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Presidential Documents

Title 3— Memorandum of January 8, 1994

The President Notification Under 10 U.S.C. 2215 for the New Independent 
States (NIS) of the Form er Soviet Union.

Memorandum for the Secretary of Defense

Pursuant to Section 2215, Title 10, United States Code, as amended by 
Section 1106 of the National Defense Authorization Act for Fiscal Year 
1994, I hereby certify that making available the funds appropriated under 
the heading “Operation and Maintenance, Defense Agencies" in the Supple
mental Appropriations for the NIS of the Former Soviet Union Act, 1993 
(Title VI of Public Law 103-87) to the Agency for International Development, 
Assistance for the NIS of the Former Soviet Union, is in the national security 
interest of the United States.
You are authorized and directed to submit a copy of this certification to 
the appropriate committees of the Congress and to arrange for its publication 
in the Federal Register.

[FR Doc. 94-2588 
Filed 2-1-94; 12:52 pm] 
Billing code 3195-01-M

THE WHITE HOUSE, 
W ashington , Jan u ary  8, 1994.

Editerai note: For an additional memorandum on assistance to the states of the former Soviet 
Union, see page 19 of volume 30 of the Weekly Compilation o f  Presidential Documents.
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This section of the FEDERAL REGISTER 
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applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510,

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Parts 911 and 915 

[F V93-811 -HFR]

Expenses and Assessment Rates for 
Marketing Orders Covering Limes and 
Avocados Grown in Florida Orders

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments.

SUMMARY: This interim final rule 
authorizes expenses and establishes 
assessment rates for the Florida Lime 
Administrative Committee and the 
Avocado Administrative Committee 
(Committees) under Marketing Orders 
911 and 915 for the 1994-95 fiscal year. 
The Committees are responsible for 
local administration of the marketing 
orders which regulate the handling of 
Florida limes and avocados. 
Authorization of these budgets enables 
the Committees to incur expenses that 
are reasonable and necessary to 
administer their respective programs. 
Funds to administer these programs are 
derived from assessments on handlers. 
DATES: Effective beginning April 1,
1994, through March 31 ,1995 . 
Comments received by March 7 ,1994, 
will be considered prior to issuance of 
a final rule.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this interim final rule. 
Comments must be sent in triplicate to 
the Docket Clerk, Fruit and Vegetable 
Division, AMS, USDA, P.O. Box 96456, 
room 2523—S, Washington, DC 20090- 
6456, Fax # (202) 720-5698. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the

Office of the Docket Clerk during regular 
business hours.
FOR FURTHER INFORMATION CONTACT: 
Aleck Jonas, Southeast Marketing Field 
Office, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 2276, Winter 
Haven, Florida 33883, telephone 8 1 3 - 
299-4770; or Gary D. Rasmussen, 
Marketing Order Administration 
Branch, F&V, AMS, USDA, P.O. Box 
96456, Room 2523-S , Washington, DC 
20090-6456; telephone 202-720-5331. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
Marketing Agreement and Order No.
911 [7 CFR part 911), as amended, 
regulating the handling of limes grown 
in Florida; and Marketing Agreement 
and Order No. 915 [7 CFR part 9151 
regulating the handling of avocados 
grown in Florida. These agreements and 
orders are effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674], 
hereinafter referred to as the “A c t”

The Department of Agriculture 
(Department) is issuing this rule in 
conformance with Executive Order 
12866. This interim final rule has been 
reviewed under Executive Order 12778, 
Civil Justice Reform. Under the 
marketing order provisions now in 
effect, limes and avocados grown in 
Florida are subject to assessments. It is 
intended that the assessment rates as 
issued herein will be applicable to all 
assessable Florida limes and avocados 
handled during the 1994—95 fiscal year, 
beginning April 1 ,1994 , through March
31,1995 . This interim final rule will not 
preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal

place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after date 
of the entry of the ruling.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities.

The purpose of thé RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

There are approximately 45 handlers 
of limes grown in Florida, and 
approximately 40 producers in the 
regulated area who are subject to 
regulation under the lime marketing 
order. Also, there are approximately 65 
handlers of avocados grown in Florida, 
and approximately 95 producers in the 
regulated area who are subject to 
regulation under the avocado marketing 
order. Small agricultural producers have 
been defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of lime and avocado producers 
and handlers may be classified as small 
entities.

The lime and avocado marketing 
orders, administered by the Department, 
require that the assessment rates for a .  
particular fiscal year apply to all 
assessable limes and avocados handled 
from the beginning of such year. Annual 
budgets of expenses are prepared by the 
Committees, the agencies responsible 
for local administration of their 
respective marketing orders, and 
submitted to the Department for 
approval. Each Committee consists of 
producers, handlers and a non-industry 
public member. They are familiar with 
the Committees’ needs and with the 
costs for goods, services, and personnel 
in their local area and are thus in a 
position to formulate an appropriate 
budget. The Committees’ budgets are
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formulated and discussed in public 
meetings. Thus, all directly affected 
persons have an Opportunity to 
participate and provide input.

The assessment rates recommended 
by the Committees are derived by 
dividing anticipated expenses by 
expected shipments of limes and 
avocados (in Dushels). Because those 
rates are applied to actual shipments, 
they must be established at rates which 
will produce sufficient income to pay 
the Committees’ expected expenses. The 
recommended budgets and rates of 
assessment are usually acted upon by 
the Committees shortly before a season 
starts, and expenses are incurred on a 

-continuous basis. Therefore, the budget 
and assessment rate approval must be 
expedited so that the Committees will 
have funds to pay their expenses.

The Florida Lime Administrative 
Committee met on December 8 ,1993 , 
and unanimously recommended 1994- 
95 marketing order expenditures of 
$89,697 and an assessment rate of $0.16 
per 55-pound bushel of limes. In 
comparison, 1993-94 marketing year 
budgeted expenditures were $113,846, 
which is $24,149 more than the $89,697 
recommended for this fiscal year. The 
assessment rate of $0.16 per bushel 
remains the same as last year’s 
assessment rate of $0.16. The major 
budget categories for 1994-95 are 
$28,000 for administrative staff salaries 
and $10,100 for employee benefits.

Assessment income tor 1994-95 is 
estimated to total $64,000 based on 
anticipated fresh domestic shipments of 
400,000 55-pound bushels of limes. 
Interest on savings is expected to add an 
additional $2,000 to income. The 
assessment and interest income will 
have to be augmented by $23,697 from 
the Committee’s reserves to provide 
adequate funds to cover budgeted 
expenses. Sufficient reserve funds are 
available to cover the projected deficit. 
Funds in the reserve at the end of the 
1994-95 fiscal year are estimated to be 
$250,000. These reserve funds will be 
within the maximum permitted by the 
order of three fiscal years’ expenses.

The Avocado Administrative 
Committee also met on December 8, 
1993, and unanimously recommended 
1994-95 marketing order expenditures 
of $97,000 and an assessment rate of 
$0.16 per 55-pound bushel of avocados. 
In comparison, 1993-94 marketing year 
budgeted expenditures were $113,846, 
which is $16,846 more than the $97,000 
recommended for this fiscal year. The 
assessment rate of $0.16 per bushel 
remains the same as last year’s 
assessment rate of $0.16. The major 
budget categories for 1994-95 are 
$28,000 for administrative staff salaries,

$15,600 for compliance, and $10,100 for 
employee benefits.

Assessment income for 1994-95 is 
estimated to total $96,000 based on 
anticipated fresh domestic shipments of 
600,000 55-pound bushels of avocados. 
Interest on savings is expected to add an 
additional $1,000 to income. Sufficient 
reserve funds are available to cover any 
unexpected shortfall in projected 
income. Funds in the reserve at the end 
of the 1994-95 fiscal year are estimated 
to be $100,000. These reserve funds will 
be within the maximum permitted by 
the order of three fiscal years’ expenses.

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be offset by 
the benefits derived from the operation 
of the marketing orders. Therefore, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities.

After consideration of all relevant 
material presented, including the 
Committees’ recommendations, and 
other available information, it is found 
that this interim final rule, as 
hereinafter set forth, will tend to 
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal R egister 
because: (1) The Committees need to 
have sufficient funds to pay their 
expenses which are incurred on a 
continuous basis; (2) the 1994-95 fiscal 
year begins on April 1 ,1994 , and the 
marketing orders require that the rate of 
assessment for the fiscal year apply to 
all assessable limes and avocados 
handled during the fiscal year; (3) 
handlers are aware of this action which 
was recommended by the Committees at 
public meetings; and (4) this interim 
final rule provides a 30-day comment 
period, and all comments timely 
received will be considered prior to 
finalization of this action.

L is t o f Subjects

7 CFR Part 911

Limes, Marketing agreements, 
Reporting and recordkeeping 
requirements.

7 CFR Part 915
Avocados, Marketing agreements, 

Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR Parts 911 and 915 are 
amended as follows: 

l i  The authority citation for both 7 
CFR parts 911 and 915 continues to read 
as follows:

A uthority: 7 U.S.C. 601-674.
Note: These sections will not appear in the 

Code of Federal Regulations.

PART 911—LIMES GROWN IN 
FLORIDA

2. A new § 911.232 is added to read 
as follows:

§ 911.232 Expenses and Assessment rate.
Expenses of $89,697 by the Florida 

Lime Administrative Committee are 
authorized, and an assessment rate of 
$0.16 per bushel of assessable limes is 
established for the 1994-95 fiscal year 
ending on March 31,1995. Unexpended 
funds may be carried over as a reserve.

PART 915—AVOCADOS GROWN IN 
SOUTH FLORIDA

3. A new § 915.232 is added to read 
as follows:

§ 915.232 Expenses and Assessment rate.
Expenses of $97,000 by the Avocado 

Administrative Committee are 
authorized, and an assessment rate of 
$0.16 per bushel of assessable avocados 
is established for the 1994-95 fiscal year 
ending on March 31,1995. Unexpended 
funds may be carried over as a reserve.

Dated: January 25,1994.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division. 
[FR Doc. 94-2418 Filed 2-2-94; 8:45 am] 
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39
[Docket No. 93-NM-209-AD; Amendment 
39-8814; AD 94-03-07]

Airworthiness Directives; Boeing 
Model 767 Series Airplanes Equipped 
With Carbon Brakes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is
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applicable to certain Boeing Model 767 
series airplanes. This action requires 
inspections of the brake rod inner 
cylinder bolts on the main landing gear 
(MLG) wheels and brakes; inspections of 
certain MLG bushings; installation of 
retainer plates at each MLG brake 
disconnect; inspection and modification 
of the brake rod pin assembly at each 
MLG wheel; repair or replacement of 
discrepant parts; and revision of the 
Airplane Flight Manual (AFM), as 
necessary. This amendment is prompted 
by numerous reports of brake failure 
during landing and during a low energy 
rejected takeoff. The actions specified in 
this AD are intended to prevent failure 
of two or more MLG brakes, which 
could adversely affect the stopping 
performance of the airplane.
DATES: Effective February 18,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February
18,1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
April 4 ,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93-N M - 
209-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056.

The service information referenced in 
this AD may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 
3707, Seattle, Washington 98124-2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Kristin Larson, Aerospace Engineer, 
Systems and Equipment Branch, ANM- 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-1760; fax (206) 227-1181. 
SUPPLEMENTARY INFORMATION: The FAA 
has received reports from Boeing that 
certain Model 767 series airplanes, 
equipped with carbon brakes, have 
experienced vibratory conditions, which 
resulted in damage or failure of the 
brake torque rod cross bolts and pins. 
Recently, one operator experienced a 
two-brake failure on a low energy 
rejected takeoff, whereas previously, 
there had been reports of two-brake 
failures occurring only during landings. 
To date, there have been 13<reported 
incidents of one-brake failure and 5

incidents of a two-brake failure, all due 
to the vibratory phenomenon. This type 
of failure could result in the loss of one 
or two brakes (out of eight total brakes), 
depending upon the location of the 
failure. The possibility exists that more 
than one brake-couple pair could 
experience simultaneous failure of the 
cross bolts or pins, which could result 
in the loss of more than two brakes.

Boeing has advised the FAA that heat 
damage resulting from high vibrational 
loads could lead to fracture of the brake 
rod inner cylinder bolts. If this should 
occur, the adjacent brake rods would 
disconnect from the inner cylinder, 
causing the brakes not to operate at two 
MLG wheels. As a result, secondary 
damage to the hydraulic lines and 
damage to wiring and the airframe could 
occur.

Boeing has also advised the FAA that 
vibrations during braking can lead to 
separation of the brake disconnect. 
Separation of brake hoses from the 
brakes would increase braking 
distances, which is of greatest concern 
if this should happen during a rejected 
takeoff.

Additionally, Boeing has advised the 
FAA that the development of a fracture 
in a cross bolt in the brake rod pin 
assembly could cause the brake not to 
operate at that MLG wheel. The brake 
rod could separate from the brake 
housing, permitting the brake housing to 
turn on the axle. Under such conditions, 
while the wheel turns and brake 
pressure is applied, rotation of the brake 
housing would cut the hydraulic line 
and electrical wires attached to the 
brake.

These conditions, if  not corrected, 
could adversely affect the stopping 
performance of the airplane.

The FAA has reviewed and approved 
Boeing Service Bulletin 767-32A0116, 
Revision 1, dated January 13,1994, that 
describes procedures for repetitive 
surface temper etch inspections and 
fluorescent magnetic particle 
inspections to detect cracks or thermal 
damage of the existing brake rod inner 
cylinder bolts on the MLG wheels and 
brakes, and replacement of cracked or 
damaged bolts with new or serviceable 
bolts. The service bulletin also describes 
procedures for performing repetitive 
visual inspections to detect cracking of 
the inner cylinder fork lug bushings, 
and the brake rod bushings at the inner 
cylinder fork lug end, and repair of 
cracked bushings. Accomplishment of 
the repetitive inspections, and 
replacement or repair as necessary, will 
help prevent the possibility of a fracture 
developing in the brake rod inner 
cylinder bolts. (The service bulletin

limits the effectivity to Model 767 series 
airplanes equipped with carbon brakes.)

The FAA has also reviewed and 
approved Boeing Alert Service Bulletin 
767-32A0125, dated November 11,
1993, that describes procedures for 
installation of retainer plates at each 
MLG brake disconnect. The alert service 
bulletin also describes procedures for 
adjustment of the torque of the "B ”-nut 
on the hydraulic line connection to the 
disconnect fitting. Accomplishment of 
the installation of retainer plates at each 
MLG brake disconnect will provide an 
improved installation of the brake 
disconnect, which keeps the brake hose 
connected to the brake. (The alert 
service bulletin limits the effectivity to 
Model 767 series airplanes equipped 
with carbon brakes, line positions 132 
through 518, inclusive.)

The FAA has also reviewed and 
approved Boeing Service Bulletin 767- 
32A0126, Revision 1, dated January 13,
1994, that describes procedures for 
performing a visual inspection of the 
brake rod pin assembly at each MLG 
wheel to detect cracks, bronze transfer, 
corrosion, chrome discoloration, and 
areas of missing chrome plate; 
replacement of any damaged brake rod 
pin assembly; modification of the brake 
rod pin assembly; installation of the 
modified brake rod pin into the brake 
housing and brake rod; and installation 
of a new brake attach pin retainer 
configuration. The service bulletin also 
describes a visual inspection to detect 
cracking, deformation, and/or missing 
pieces of material in the brake housing, 
and the bushings in the end of the brake 
rod; and repair or replacement as 
necessary. Accomplishment of this 
inspection and modification of the brake 
rod pin assembly at each MLG wheel, 
inspection of certain MLG bushings, and 
replacement or repair as necessary, will 
help prevent the possibility of a fracture 
developing in a cross bolt. The 
manufacturer has installed this 
modification on airplanes (equipped 
with carbon brakes) in production, 
starting at line number 519 and 
subsequent. (The service bulletin limits 
the effectivity to Model 767 series 
airplanes equipped with carbon brakes, 
line positions 132 through 518, 
inclusive.)

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Model 767 series 
airplanes of the same type design, this 
AD is being issued to prevent failure of 
two or more MLG brakes, which could 
adversely affect the stopping 
performance of the airplane. This AD 
requires the following actions:

1. Repetitive surface temper etch 
inspections and fluorescent magnetic
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particle inspections to detect cracks or 
thermal damage of the existing brake 
rod inner cylinder bolts on the MLG 
wheels and brakes, and replacement of 
cracked or damaged bolts with new or 
serviceable bolts;

2. Repetitive visual inspections to 
detect cracking of the inner cylinder 
fork lug bushings and the brake rod 
bushings at the inner cylinder fork lug 
end;

3. Installation of retainer plates at 
each MLG brake disconnect and 
adjustment of the torque of the “B”-nut 
on the hydraulic line connection to the 
disconnect fitting;

4. A one-time visual inspection of the 
brake rod pin assembly at each MLG 
wheel to detect cracks, bronze transfer, 
corrosion, chrome discoloration, and 
areas of missing chrome plate; 
replacement of any damaged brake rod 
pin assembly with a new or serviceable 
assembly; modification of the brake rod 
pin assembly ; installation Of the 
modified brake rod pin into the brake 
housing and brake rod; and installation 
of a new brake attach pin retainer 
configuration;

5. A one-time visual inspection to 
detect cracking, deformation, and/or 
missing pieces in the bushings in the 
brake housing, and the bushings in the 
end of the brake rod; and

6. Subsequent repair or replacement 
of any cracked and/or deformed 
bushings, and/or any bushings having 
missing pieces of material.

The actions are required to be 
accomplished in accordance with the 
service bulletins described previously.

This AD allows operation with one- 
brake-deactivated performance 
decrements for cracked or broken 
bushings, for operators who comply 
with the requirements of paragraphs (a) 
through (b)(3) of this AD within die 
acceptable compliance timeframe.

This AD allows operation with two- 
brake-deactivated performance 
decrements, for operators who have not 
accomplished the requirements of 
paragraphs (a) through (b)(3) of this AD 
within the acceptable compliance 
timeframe. For those operators, this AD 
requires revising the Limitations and 
Flight Performance Sections of the 
Airplane Flight Manual (AFM) to 
include two-brake-deactivated 
performance decrements. Three options 
are provided: the first and second 
options are simple, conservative 
corrections; the third option, while 
more complicated, can provide a less 
penalizing correction, depending upon 
the conditions. The effect of this AD is 
to ensure that flight crews are advised 
of the potential hazard and of the 
procedures to address it.

The applicability of this AD is limited 
to only Model 767 series airplanes 
equipped with carbon brakes.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.

Comments In v ite d
Although this action is in the form of 

a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule, Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rulés Docket number and be submitted 
in triplicate to the address specified 
under the caption “ ADDRESSES.”  All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory , economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-N M -209-AD . ” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 F R 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption “ ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation. Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

Adoption o f the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-03-07 Boeing: Amendment 39-8814.

Docket 93-NM—209-AD.
Applicability. Model 767 series airplanes 

equipped with carbon brakes, certificated in 
any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent failure of two or more MLG 
brakes, which could adversely affect the 
stopping performance of the airplane, 
accomplish the following:

(a) Except as provided in paragraph (f) of 
this AD, within 60 days after the effective 
date of this AD, accomplish paragraphs (a)(1) 
and (a)(2) of this AD in accordance with 
Boeing Service Bulletin 767-32A0116, 
Revision 1, dated January 13,1994:

(1) Perform a surface temper etch 
inspection and a fluorescent magnetic 
particle inspection to detect cracks or 
thermal damage of the brake rod inner 
cylinder bolts on the main landing gear 
(MLG) wheels and brakes in accordance with 
the service bulletin. As a result of these
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inspections, accomplish either paragraph
(a)(l)(i) or (a)(1)(h) of this AO, as applicable:

(1) If cracking or thermal damage is found 
on any bolt: Prior to further flight, replace the 
existing bolt with a new or serviceable bolt 
in accordance with the service bulletin. 
Repeat the inspections thereafter at intervals 
not to exceed 800 flight cycles.

(ii) If cracking or thermal damage is not 
found on any bolt: Apply finish and reinstall 
the bolt in accordance with the service 
bulletin. Repeat the inspections thereafter at 
intervals not to exceed 800 flight cycles.

(2) Perform a visual inspection to detect 
cracking of the inner cylinder fork lug 
bushings and the brake rod bushings at the 
inner cylinder fork lug end in accordance 
with the service bulletin. Repeat that 
inspection thereafter at intervals not to 
exceed 800 flight cycles.

(b) For airplanes having line positions 132 
through 518, inclusive: Except as provided in 
paragraph (f) of this AD, within 60 days after 
the effective date of this AD, accomplish 
paragraphs (b)(1), (b)(2), and (b)(3), as 
follows:

(1) Install the retainer plates at each MLG 
brake disconnect; and adjust the torque of the 
“B”-nut on the hydraulic line connection to 
the disconnect fitting; in accordance with 
Boeing Alert Service Bulletin 767-32A0125, 
dated November 11,1993.

(2) Remove the cross bolt from the brake 
housing and brake rod pin assembly at each 
MLG wheel; remove the brake rod pin 
assembly; perform a visual inspection of the 
brake rod pin assembly to detect cracks, 
bronze transfer, corrosion, chrome 
discoloration, and areas of missing chrome 
plate; prior to further flight, replace any 
damaged brake rod pin assembly with a new 
or serviceable assembly; modify the brake rod 
pin assembly; install the modified brake rod 
pin into the brake housing and brake rod; and 
install a new brake attach pin retainer 
configuration; in accordance with Boeing 
Service Bulletin 767—32A0126, Revision 1, 
dated January 13,1994.

(3) Perform a one-time visual inspection to 
detect cracking, deformation, and/or a 
missing piece in the bushings in the brake 
housing, and the bushings in the end of the 
brake rod, in accordance with Boeing Service 
Bulletin 767-32A0126, Revision 1, dated 
January 13,1994.

(c) For any bushing that is found broken 
and/or any bushing that is found having a 
piece missing during the inspection(s) 
required by paragraphs (a)(2) and/or (b)(3) of 
this AD, accomplish the requirements of 
either paragraph (c)(1) or (c)(2), as follows:

(1) Within 10 flight cycles after detection, 
repair or replace the bushing in accordance 
with the appropriate service bulletin. No . 
performance decrements are required within 
the first 10 flight cycles since detection. Or

(2) If the affected bushing has not been 
replaced within 10 flight cycles after 
detection, observe one-brake-deactivated 
performance decrements in accordance with 
the FAA-approved Airplane Flight Manual 
(AFM) until replacement of the affected 
bushing is accomplished. Operation must be 
performed with all brakes and the antiskid 
system fully functional, while operating with 
one-brake-deactivated performance

decrements for broken bushings and/or a 
bushing with a missing piece.

(d) For any bushing that is found to be 
cracked or deformed during the inspection(s) 
required by paragraphs (a)(2) and/or (b)(3) of 
this AD, accomplish the requirements of 
either paragraph (d)(1) or (d)(2), as follows:

(1) Within 100 flight cycles since detection, 
repair or replace the bushing in accordance 
with the appropriate service bulletin. No 
performance decrements are required within 
the first 100 flight cycles since detection. ¡Or

(2) If thé affected bushing(s) has not been 
replaced within 100 flight cycles since 
detection, observe one-brake-deactivated 
performance decrements in accordance with 
the FAA-approved AFM until replacement of 
the affected bushing is accomplished. 
Operation must be performed with all brakes 
and the antiskid system fully functional, 
while operating with one-brake-deactivated 
performance decrements for cracked 
bushings.

(e) Operators may operate beyond 60 days 
after the effective date of this AD with one- 
brake-deactivated performance decrements 
for cracked or broken bushings, provided that 
the actions required by paragraphs (a) 
through (b)(3) of this AD have been 
accomplished.

(f) Revise the Limitations and Flight 
Performance sections of the FAA-approved 
AFM (or computer generated takeoff weight 
tables) to include the following information. 
(This may be accomplished by inserting a 
copy of this AD in the AFM.) If the actions 
required by paragraphs (a) through (b)(3) of 
this AD have not been accomplished within 
60 days after the effective date of this AD, the 
following two-brake-deactivated performance 
decrements must be observed until the 
actions required by paragraphs (a) through
(b)(3) of this AD have been accomplished.
The following adjustments reflect takeoff and 
landing performance, assuming failure of two 
brakes. Operation must be performed with all 
brakes operative and the anti-skid system 
operative.
“Option i

(1) Subtract 70,000 LB ( 31,750 KG) from 
the takeoff limited weight (the most limiting 
(loWest) of maximum certified, obstacle 
clearance, tire speed, brake energy, climb, or 
field length limited weight). No adjustment 
to the takeoff speeds for the resulting weight 
is required.

(2) Landing Field Length—Section 4.13 of 
the Airplane Flight Manual: Multiply ‘all 
brakes operative’ FAR landing field length by 
a factor of 1.20.

(3) Maximum Quick Turnaround Weight— 
Section 4.13 of the Airplane Flight Manual: 
No change from the ’all brakes operative’ 
value.
Option 2

(1) Field Length Limited Weight—Section 
4.4 of the Airplane Flight Manual: Reduce 
the ‘all brakes operative’ field length limited 
weight by 10,500 LB (4,750 KG). The 
maximum allowable takeoff weight is the 
most limiting (lowest) of maximum certified, 
climb, obstacle clearance, tire speed, or this 
adjusted field length limited weight.

(2) Reference Vi(mcg) Limited Accelerate- 
Stop Distance—Section 4.8 of the Airplane

Flight Manual: Increase the reference V|(mcg) 
limited accelerate-stop distance by 1000 FT.

(3) Takeoff Decision Speed, Vi—Section 
4.7 of the Airplane Flight Manual: Reduce Vi 
by the following:
Weights below 330,000 LB (150,000 KG):

Subtract 4 knots
Weights at or above 330,000 LB (150,000 KG):

Subtract 3 knots
If the resulting Vi is less than Vi<mcg). 

takeoff is permitted with Vj set equal to 
Vi(mcg) provided the corrected accelerate<-stop 
distance available exceeds the adjusted 
reference V|(mCg) limited accelerate-stop 
distance from Step 2.

(4) Brake Energy Limits—Section 4.7 of the 
Airplane Flight Manual: Reduce the 
maximum brake energy speed allowed with 
all brakes operative by 30 knots. Verify the 
scheduled Vi is less than the reduced V m b e .
If not, then takeoff weight must be reduced.

(5) Landing Field Length—Section 4.13 of 
the Airplane Flight Manual: Multiply ‘all 
brakes operative’ FAR landing field length by 
a factor of 1.20.

(6) Maximum Quick Turnaround Weight— 
Section 4.13 of the Airplane Flight Manual: 
No change from the ‘all brakes operative’ 
value.
Option 3

Once the following adjustments to 
corrected accelerate-stop distance and V m be  
are determined, the takeoff weights should be 
calculated in the normal fashion (using these 
adjusted data) to determine the maximum 
allowable takeoff weight.

(1) Corrected Accelerate Stop Distance— 
Section 4.3 of the Airplane Flight Manual: 
Use the following table to adjust the 
corrected accelerate-stop distance.

Corrected
accel-stop
distance

(feet)

Adjusted
corrected
accel-stop
distance

(feet)

Adjusted
corrected
accel-stop
distance

(feet)

Corrected
accel-stop
distance

(feet)

4,000 3,420 13,000 11,552
5,000 4,312 14,000 12,470
6,000 5,206 15,000 13,391
7,000 6,104 16,000 14,315
8,000 7,005 17,000 15,241
9,000 7,908 18,000 16,171

10,000 8,815 19,000 17,104
11,000 9,724 20,000 18,039
12,000 10,637

Linearly interpolate for accelerate-stop 
distance values between those shown.

(2) Reference Vi(mcg) Limited Accelerate- 
Stop Distance—Section 4.8 of the Airplane 
Flight Manual: Increase the reference Vi (meg) 
limited accelerate-stop distance by 500 FT.

If Vi is less than V|(mCg), takeoff is 
permitted with V| set equal to VJ(mcg) 
provided the corrected accelerate-stop 
distance available exceeds this adjusted 
reference Vi(mcg) limited accelerate-stop 
distance.

(3) Brake Energy Limits—Section 4.7 of the 
Airplane Flight Manual: Use the following 
table to adjust the maximum brake energy 
speed allowed with all brakes operative after 
correcting for runway slope and wind.
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AH brake- 
op Vmbe—  

KIAS

Adjusted 
Vmbe—  
KIAS

Aft brake 
op Vmbe—  

KIAS

Adjusted 
Vmbe—  
KIAS

100 84.2 170 141.4
110 92.4 180 149.6
120 100.6 190 157.8
130 108.7 200 166.0
140 116.9 210 174.2
150
160

125.1
133.3

220 182.3

Linearly interpolate for VMbe values 
between those shown.

(4) Landing Field Length—Section 4.13 of 
the Airplane Flight Manual: Multiply ‘all 
brakes operative* FAR landing field length by 
a factor of 1.20.

(5) Maximum Quick Turnaround Weight— 
Section 4.13 of the Airplane Flight Manual: 
No change from the ‘all brakes operative* 
value.”

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (AGO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this A0i if any, may be 
obtained from the Seattle ACO.

(h) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(i) The actions shall be done in accordance 
with Boeing Service Bulletin 767-32A0116, 
Revision 1, dated January 13,1994; Boeing 
Alert Service Bulletin 767—32A0125, dated 
November 11,1993; and Boeing Service 
Bulletin 767-32A0126, Revision 1, dated 
January 13,1994. This incorporation by 
reference was approved by the Director of the 
Federal Register in accordance with 5 U.S.C 
552(a) and 1 CFR part 51. Copies may be 
obtained from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, Washington 
98124-2207. Copies may be inspected at the 
FAA, Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC.

(j) This amendment becomes effective on 
Febriary 18,1994.

Issued in Renton, Washington, on January
27,1994.
D arrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate. Aircraft Certification Service.
[FR Doc. 94-2336 Filed 2-2-94; 8:45 am} 
BILLING CODE 4SN M 3-U

14 CFR Part 39
[Docket No. 94 N M -04-AD; Amendment 
39-8809; AD 94-03-03]

Airworthiness Directives; Lockheed 
Model 382,382B, 382E, 382F, and 382G 
Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain Lockheed Model 
3 8 2 ,382B, 382E, 382F, and 382G series 
airplanes. This action requires 
inspections to detect loose, missing, or 
deformed fasteners in the upper truss 
mounts of certain engines, inspections 
to detect cracking in the associated 
tangs, and replacement of damaged 
parts with new or serviceable parts. This 
amendment is prompted by a report of 
fatigue cracking of the upper tang of the 
truss mounts. The actions specified in 
this AD are intended to prevent 
multiple failures of the upper truss 
mounts due to the problems associated 
with fatigue cracking, which could 
adversely affect the integrity of the 
engine mount structure.
DATES: Effective February 18,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February
18.1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
April 4 ,1994 .
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—103, 
Attention: Rules Docket No. 94-N M -
04-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in 
this AD may be obtained from Lockheed 
Western Export Company (LWEC), Zone 
0755 ,86  South Cobb Drive, Marietta, 
Georgia 30063-0755. This information 
may be examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Small Airplane Directorate, 
Atlanta Aircraft Certification Office, 
suite 210C, 1669 Phoenix Parkway, 
Atlanta, Georgia; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC 
FOR FURTHER INFORMATION CONTACT: 
Thomas Peters, Aerospace Engineer, 
Flight Test Branch, ACE—160A, FAA, 
Small Airplane Directorate, Atlanta 
Aircraft Certification Office, suite 210C,

1669 Phoenix Parkway, Atlanta, Georgia 
30349; telephone (404) 991-3915; fax 
(404) 991-3606.
SUPPLEMENTARY INFORMATION: Recently, 
the operator of Lockheed Model C-130 
(military) series airplanes reported that, 
during routine maintenance inspections, 
the truss mounts on the upper tangs on 
the outboard engines of several 
airplanes were found to be cracked. 
These airplanes had accumulated 
between 9,000 and 14,000 total hours 
time-in-service. Since these military 
airplanes are typically subjected to more 
rigorous flight operations (such as low 
level penetration, air drop, and soft 
landings during training missions) than 
their civilian aircraft counterparts, the 
fatigue life of the components on these 
military airplanes are affected more 
adversely. These findings of cracking, 
which have been attributed to fatigue, 
were found in the upper attach fittings 
between the engine truss mounts and 
the front wing spars. This cracking 
occurred in the tangs that penetrate the 
front wing spars and progressed to the 
point of overload failure.

Similar cracking was also found on a 
civilian Model 382G series airplane that 
had accumulated approximately 23,000 
total hours time-in-service.

Complete fracture of a single upper 
truss mount would not adversely affect 
the fail-safe structure of the airplane; 
however, the effect on the fatigue life of 
the remaining upper truss mount is 
unknown at this time. Additional 
failures of the upper truss mount, if not 
corrected, could adversely affect the 
integrity of the engine mount structure.

The engine mountings on the military 
Model C -130 and the civilian Model 
382G series airplanes are identical in 
design to the mountings on civilian 
Model 382, 382B, 382E, and 382F series 
airplanes on which the outer wings have 
been replaced in accordance with 
Manufacturing End Product (MEP) 12R/ 
13R or MEP 9T/10T. Although cracking 
has not been found on these specific 
civilian airplanes, the FAA has 
determined that those airplanes could 
be subject to the same type of fatigue 
cracking in the subject engine mounts 
that was found in the military airplanes 
and in the civilian Model 382G series 
airplane.

Additionally, although cracking has 
been detected only on the engine 
mounts of the number one engine, the 
FAA has determined that fatigue could 
similarly stress the engine mountings of 
both outboard (number one and number 
four) engines, and that consequent 
fatigue cracking is likely to occur on the 
mountings of both engines.

The FAA has reviewed and approved 
Lockheed Alert Service Bulletin A 382-
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71-19-A 82-687, dated December 23, 
1993, that describes procedures for 
inspections to detect loose, missing, or 
deformed fasteners, and cracking of the 
upper tangs of the truss mounts on the 
outboard engines.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Lockheed Model 382, 
382B, 382E, 382F, and 382G series 
airplanes of the same type design, this 
AD is being issued to prevent multiple 
failures of the upper truss mounts, 
which could adversely affect the 
integrity of the engine mount structure. 
This AD requires repetitive general 
visual inspections to detect loose, 
missing, or deformed fasteners on the 
inboard and outboard upper truss 
mounts of the number one and number 
four (left and right outboard) engines, 
and repetitive general visual inspections 
to detect cracking in the upper tangs of 
the truss mounts of these engines. The 
actions are required to be accomplished 
in accordance with the alert service 
bulletin described previously.

This AD also requires replacement of 
loose, missing, or deformed fasteners 
with new or serviceable fasteners, and 
replacement of cracked truss mount 
upper tangs with new or serviceable 
tangs.

This is considered to be interim 
action until final action is identified, at 
which time the FAA may consider 
further rulemaking.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.

Comments In v ite d

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption “ ADDRESSES.”  All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the oommenter’s ideas and 
suggestions is extremely helpful in  
evaluating the effectiveness of the AD 
action and determining whether

additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—NM-04—AD. ” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action“ under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 F R 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption “ ADDRESSES.“

L is t o f Subjects in  14 CFR P art 39

Air transportation. Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

A dop tion  o f the Am endm ent

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 (J.S.C. App. 1354(a), 1421 
and 1423: 49 U.S.C 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-03-03 Lockheed: Amendment 39-8809.

Docket 94—NM-04—AD.
Applicability: Model 382, 382B, 382E, and 

382F series airplanes having serial numbers 
3946 through 4512, inclusive, on which the 
outer wings have been replaced in 
accordance with Manufacturing End Product 
(MEP) 12R/13R or MEP 9T/10T; and Model 
382G series airplanes having serial numbers 
4561 through 5225, inclusive; certificated in 
any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent multiple failures of the upper 
truss mounts, which could adversely affect 
the integrity of the engine mount structure, 
accomplish the following:

(a) Prior to the accumulation of 15,000 total 
hours time-in-service since wing replacement 
(for Model 382, 382B, 382E, and 382F series 
airplanes on which the outer wings have 
been replaced in accordance with MEP 12R/ 
13R or MEP 9T/10T); or prior to the 
accumulation of 15,000 total hours time-in
service (for Model 382G series ariplanes); or 
within 30 days after the effective date of this 
AD; whichever occurs later: Accomplish the 
requirements of paragraphs (a)(1) and (a)(2) 
of this AD. Repeat the specified inspections 
thereafter at intervals not to exceed 300 hours 
time-in-service or 100 landings, whichever 
occurs later.

(1) Perform a general visual inspection to 
detect loose, missing, or deformed fasteners 
on the inboard and outboard upper truss 
mounts of the number one and number four 
(left and right outboard) engines, in 
accordance with Lockheed Alert Service 
Bulletin A382—71-19/A82-687, dated 
December 23,1993. If any loose, missing, or 
deformed fastener is found, prior to further 
flight, replace it with a new or serviceable 
fastener in accordance with Hercules 
Structural Repair Manual, Document Number 
SMP 583.

(2) Perform a general visual inspection to 
detect cracking of the truss mount upper 
tangs of the number one and number four 
engines in accordance with Lockheed Alert 
Service Bulletin A382-71-19/A82-687, 
dated December 23,1993. If cracking is 
detected in any truss mount upper tang, prior 
to further flight, replace it with a new or 
serviceable tang in accordance with Hercules 
Structural Repair Manual, Document Number

, SMP 583, or in accordance with a method 
approved by the Manager, Atlanta Aircraft 
Certification Office (ACO), FAA, Small 
Airplane Directorate.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be
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used if approved by the Manager, Atlanta 
ACO. Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Atlanta ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO.

(c) Special flight permits may be issued in 
accordance with Federal Aviation 
Regulations (FAR) 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(d) The inspection? shall be done in 
accordance with Lockheed Alert Service 
Bulletin A382—71—19/A82-687, dated 
December 23,1993. This incorporation by 
reference was approved by the Director of the 
Federal Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may be 
obtained horn Lockheed Western Export 
Company (LWEC), Zone 0755, 86 South Cobb 
Drive, Marietta, Georgia 30063-0755. Copies 
may be inspected at the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the, FAA, 
Small Airplane Directorate, Atlanta Aircraft 
Certification Office, suite 210C, 1669 Phoenix 
Parkway, Atlanta, Georgia; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective on 
February 18,1994.

Issued in Renton, Washington, on January 
21,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-1691 Filed 2-2-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 91-ANM-16] 

Alteration of Jet Routes; Correction
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: This action corrects the 
description of Jet Route J-54 , located in 
vicinity of Idaho and Oregon, published 
in the Federal R egister on September 
10,1993. That final rule removed Boise, 
ID, from the description of J-54  to 
improve existing air traffic control 
(ATC) route continuity on frequently 
used high altitude routes. However, 
during recent flight checks of J-54 , it 
was determined that Boise, ID, should 
be reinstated and the jet route segment 
from Cherokee, WY, to Laramie, WY, 
should be removed due to lack of 
frequency protection in the extended 
service volume. This action reflects the 
restoration of Boise, ID, and the removal 
of the jet route segment from Cherokee,

WY, to Laramie, WY, in the description 
of J-54.

EFFECTIVE DATE: 0701 UTC, March 9, 
1994.

FOR FURTHER INFORMATION CONTACT: 
Norman W. Thomas, Airspace and 
Obstruction Evaluation Branch (ATP— 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9230.

SUPPLEMENTARY INFORMATION: On 
September 10 ,1993, the Federal 
Aviation Administration (FAA) 
published a final rule that alters several 
jet routes located in Colorado, Idaho, 
Kansas, Nebraska, South Dakota, Utah, 
Wyoming, and Oregon to coincide with 
the scheduled opening date of the new 
Denver International Airport (58 FR 
47633). However, during recent flight 
checks of jet route J-54 , it was 
determined that Boise, ID, should be 
reinstated and the jet route segment 
from Cherokee, WY, to Laramie, WY, 
should be removed due to lack of 
frequency protection in the extended 
service volume. This action reflects the 
reinstatement of Boise, ID, and the 
removal of the segment from Cherokee, 
WY, to Laramie, WY, in the description 
of J-54, which becomes effective on 
March 9 ,1994.

C orrection o f F in a l R ule

Accordingly, pursuant to the > 
authority delegated to me, the 
publication on September 10,1993 (58 
FR 47633), and the description in FAA 
Order 7400.9A, which is incorporated 
by reference in 14 CFR 71.1, are 
corrected as follows:

§71.1 [Corrected]

On page 47634, in the second column, 
the description for J-5 4  is corrected to 
read as follows:

J-54 [C orrected]

From Tatoosh, WA, via Olympia, WA; 
Baker, OR; Boise, ID; to Pocatello, ID.

Issued in Washington, DC, on January 27, 
1994.
W illis  C. Nelson,
Acting Manager, Airspace-Rules and 
Aeronautical Information Division.
{FR Doc. 94-2398 Filed 2-2-94; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 95
[Docket No. 27593; A rndt No. 381]

IFR Altitudes; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rules) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. This regulatory 
action is needed because of changes 
occurring in the National Airspace 
System. These changes are designed to 
provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: March 3,1994.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 95 of the "Federal 
Aviation Regulations (14 CFR part 95) 
amends, suspends, or revokes IFR 
altitudes governing the operation of all 
aircraft in flight over a specified route 
or any portion of that route, as well as 
the changeover points (COPs) for 
Federal airways, jet routes, or direct 
routes as prescribed in Part 95. The 
specified IFR altitudes, when used in 
conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. The 
reasons and circumstances that create 
the need for this amendment involve 
matters of flight safety and operational 
efficiency in the National Airspace 
System, are related to published 
aeronautical charts that are essential to 
the user, and provide for the safe and 
efficient use of the navigable airspace.
In addition, those various reasons or 
circumstances require making this 
amendment effective before the next 
Scheduled charting and publication date 
of the flight information to assure its 
timely availability to the user. The 
effective date of this amendment reflects 
those considerations. In view of the 
close and immediate relationship 
between these regulatory changes and 
safety in air commerce, I find that notice
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and public procedure before adopting 
this amendment are unnecessary, 
impracticable, and contrary to the 
public interest and that good cause 
exists for making the amendment 
effective in less than 30 days. The FAA 
has determined that this regulation only 
involves an established body of 
technical regulations for which frequent 
and routine amendments are necessary 
to keep them operationally current It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not 
a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated

impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

L is t o f Subjects in  14 CFR P art 95

Aircraft, Airspace.
Issued in Washington, DC on January 26, 

1994.
Thomas C. Accardi,
Director, Flight Standards Sendee.

Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the

Administrator, Part 95 of the Federal 
Aviation Regulations (14 CFR Part 95) is 
amended as follows effective at 0901 
UTC, April 1 ,1993:

PART 95—[AMENDED]

1. Authority citation for Part 95 
continues to read as follows:

Authority: 49 U.S.C. 1348,1354, and 1510; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.49(b)(2).

2. Part 95 is amended to read as 
follows:

Revisions  to  M inim um  Enroute IFR Altitudes and Changeover Po ints
[Amendment 381 Effective Date, March 3,1994]

From To MEA

§95.6019 VOR Federal Airway 19—Is Amended to Read In Part
Billings, MT VORTAC *9700-MRA ________________ _______ 'Shela, MT FIX

SE BND ............... ..... ...... .................. .
NWBND .............. ............. ..........

§95.6068 VOR Federal Airway 68—Is Amended to Read in Part
Corona, NM VORTAC ......................... ....... ........................... Honds, NM FIX ___ _____ __
Honds, NM F IX _________1......... ....... ....... ............................ Chisum, NM VORTAC

NW BND ___________________ ____
SE BND ___ ______________ ________

§95.6083 VOR Federal Airway 83—Is Amended to Read in Part
Chisum, NM VORTAC ___ ______ _____ __..........______ ...... Honds, NM FIX

NWBND _________ ........... ........... .....
SE BND..... ........... ...... ................ ......

§956120 VOR Federal Airway 120—Is Amended to Read In Part
Dupree, SO VORTAC *3700-MOCA .__....___ .......____ ____  Pierre, SO VORTAC ____ ._______ _

§95.6178 VOR Federal Airway 178—Is Amended to Read in Part
Maudd, KY FIX *5000-MRA......... .............. ..................... _ ...... *McFee, KY FIX . . .............. ............
McFee, KY F IX _________ _______ _____ _______ ___ ____ Lexington, KY VORTAC ....... .................

§950220 VOR Federal Airway 220—Is Amended to Read in Part
Watertown, SD VORTAC *3900-MOCA .......... ..........................  Fargo. ND VORTAC _______ _____ ___

§956252 VOR Federal Airway 252—Is Amended to Read in Part
DuPont, DE VORTAC .......... .......... ..... ..... ................. Robbinsviile, NJ VORTAC............... .

§95.6265 VOR Federal Airway 265—Is Amended to Read in Part
Krant, MD F IX ....... .................... ............. .................. ...... ........ . Westminster, MD VOR/DME...... ..........

§956291 VOR Federal Airway 291—Is Amended to Read in Part
Chisum, NM VORTAC ......... .......................... .............. ..... Dupal, NM FIX

NWBND ...... ................................... .
SE BND.... ........... .......... .......... ...........

§950339 VOR Federal Airway 339—Is Amended to Read in Part
Hazard, KY VOR/DME *5000-MRA....... ...... .......... ..................  Trent, KY F IX ................. .......................
Trent, KY FIX ‘ 5000-MRA ............... ...... ............... ....................  *Masse, KY FIX .......___ _____ _______
Masse, KY FIX ‘ 5000-MRA _________ _________ __________  *Sprow, KY F IX ...... .............. ............
Sprow, KY FIX ....... .....L .,........ ............ ....... .,........................... Falmouth, KY VOR/DME ....___ .............

§95.6517 VOR Federal Airway 517—4s Amended to Read in Part
London, KY VORTAC ‘5000-MRA .............. ......... .............. ......  *Logic, KY FIX ............. '........................
Logic, KY FIX *5000-MRA_______________ ........__ _______... *Codel, KY F IX ......... ....................
Code!, KY FIX *5000-MRA ______ ___ ______ ____________ ‘Nouns, KY FIX ......................................
Nouns, KY F IX ___ __________ ...........__ _____ ________ ___ Falmouth, KY VOR/DME .......... ..........

6100
7700

9500

9500
6500

9500
6500

*4300 V

5000
5000

*5000

2000

2600

9500
6000

4000
3000
3000
3000

3300
2800
2800
2800

From To MEA MAA

§95.7201 Jet Route N6. 201
Myton, UT VORTAC ........ ...............................................

Is Deleted 
Sidy, WY F IX ........ 29000 45000
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From To MEA MAA
Sirly, WY F IX .................................................................... Scottsbluff, NE VORTAC *18000 ................................... 45000 45000

*COP Measured From OCS VORTAC. 

[FR Doc. 94-2396 Filed 2-2-94; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING 
COMMISSION

17 CFR Part 1

Final Rule and Rule Amendments 
Concerning Composition of Various 
Self-Regulatory Organization 
Governing Boards and Major 
Disciplinary Committees

AGENCY: Commodity Futures Trading 
Commission.
ACTION: Final rule; correction.

SUMMARY: This document contains 
corrections to the final rule, which was 
published Tuesday, July 13,1993, (58 
FR 37644). The rule implemented the 
statutory directives of sections 5a, 8c, 
and 17 of the Commodity Exchange Act 
as amended by section 206 of the 
Futures Trading Practices Act of 1992 
and established various requirements 
with respect to the composition of self- 
regulatory organization governing 
boards and major disciplinary 
committees.
EFFECTIVE DATE: February 3 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Barbara Webster Black, Office of General 
Counsel, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581. Telephone:
(202) 254-9880.

SUPPLEMENTARY INFORMATION: 
B ackground

The final rule that is the subject of 
this correction amended chapter I of 
title 17 of the Code of Federal 
Regulations by adding § 1.64, 
Composition of various self-regulatory 
organization governing boards and 
major disciplinary committees, on the 
effective date.

Need fo r C orrection

As published, the final rule contains 
a typographical error which is in need 
of clarification.

C orrection  o f P ub lica tion

Accordingly, the publication on July 
13,1993 of the final rule, which was the 
subject of FR Doc. 93-16525-, is 
corrected as follows:

$ 1.64 [Corrected]
On page 37654, in the second column, 

in § 1.64, paragraph (b) introductory 
text, line six, the section designation 
“5(a)(12)(A)M is corrected to read 
“5a(a)(12)(A)’\

Issued in Washington, DC, on January 25, 
1994, by the Commission.
Jean A. Webb,
Secretary o f the Commission.
(FR Doc. 94-2140 Filed 2-2-94; 8:45 am] 
BILUNQ CODE W51-01-M

17 CFR Part 4

Commodity Pool Operators; Exclusion 
for Certain Otherwise Regulated 
Persons From the Definition of the 
Term “Commodity Pool Operator”
AGENCY: Commodity Futures Trading 
Commission.
ACTION: Final rule; correction.

SUMMARY: This document contains 
corrections to the final rule, which was 
published Wednesday, August 18,1993, 
(58 FR 43791) concerning commodity 
pool operators.
EFFECTIVE DATE: February 3, i994.
FOR FURTHER INFORMATION CONTACT: 
Barbara Webster Black, Office of General 
Counsel, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581. Telephone:
(202)254-9880.

SUPPLEMENTARY INFORMATION: 
B ackground

The final rule that is the subject of 
this correction amended Regulation 
§ 4.5 on the effective date by excluding 
certain otherwise regulated persons 
from the definition of the term 
“commodity pool operator.”

Need fo r C orrection
As published, the authority citation 

for the final rule contains a 
typographical error which is in need of 
clarification.

C orrection  o f P ub lica tion
Accordingly, the publication on 

August 18,1993 of the final rule, which 
was the subject of FR Doc. 93-19812, is 
corrected as follows:

PART 4— [CORRECTED]

On page 43793, in the first column, 
item 1 is corrected to read:

The authority citation for part 4 is 
revised to read as follows:

Authority: 7 U.S.C. la, 2,4, 6b, 6c, 61,6m, 
6n, 6o, 12a, and 23.

Issued in Washington, DC, on January 25, 
1994, by the Commission.
Jean A. Webb,
Secretary o f the Commission. .
(FR Doc. 94-2142 Filed 2-2-94; 8:45 am)
BILLING CODE 6351-01-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Parts 12,102, and 134 
[T.D. 94-4]

RIN 1515-AB34

Rules for Determining the Country of 
Origin of a Good for Purposes of 
Annex 311 of the North American Free 
Trade Agreement; Corrections

AGENCY: Customs Service, Department 
of the Treasury.
ACTION: In te rim  regulations; corrections.

SUMMARY: This document makes 
corrections to the interim regulations 
(T.D. 94—4), which were published 
Monday, January 3 ,1994  (59 FR 110). 
That document established the interim 
rules for determining the country of 
origin of certain goods for purposes of 
Annex 311 of the North American Free- 
Trade Agreement, as implemented 
under the North American Free-Trade 
Agreement Implementation Act (Act) 
(Pub. L. 103-182 ,107  Stat. 437 
(December 8,1993)).
EFFECTIVE DATES: These corrections are 
effective January 4 ,1994 . Comments 
must be received on or before April 4, 
1994.
FOR FURTHER INFORMATION CONTACT: 
Sandra L. Gethers, O ffice  o f Regulations 
and Rulings (202-482-6980).

SUPPLEMENTARY INFORMATION: 

Background

Treasury Decision (T.D.) 94-4, 
published in the Federal Register (59 
FR 110) on January 3 ,1994 , contains the 
interim regulations that represent 
fulfillment of the obligations of the 
United States under Paragraph 1 of 
Annex 311 of the North American Free- 
Trade Agreement (NAFTA), as 
implemented under the North American



Federal Register / Vol. 59, No. 23 / Thursday, February 3, 1994 / Rules and Regulations 5083

Free-Trade Agreement Implementation 
Act (Act) (Pub. L. 103-182 ,107  Stat. 437 
(December 8 ,1993)).

This document corrects some errors 
published in T.D. 94—4, which did not 
represent a proper transcription from 
the final version of edited drafts of the 
rules. Accordingly, some changes are 
made to remedy these transcription 
errors.'(An example of a transcription 
error was the inadvertent omission of 
many tariff shift rules in § 102.20(f)). 
Other changes, also, are necessary to 
correct typographical errors, which if 
left uncorrected can have the effect of 
changing the meaning of a specific 
provision. None of these corrections, 
however, represent a change of position 
by Customs with respect to any of the 
rules published in T.D. 94—4.

C orrections o f P ub lica tion
Accordingly, the publication on 

January 3 ,1994  of the interim 
regulations (T.D. 94—4) (59 FR 110) is 
corrected as set forth below.

Corrections to  the Background Section
1. On page 110, in the second column 

under the heading S ection  102.1 
D efinitions, the paragraph is corrected 
to read:

Section 102.1, “Definitions”, sets 
forth the definitions of terms that will 
be used in part 102. It is of note that 
some of the defined terms, such as 
“wholly obtained or produced” in 
paragraph (g) will be used only in 
§ 102.11, “General Rules”, while other 
terms, such as the definition for “simple

assembly,” in paragraph (o) will be used 
in several sections in this part, 
including in many of the specific rules 
in § 102.20. Of special note is the 
definition of “material”, another term 
thgt is used throughout this part. Under 
paragraph (1), the term, “material” is 
defined as including “parts”, 

^“ingredients”, “subassemblies”, and 
“components”, terms which are used in 
various contexts throughout this part.

2. On page 111, in the second column, 
under the heading S ection  102.13 De 
M inim is, in line 16, the reference
“§ 102.18” is corrected to read 
“ § 102.20” .

3. On page 112, in the first column, 
under the heading S ection  102.18 
R ules o f  In terpretation , in the second 
paragraph, in line 9, the words “or 
failing to be classified as complete 
finished by virtue of this rule” in the 
parenthetical text are corrected to read 
“or is classified as complete or finished 
by virtue of this rule”.
C orrections to  the In te rim  R egulations

4. On page 113, in the second column, 
in § 102.1, paragraph (a) is corrected to 
read:

(a) A dvan ced in V alue. “Advanced in 
value” means an increase in the value 
of a good as a result of production with 
respect to that good, other than by 
means of those “minor processing” 
operations described in paragraphs 
(m)(5), (m)(6), and (m)(7) of this section.

5. On page 113, in the third column, 
in § 102.1, paragraph (i) is corrected to 
read:

(i) Im proved in C ondition. “Improved 
in condition” means the enhancement 
of the physical condition of a good as 
a result of production with respect to 
that good, other than by means of those 
“minor processing” operations 
described in paragraphs (m)(5), (m)(6), 
and (m)(7) of this section.

6. On page 114:
a. In the second column, in § 102.11, 

paragraph (c), in line 2, the reference 
“paragraph (b)(1) or (2)” is corrected to 
read “paragraph (a) or (b)”; and

b. In the third column, in § 102.11, 
paragraph (d), in line 3, the reference 
“paragraph (b)(1) through (3)” is 
corrected to read “paragraphs (a) 
through (c)”.

7. On page 115, in the first column,
§ 102.14 is corrected to read:

§ 102.14 Goods returned.
No good, last advanced iii value or 

improved in condition outside the 
United States has United States origin.
If under any other provision of this part 
such a good is determined to be a good 
of the United States, that determination 
will be disregarded and the country of 
origin of the good will be the last foreign 
country in which the good was 
advanced in value or improved in 
condition.

8. In § 102.20:
a. On page 134, the entry for 8448.19 

is removed in its entirety,
b. On page 134, the table entry for

8469.10-8469.39 is removed in its 
entirety, and added, in its place, is the 
following:

HTSUS Tariff shift and/or other requirements

♦ , . * * * * *

(P) Section XVI: Chapters 84 through 85

* * * * . ' * *

8469.10 .... .........
8469.21-8469.39

....  A change to subheading 8469.10 from any other subheading.

....  A change to subheading 8469.21 through 8469.39 from any subheading outside that group.

c. On page 139, the second table entry for 9507.10-9507.30 is removed in its entirety; the table entry for 9504.10- 
9506.99 is removed in its entirety, and added, in its place, is the following:

HTSUS Tariff shift and/or other requirements

* * * * * . * *

(t) Section XX: Chapters 94 through 96

9504.10-9506.29 A change to subheading 9504.10 through 9506.29 from any other subheading, including within that group. 
9506.31 ......—.... A change to subheading 9506.31 from any other subheading, except from subheading 9506.39.
9506.39-9506.99 A change to subheading 9506.39 through 9506.99 from any other subheading, including within that group.
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•

d. Beginning 
as fo llo w s :

; on page 116 and on appropria te  pages thereafter, the fo llo w in g  tab le  entries are corrected to  read

HTSUS Tariff shift and/or other requirements

(a) Section 1: Chapters 1 through 5

•
0305.30 .............
0305.41-0305.69

• . *  e • « - *
A change to subheading 0305.30 from any other subheading, except from fillets of heading 0304.
A change to subheading 0305.41 through 0305.69 from any other chapter.

*
0403.90 .............

•

• . • * * # *
A change to subheading 0403.90 from anv other chaoter: or A change to sour cream, or kephir from any other product of 

Chapter 4.

(d) Section IV: Chapters 16 through 24

•
2008.19-2008.99

• . • * ' . * * *
A change to subheading 2008.19 through 2008.99 from any other chapter, provided that change is not the result of mere 

hlanching of nuts.

•
2202.90 .............

* * * . . * *
A change to subheading 2202.90 from any other subheading, except from Chapter 4 or heading 1901,2009, or 2106; or
A change to subheading 2202.90 from Chapter 4 or heading 1901, provided that the good contains no more than 50 percent 

of milk solids by weight; or
A change to subheading 2202.90 from hearting 2009 or subhearting 2106.90, provided that a single juice ingredient of for

eign origin, or juice ingredients from a single foreign country constitute in single strength form no more than 60 percent by 
volume of the good. ”

* * • • <* *

<h> Section Vftl: Chapters 41 through 42

4101-4103 ........ A change to heading 4101 through 4103 from any other chapter.

* • • # ' • ' *

(k) Section XI: Chapters 50 through 63

N otes................. • . * * 
c©> • * *
(3) For the purposes of §102.11(b) of the General Rules, except for sets, where a good classifiable tn Chapter 61 through 

63 does not meet the tariff shift and/or other requirements of the heading or subheading under which it is classifiable, the 
country of origin of that good shall be the single country where the component which determines the classification of that 
good was cut or formed (e.g., knit to shape).

*
5407-5408 ........

• * * * * *
A change to heading 5407 through 5408 from any heading outside that group; or
A change from greige fabric of heading 5407 through 5408 to finished fabric of those same headings by dyeing and printing, 

plus two or more of the following finishing operations—bleaching, shrinking, fritting, napping, decating, permanent stiffen
ing, weighting, permanent embossing, or moireing.

*
6211.31-6211.49

• * * » *
A change to assembled fully lined, fully padded, or fully insulated garments consisting of five or more major parts, of sub

heading 6211.31 through 6211.49, from either subheading 6217.90 or 6117.90, provided that no major part has been knit 
to shape; or

A change to assembled fully lined, fully padded, or fully insulated garments consisting of five or more major parts, from un
assembled parts classified in subheading 6211.31 through 6211.49 as a result of the application of GRI 2(a), provided that 
no major part has been knit to shape.

ft» Section XVI: Chapters 84 through 85
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•

8415.10-8415.83
* • • * t •

A change to subheading 8415.10 through 8415.83 from any subheading, including another subheading within that group, ex
cept a change within that group resulting from a simple assembly.

*
8419.90 ........ .

* * * * .
A change to subheading 8419.90 from any other heading, except headings 7303, 7304, 7305, or 7306, unless the change 

from these headings involves bending to shape, and except a change from heading 8501, when resulting from a simple 
assembly.

•
8422.90 .............

* * * * •
A change to subheading 8422.90 from any other heading, except heading 8501, when resulting from a simple assembly.

8448.11-8448.19
* * * ♦ * *

A change to subheading 8448.11 through 8448.19 from any other subheading, including another subheading within that 
group.

•
8448.20-8448.59 A change to subheading 8448.20 through 8448.59 from any other heading, except heading 8501, when resulting from a sim

ple assembly.

8473 ......... .........
* * • * • * 

A change to heading 8473 from any other heading, except heading 8501, when resulting from a simple assembly.

8482.91-8482.99
• • • * . 

A change to subheading 8482.91 through 8482.99 from any other heading.

8544.11-8544.70

•

* * * * « ,
A change to subheading 8544.11 through 8544.70 from any other subheading, including another subheading within that 

group, except when resulting from a simple assembly.

<r) Section XViii: Chapters 90 through 92

*
9001.10 ......... .

. * * • # # * 
A change to subheading 9001.10 from any other subheading, except from subheading 8544.70.

9001.40-9001.90 A change to subheading 9001.40 through 9001.90 from any other subheading, including another subheading within that 
group, except from lens blanks of heading 7014 or subheading 7015.10.

9002.11-9002.90 A change to subheading 9002.11 through 9002.90 from any other subheading, including another subheading within that 
group, except from subheading 9001.90 or lens blanks of heading 7014.

9005.90 ......... .
* • • » * * 

A change to subheading 9005.90 from any other heading, except from heading 9001 or 9002.

9013.90 .............
* * * * * *

A change to subheading 9013.90 from any other subheading, except from subheading 9002.19, when resulting from a sim
ple assembly.

9018.11-9018.19
i  * | # #

A change to subheading 9018.11 through 9018.19 from any other subheading, including another subheading within that 
group, except to electro-cardiographs, or patient monitoring systems from printed circuit assemblies when resulting from a 
simple assembly.

9018.90 ............ .
* * * * . .

A change to subheading 9018.90 from any other subheading, except from either subheading 9001.90 or synthetic rubber of 
heading 4002, when resulting from a simple assembly; or A change to defibrillators from printed circuit assemblies, except 
when resulting from a simple assembly.

9021.19 A change to subheading 9021.19 from any other subheading, except from either nails of heading 7317 or screws of heading 
7318, when resulting from a simple assembly.

9032.90...  ...........  A change to subheading 9032.90 from any other subheading, except from heading 8537, when resulting from a simple as
sembly.

(s) Section XIX: Chapter 93
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9301-9304 ........  A change to heading 9301 through 9304 from any other heading, including a heading within that group, except a change
from heading 9305 when that change is pursuant to GRI 2(a).

e. Beginning on page 122 and on appropriate pages thereafter, the following table entries are added to the end 
of paragraph (f) to reaa as follows:

HTSUS Tariff shift and/or other requirements

(f) Section VI: Chapters 28 through 38

3102.29 ............  A change to subheading 3102.29 from any other subheading, except from subheading 3102.21 or 3102.30.
3102.30 .....   A change to subheading 3102.30 from any other subheading.
3102.40 .............  A change to subheading 3102.40 from any other subheading, except from subheading 3102.30.
3102.50 .......   A change to subheading 3102.50 from any other subheading.
3102.60 .............  A change to subheading 3102.60 from any other subheading, except from subheading 2834.29 or 3102.30.
3102.70 ............   A change to subheading 3102.70 from any other subheading.
3102.80 ...........  A change to subheading 3102.80 from any other subheading, except from subheading 3102.10 or 3102.30.
3102.90 .....   A change to subheading 3102.90 from any other subheading, except from subheading 3102.10 through 3102.80.
3103.10- 3103.20 A change to subheading 3103.10 through 3103.20 from any other subheading, including any subheading within the group.
3103.90 ........   A change to subheading 3103.90 from any other subheading, except from subheading 3103.10 or 3103.20.
3104.10- 3104.30 A change to subheading 3104.10 through 3104-30 from any other subheading, including any subheading within the group.
3104.90 .............. A change to subheading 3104.90 from any other subheading, except from subheading 3104.10 through 3104.30.
3105.10 .............  A change to subheading 3105.10 from any other chapter.
3105.20 ........   A change to subheading 3105.20 from any other heading, except from heading 3102 through 3104.
3105.30-3105.40 A change to subheading 3105.30 through 3105.40 from any other subheading, including any subheading within the group. 
3105.51-3105.59 A change to subheading 3105.51 through 3105.59 from any other subheading, including any subheading within the group, 

except from subheading 3102.10 through 3103.90, or 3105.30 through 3105.40.
3105.60 .............  A change to subheading 3105.60 from any other subheading, except from heading 3103 through 3104.
3105.90 ... .........  A change to subheading 3105.90 from any other chapter, except from subheading 2834.21.
3201.10- 3202.90 A change to subheading 3201.10 through 3202.90 from any other subheading, including any subheading within the group.
3203 ..................  A change to heading 3203 from any other heading.
3204.11- 3204.17 A change to subheading 3204.11 through 3204.17 from any other subheading, including any subheading within the group.
3204.19 ...........   A change to subheading 3204.19 from any other subheading, except from subheading 3204.11 through 3204.17.
3204.20-3204.90 A change to subheading 3204.20 through 3204.90 from any other subheading, including any subheading within the group. 
3205 ..................  A change to heading 3205 from any other heading.
3206.10- 3209.90 A change to subheading 3206.10 through 3209.90 from any other subheading, including any subheading within the group.
3210 ..................  A change to heading 3210 from any other heading.
3211 ...— ..........  A change to heading 3211 from any other heading, except from subheading 3806.20.
3212.10- 3212.90 A change to subheading 3212.10 through 3212.90 from any other subheading, including any subheading within the group.
3213 ..........   A change to heading 3213 from any other heading.
3214.10- 3214.90 A change to subheading 3214.10 through 3214.90 from any other subheading, including any subheading within the group,

except from subheading 3823.50.
3215 .......... — ... A change to heading 3215 from any other heading.
3301.11- 3301.90 A change to subheading 3301.11 through 3301.90 from any other subheading, including any subheading within the group.
3302 ............   A change to heading 3302 from any other heading, except from heading 2207, 2208, or 3301
3303 ...........    A change to heading 3303 from any other heading, except from subheading 3302.90.
3304.10- 3307.90 A change to subheading 3304.10 through 3307.90 from any other subheading, including any subheading within the group.
3401 _______ ... A change to heading 3401 from any other heading.
3402.11- 3402.20 A change to subheading 3402.11 through 3402.20 from any other subheading, including any subheading within the group.
3402.90 .............  A change to subheading 3402.90 from any other heading.
3403.11- 3403.19 A change to subheading 3403.11 through 3403.19 from any other subheading, including any subheading within the group,

except from heading 2710 or 2712.
3403.91- 3403.99 A change to subheading 3403.91 through 3403.99 from any other subheading, including any subheading within the group.
3404.10- 3404.20 A change to subheading 3404.10 through 3404.20 from any other subheading, including any subheading within the group.
3404.90 .—........  A change to subheading 3404.90 from any other subheading, except from heading 1521 or subheading 2712.20 or 2712.90.
3405.10- 3405.90 A change to subheading 3405.10 through 3405.90 from any other subheading, including any subheading within the group.
3406-3407 -------  A change to heading 3406 through 3407 from any other heading, including any heading within the group.
3501.10- 3501.90 A change to subheading 3501.10 through 3501.90 from any other subheading, including any subheading within the group.
3502.10 .............  A change to subheading 3502.10 from any other subheading, except from heading 0407.
3502.90 ... .......... A change to subheading 3502.90 from any other subheading.
3503-3504 -------  A change to heading 3503 through 3504 from any other heading, including any heading within the group.
3505.10 .....    A change to subheading 3505.10 from any other subheading.
3505.20 .....A change to subheading 3505.20 from any other subheading, except from heading 1108.
3506.10 ...........   A change to subheading 3506.10 from any other subheading, except from heading 3503 or subheading 3501.90.
3506.91- 3506.99 A change to subheading 3506.91 through 3506.99 from any other subheading, including any subheading within the group.
3507 ..................  A change to heading 3507 from any other heading.
3601-3606 ........  A change to heading 3601 through 3606 from any other heading, including any heading within the group.
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3701-3703 ___ _
3704-3706 ...... .
3707.10- 3707.90
3801.10 ........... -
3801.20 ______ 4

3801.30 ______
3801.90 -----------
3802-3805 -------
3806.10- 3806.90
3807 ......... .
3808.10 -----  —
3808.20-3808.90
3809.10 -----------
3809.91-3809.99 
3810-3816 .........
3817.10- 3817.20

3818 ............... .
3819 _________
3820 _________
3821 __________
3822 ........ .........
3823.10 .......... .

3823.20 ______
3823.30 ______
3823.40 ______
3823.50 .............
3823.60 ............ .
3823.90 ______

A change to heading 3701 through 3703 from any other heading outside the group.
A change to heading 3704 through 3706 from any other heading, inducing any heading within the group.
A change to subheading 3707.10 through 3707.90 from any other subheading, including any subheading within the grotp.
A change to subheading 3801.10 from any other subheading.
A change to subheading 3801.20 from any other subheading, except from heading 2504 or subheading 3801.10.
A change to subheading 3801.30 from any other subheading.
A change to subheading 3801.90 from any other subheading, except from heading 2504.

.A change to heading 3802 through 3805 from any other heading, including any heading witoin the group.
A change to subheading 3806.10 through 3806.90 from any other subheading, including any subheading within the group;
A change to heading 3807 from any other heading.
A change to subheading 3808.10 from any other subheading, except from subheading 1302.14, 2916.19 or 2917.19.
A change to subheading 3808.20 through 3808.90 from any other subheading, including any subheading within the group.
A change to subheading 3809.10 from any other subheading, except from subheading 3505.10.
A change to subheading.3809.91 through 3809.99 from any other subheading, Including any subheading within the group.
A change to heading 3810 through 3816 from any other heading, including any heading within the group.
A change to subheading 3817.10 through 3817.20 from any other subheading, including any subheading within the group, 

except from subheading 2902.90.
A change to heading 3818 from any other heading.
A change to heading 3819 from any other heading, except from heading 2710.
A change to heading 3820 from any other heading, except from subheading 2905.31.
A change to heading 3821 from any other heading.
A change to heading 3822 from any other heading, except from subheading 3002.10, 3502.90 or heading 3504.
A change to subheading 3823.10 from any other subheading, except from heading 3505 or subheading 3806.10 or 3806.20, 

or heading 3903, 3905, 3906,3909,3911, or 3913.
A change to subheating 3823.20 from any other subheading.
A change to subheading 3823.30 from any other subheading, except from heading 2849.
A change to subheading 3823.40 from any other subheading.
A change to subheading 3823.50 from any other subheading, except from subheading 3214.90.
A change to subheading 3823.60 from any other subheading.
A change to subheading 3823.90 from any other subheading, provided that no more than 60 percent by weight of the goods 

classified hereunder is attributable to one substance or compound.

Dated: January 27,1994.
Harvey B. Fox,
Director, Office o f  Regulations and Rulings. 
(FR Doc. 94-2435 Filed 2-2-94; 8:45 ami 
BI LUNG COOE 4820-02-P

INTERNATIONAL TRADE 
COMMISSION

19 CFR Parts 206 and 207

Implementing Rules for the North 
American Free Trade Agreement

AGENCY: United States International 
Trade Commission.
ACTION: Interim rules with request fo r  
comments.

SUMMARY: The Commission is amending 
its rules of practice and procedure to 
conform with the North American Free 
Trade Agreement Implementation Act, 
Pub. L. 103-182 ,107  Stat. 2057 
(December 8 ,1993) (“NAFTA 
Implementation Act”). In particular, 
these intèrim regulations implement 
title in of the NAFTA Implementation 
Act, which provides for special 
safeguard investigations and 
determinations with respect to Canadian 
and Mexican articles during the 
transition period for tariff elimination 
under the North American Free .Trade

Agreement (“NAFTA”), provide for 
certain findings with respect to 
Canadian and Mexican articles in the 
course of an investigation under section 
202 of the Trade Act of 1974 (19 U.S.C  
2252), make certain conforming changes 
to section 202 of the Trade Act of 1974 
with respect to treatment of confidential 
business information, and direct the 
Commission to “adopt such procedures 
and rules and regulations as are 
necessary to bring its procedures into 
conformity with chapter 8 of the 
Agreement.” These interim regulations 
also implement title IV of the NAFTA 
Implementation Act, which provides for 
issuance of administrative protective 
orders for information required to be 
released in review by a binational panel 
of United States antidumping and 
countervailing duty final determinations 
involving products from Canada or 
Mexico.

DATES: These amended interim rules 
take effect as of January 1 ,1994 , the date 
on which the NAFTA became effective. 
Written comments must be received not 
later than April 4 ,1994 .

ADDRESSES: A  signed original and 14 
copies of each set of comments, along 
with a cover letter addressed to Donna 
R. Koehnke, Secretary, should be sent to 
the U.S. International Trade

Commission. 500 E Street SW., room 
112, Washington, DC 20436.
FOR FURTHER INFORMATION CONTACT: 
Concerning part 206: William Gearhart 
(202—205—3091); Concerning subpart G 
of part 207; Kathryn A. Gilchrist (202- 
205-3092) or Andrea C. Casson (202- 
205-3105), Office of the General 
Counsel, U.S. International Trade 
Commission. Hearing impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission’s TDD 
terminal on 202-205-1810.

SUPPLEMENTARY INFORMATION:

Background
A . Part 206

Chapter 8 of the NAFTA sets out the 
procedures and remedies available to 
domestic industries that have sustained, 
or are threatened by, serious economic 
injury due to increased imports. Chapter 
8 covers two different situations— 
actions that can be taken against 
increased imports from a single NAFTA 
country due to injury caused by the 
phase-out o f tariffs under the NAFTA 
(“bilateral” actions) and those that can 
be taken against imports from all 
sources (“global” actions). In general, 
such bilateral actions may be taken 
during specified “transition periods”
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during which duties on NAFTA-origin 
goods are being phased out. When 
taking global actions, NAFTA countries 
are called upon to exclude goods 
originating in other NAFTA countries 
from the action when they are not a 
significant cause of the problem. 
However, NAFTA imports initially 
excluded may be subsequently included 
if a surge in such imports is found to 
undermine the effectiveness of the relief 
action. In several respects, the chapter 
tracks the emergency action provisions 
in Chapter 11 of the United States- 
Canada Free Trade Agreement (“CFTA”) 
for both bilateral and global actions, 
while adding Mexico to, and making 
certain changes in, the CFTA rules.

Chapter 8 of the NAFTA goes beyond 
Chapter 11 of the CFTA in several 
respects. The chapter establishes 
procedural rules similar to those in 
current U.S. law and practice that each 
government will be required to follow in 
conducting investigations leading to 
bilateral and global safeguard actions 
against goods from other NAFTA 
countries. These rules require, among 
other things, the publication of notice of 
an investigation and its scope, the 
holding of a public hearing, protection 
of confidential information, and 
publication of findings and the basis for 
those findings.

Title ffl of the NAFTA 
Implementation Act (1) provides for 
special safeguard investigations and 
determinations by the Commission with 
respect to Canadian and Mexican 
articles during the transition period of 
the Agreement; (2) provides for 
Commission findings in the context of a 
global action safeguard investigation 
under section 202 of the Trade Act of 
1974 (19 U.S.C. 2252) to assist the 
President in determining whether 
imports from Canada or Mexico should 
be excluded from the relief action; and
(3), if  imports from Canada and/or 
Mexico are excluded from the action, 
provides for Commission investigations 
and findings with respect to whether 
there has been a surge in such excluded 
imports which undermines the 
effectiveness of the relief action. Title III 
also makes certain conforming changes 
to section 202 of the Trade Act of 1974 
(19 U.S.C. 2252) with respect to 
treatment of confidential business 
information. Section 317 of the NAFTA 
Implementation Act directs the 
Commission to “adopt such procedures 
and rules and regulations as are 
necessary to bring its procedures into 
conformity with chapter 8 of the 
Agreement.”

Since August 29 ,1988, the 
Commission has had in effect interim 
rules governing the Commission’s

administrative responsibilities under 
sections 201-204 and 406 of the Trade 
Act of 1974, as amended (19 U.S.C. 
2251-2254, 2436). See 53 FR 33036,
Aug. 29 ,1988. The amendments to these 
rules provide procedures for 
Commission investigations and 
determinations with respect to imports 
from Canada or Mexico during the 
transition period of the Agreement; for 
Commission findings in the context of a 
global action safeguard investigation 
under sections 201-202 of the Trade Act 
of 1974 to assist the President in 
determining whether imports from 
Canada or Mexico should be excluded 
from the relief action; and, if imports 
from Canada and/or Mexico are 
excluded from the action, for 
Commission investigations and findings 
with respect to whether there has been 
a surge in such excluded imports which 
undermines the effectiveness of the 
relief action. The amendments also set 
out Commission procedures regarding 
the protection of confidential business 
information, and make certain technical 
changes to bring the rules into 
conformity with chapter 8 of NAFTA.
No changes except with respect to 
numbering were made to rules 
specifically relating to the Commission’s 
administrative responsibilities under 
sections 204 and 406 of the Trade Act. 
These amended interim rules are 
intended to replace the existing rules as 
of January 1 ,1994 .

B. Subpart G o f  Part 207
Chapter 19 of the NAFTA establishes 

a mechanism for resolving disputes 
between any two of the NAFTA 
countries with respect to antidumping 
and countervailing duty cases. The 
central feature of die mechanism is the 
replacement of domestic judicial review 
of determinations in antidumping and 
countervailing duty cases involving 
imports from another NAFTA country 
with review by binational panels. The 
NAFTA countries will continue to apply 
their own national antidumping and 
countervailing duty laws to goods 
imported from the other country. In 
such cases, binational panels, consisting 
of five panelists chosen by the countries 
involved in the dispute, will 
expeditiously review final 
determinations under these laws to 
decide whether they are consistent with 
the antidumping or countervailing duty 
law of the country that made the 
determination.

The NAFTA also provides for review 
of a panel decision by an extraordinary 
challenge committee (“Committee”) 
when the government of one of the 
NAFTA countries alleges that a panelist 
materially violated the rules of conduct,

or that the panel seriously departed 
from a fundamental procedural rule or 
exceeded its powers, authority or 
jurisdiction. The NAFTA requires that 
the NAFTA countries protect sensitive 
business information against unlawful 
disclosure in both the panel review and 
extraordinary challenge processes.

Title IV of the NAFTA 
Implementation Act amends U.S. law to 
implement chapter 19 of the NAFTA by 
limiting judicial review in cases 
involving Canadian or Mexican 
merchandise, establishing procedures 
whereby private parties may appeal for 
binational panel review, providing 
organizational structure for 
administering U.S. responsibilities 
under chapter 19 and making other 
conforming amendments to U.S. law. 
More specifically, section 402(g) of the 
NAFTA Implementation Act authorizes 
the Commission to issue regulations to 
implement chapter 19 of the NAFTA, 
including extraordinary challenge 
committee proceedings.

These regulations are intended to 
implement certain administrative 
procedures required by chapter 19 of the 
Agreement involving administrative 
responsibilities of the Commission that 
continue during and after panel review. 
The regulations address release of 
business proprietary and privileged 
information under administrative 
protective order during a panel review, 
and sanctions for violations of the 
provisions of such protective orders.

Since January 1 ,1989 , the 
Commission has had in effect either 
interim or final rules governing the 
Commission’s administrative 
responsibilities under the U.S.-Canada 
Free-Trade Implementation Act of 1988, 
Pub. L. 100-449 (September 28,1988) 
(“CFTA Implementation Act”). See 53 
FR 53248, Dec. 30 ,1988  (interim); 54 FR 
36295, Sept. 1 ,1 9 8 9  (interim); and 57 
FR 34825, Aug. 6 ,1 9 9 2  (final). The 
amended interim rules issued herein, 
which govern the Commission’s 
administrative responsibilities under 
the NAFTA Implementation Act, for the 
most part track the existing rules 
applicable under the CFTA 
Implementation Act. Unless otherwise 
noted, these rules are technical in 
nature, for example, replacing 
references to Canada with references to 
the NAFTA country or references to the 
CFTA Agreement with references to the 
NAFTA agreement. These amended 
interim rules are intended to replace the 
existing rules as of January 1,1994.
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C. Im plem entation  o f  Interim  Rules 
Under Part 206 an d  Subpart G o f  Part 
207

Commission rules to implement new 
legislation ordinarily are promulgated in 
accordance with the rule making 
provisions of section 553 of the 
Administrative Procedure Act (5 U.S.C. 
551 et seq .), (“APA”), which entails the 
following steps: (1) Publication of a 
notice of proposed rule making; (2) 
solicitation of public comment on the 
proposed rules; (3) Commission review 
of such comments prior to developing 
final rules; and (4) publication of the 
final rules thirty days prior to their 
effective date. See 5 U.S.C. 553. That 
procedure could not be utilized in this 
instance because the new legislation 
was enacted on December 8 ,1993 , and 
became effective on January 1,1994. 
Thus, it was not possible to complete 
the standard procedure prior to that 
date. The Commission thus determined 
to adopt interim rules that go into effect 
as of January 1 ,1994  and will remain in 
effect until the Commission can adopt 
final rules promulgated in accordance 
with the usual notice, comment, and 
advance publication procedure.

In addition to the requirement in the 
NÀFTA Implementation Act that 
Commission rules be amended by the 
effective date of the legislation, the 
Commission's authority to adopt interim 
rules without following all steps listed 
in section 553 of the APA is derived 
from two sources: (1) Section 335 of the 
Tariff Act of 1930 (19 U.S.C. 1335) and 
(2) provisions of section 553 of the APA 
which allow an agency to dispense with 
various steps in the prescribed rule 
making procedures under certain 
circumstances. The Commission has 
determined that the statutory 
requirement to have rules in place by 
the effective date of the NAFTA 
constitutes appropriate circumstances to 
forego the steps listed in section 553 of 
the APA. Specifically, the Commission 
has determined that the requirement 
that amended rules take effect as of 
January 1,1994 makes the notice, 
comment and advance publication 
procedure impracticable in this instance 
and that the amended interim rules 
constitute agency rules of procedure and 
practice for which notice of proposed 
rule making is not required. Further^ the 
Commission has determined that the 
requirement that amended rules be in 
place by the enactment date of the 
legislation constitutes good cause to 
publish interim rules without providing 
thirty days notice prior to their effective 
date.

The Commission has also determined 
that these rules do not constitute major

rules for the purposes of Executive 
Order 12291 (46 FR 13193, Feb. 17, 
1981), because they do not meet the 
criteria described in section 1(b) of the 
EO. Finally, the amendments, as interim 
rules, are not subject to the filing 
requirement of section 3(c)(3) of the EO.

The Regulatory Flexibility Act does 
not apply to these rules because they do 
not affect a large number of small 
entities, and because the rules were not 
required by section 553 of the 
Administrative Procedure Act or by any 
other law to be promulgated as a 
proposed rule before issuance as a final 
rule.

E xp lana tion  o f Proposed Am endm ents 

A m endm ents to Part 206
The title of part 206 is changed to 

refer to, among other things, “global and 
bilateral safeguard actions,” reflecting - 
the use of the term “safeguards” in the 
NAFTA Implementation Act and to 
distinguish between actions with 
respect to imports from all countries 
(proceedings under section 201 of the 
Trade Act of 1974) and actions with 
respect to imports from a NAFTA 
country (proceedings under section 
302(b) of the NAFTA Implementation 
Act). The current title of this part refers 
to, among other things, “ investigations 
relating to import injury to industries.” 
The current title, which historically has 
been used to refer to section 201-type 
proceedings, can be confusing to those 
not familiar with Commission trade law 
terminology and has been misconstrued 
as describing proceedings under other 
statutory provisions that the 
Commission administers.

Section 206.1 is amended to state that 
part 206 applies to functions and duties 
of the Commission under sections 301- 
318 of the NAFTA Implementation Act 
and to state that subparts C and D of the 
rules apply to requests/petitions and 
investigations under sections 312(c) and 
302 of that Act, respectively. Former 
subparts C and D (relating to market 
disruption investigations under section 
406 of the Trade Act of 1974 (19 U.S.C. 
2436) and monitoring and advice under 
section 204 of the Trade Act of 1974 (19 
U.S.C. 2254), respectively) are 
redesignated as subparts E and F.

Section 206.2, which provides for the 
identification of petitions, is amended 
to include references to sections 312(c) 
and 302 of the NAFTA Implementation 
Act in the list of statutory provisions 
under which petitions under this part 
may be filed.

Section 206.3 is divided into three 
subsections and amended to describe 
the information that the Commission is 
to include in a notice when it institutes

an investigation, and to state that the 
Commission will promptly make the 
petition or request available for public 
inspection (with the exception of 
confidential business information). This 
latter amendment conforms the 
Commission rules to paragraphs 4 and 
5 of NAFTA Annex 803.3.

Section 206.4 is amended to state that 
the Commission will also transmit 
copies of requests (relating to a surge in 
imports from a NAFTA country) to the 
USTR and certain other agencies.

Section 206.5, concerning public 
hearings, is divided into three 
subsections and amended to distinguish 
between investigations under subpart B, 
in which the Commission is required to 
hold separate hearings on injury and 
remedy, and investigations under 
subparts C, D, and E, in which the 
Commission holds only one hearing on 
both issues, to the extent appropriate. 
Additional language states that 
interested parties and consumers, 
including any association representing 
the interests of consumer, may appear 
and may cross-question interested 
parties making presentations at a 
hearing; this latter amendment conforms 
the rule to section 7(b) of NAFTA 
Annex 803.3.

Section 206.6, concerning the 
Commission's report to the President, 
simplifies the existing description and 
also states that the Commission will 
include, in the case of a report 
containing a determination under 
section 302(b) of the NAFTA 
Implementation Act, certain findings 
with respect to factors other than 
imports that may be a cause of serious 
injury or threat thereof.

Section 206.7, states that the 
Commission, in the case of an 
investigation under subparts B, C, or D 
of this part, will not release information 
considered to be confidential business 
information unless the party submitting 
the information had notice, at (he time 
of submission, that such information 
would be released by the Commission, 
or such party subsequently consents to 
the release of the information. This rule 
reflects an amendment made by section 
317(b) of the NAFTA Implementation 
Act to section 202(a) of the Trade Act. 
Paragraph 8 of NAFTA Annex 803.3 
requires that the investigating authority 
in a NAFTA country adopt or maintain 
procedures for the treatment of 
confidential information.

Subpart B, which relates to 
investigations filed under section 201 of 
the Trade Act, is retitled “Investigations 
Relating to Global Safeguard Actions”, 
reflecting in part the change in the title 
of part 206.
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In § 206.12, the definition of 
perishable agricultural product is 
simplified to take into account the fact 
that certain monitoring is required by 
statute (section 316 of the NAFTA 
Implementation Act). Also, reference is 
made to citrus products to reflect the 
amendment made by section 315 of the 
NAFTA Implementation Act to section 
202(d) of the Trade Act.

Section 206.14, concerning the 
contents of petitions, is amended in 
several minor respects. The introductory 
paragraph is amended at the end to 
provide that the petition is to include 
certain information “to the extent that 
such information is publicly available 
from governmental or other sources, or 
best estimates and the basis therefor if 
such information is not available”. This 
amendment conforms § 206.14 with 
paragraph 3 of NAFTA Annex 803.3. A 
new paragraph (3) is added to 
subsection (e) to state that the petition 
is to contain data relating to changes in 
the level of prices, production, and 
productivity, also conforming § 206.14 
with paragraph 3(e) of NAFTA Annex 
803.3 regarding the contents of 
petitions. Also, a new subsection (i) is 
added to state that petitions are to 
include data indicating the share of 
imports accounted for by imports from 
each NAFTA country, and petitioner’s 
view concerning the extent to which 
such imports are contributing 
importantly to the serious injury or 
threat thereof. This conforms § 206.14 
with paragraph 3(g) of NAFTA Annex 
803.3. Finally, a new subsection (j) is 
added to set out the dates by which any 
allegations of critical circumstances 
must be included within the petition.

Subpart C is new, and the title states 
that it pertains to investigations relating 
to a surge in imports from a NAFTA 
country.

Section 206.21 states that subpart C 
applies to investigations under section 
312(c) of the NAFTA Implementation 
Act, which provides for Commission 
investigations and determinations when 
there has been a surge in imports of an 
article from Canada or Mexico that has 
been excluded from a U.S. global 
safeguard action with respect to such 
article.

Section 206.22 defines the term 
“surge” to mean a significant increase in 
imports over the trend for a recent 
representative base period. This 
definition tracks the definition in 
section 312(c)(3) of the NAFTA 
Implementation Act and Article 805 of 
the NAFTA.

Section 206.23 states that a request for 
an investigation under this Subpart may 
be filed by any entity that is

representative of the industry for which 
the global action is being taken.

Section 206.24 describes the 
information that a request for an 
investigation is to contain, including the 
identity of the requestor, the article and 
its tariff provision, the name of the 
country or countries from which the 
surge is coming, information with 
respect to representativeness, and data 
and information supporting the 
allegation that a surge in imports has 
occurred and that such surge 
undermines the effectiveness of the 
relief action.

Section 206.25 states that the 
Commission will submit its findings to 
the President no later than 30 days after 
receiving the request for an 
investigation, as required by section 
312(c)(2) of the NAFTA Implementation 
Act.

Section 206.26 states that the 
Commission will make its report to the 
President available to the public (with 
the exception of confidential business 
information) and cause a summary 
thereof to be published in the Federal 
Register.

Subpart D is new, and the title states 
that it pertains to investigations relating 
to bilateral safeguard actions.

Section 206.31 states that subpart D 
applies to investigations under section 
302(b) of the NAFTA Implementation 
Act.

Section 206.32 defines the terms 
“critical circumstances” and 
“perishable agricultural product” in the 
same manner as in § 206.12 of the rules.

Section 206.33 states who may file a 
petition. Subsection (a) states that a 
request for an investigation under this 
Subpart may be filed by any entity that 
is representative of a domestic industry 
producing an article like or directly 
competitive with a Canadian or Mexican 
article that is allegedly, as a result of the 
reduction or elimination of a duty 
provided for under the NAFTA, being 
imported in such increased quantities 
and under such conditions so that 
imports of the article alone constitute a 
substantial cause of serious injury or 
threat thereof to such industry. 
Subsection (b) states who may file a 
petition with respect to imports from 
Canada or Mexico of a perishable 
agricultural product. Subsection (c) 
makes reference to the fact that the 
President is authorized to take a 
bilateral action with respect to an article 
from Canada or Mexico during the 
appropriate period provided for in 
section 305(a) of the NAFTA 
Implementation Act, or thereafter but 
only if the Government of Canada or 
Mexico, as the case may be, consents to 
such provision (see section 305(b) o f the

NAFTA Implementation Act). The 
periods set out in section 305(a) are the 
transition periods for tariff elimination 
in the U.S. schedules in the CFTA and 
NAFTA.

Section 206.34 describes the 
information that is to be included in a 
petition for an investigation. This 
section generally tracks § 206.14 of these 
rules concerning contents of petitions, 
except that the introductory paragraph 
tracks the wording of the standard 
applicable in a bilateral safeguard 
investigation involving a NAFTA 
country, the import data section 
requires data concerning Canadian or 
Mexican imports as appropriate, and the 
statement called for in § 206.14(i) 
concerning imports from NAFTA 
countries is not included.

Section 206.35 implements the time 
requirements for Commission 
determinations and reports in section 
303(a) and (c) of the NAFTA 
Implementation Act, and states that the 
Commission will make its injury 
determination within 120 days of the 
initiation of an investigation, and 
submit its report to the President no 
later than 30 days thereafter. Time 
requirements for determinations in 
investigations involving imports of 
perishable agricultural products or 
allegations of critical circumstances are 
also specified.

Section 206.36 states that the 
Commission will make its report to the 
President available to the public (with 
the exception of confidential business 
information) and cause a summary 
thereof to be published in the Federal 
Register.

Subparts E and F, relating to 
investigations for relief from market 
disruption, and monitoring and advice 
as to effect of extension, reduction, 
modification, or termination of relief, 
respectively, are unchanged from 
previous subparts C and D. However, 
the various rule sections have been 
renumbered to reflect the revised order 
in part 206.

A m endm ents to Subpart G to Part 207
Section 207.90 currently indicates 

that subpart G implements Article 1904 
of the CFTA Implementation Act. The 
amendment to this section expands the 
scope of subpart G to cover procedures 
and regulations for implementation of 
Article 1904 of the NAFTA.

Section 207.91 provides definitions of 
terms used in subpart G. The definitions 
of “Agreement”, “Article 1904 Rules” 
and “FTA” have been amended to 
reflect the change from the CFTA to the 
NAFTA. The amended definitions also 
reflect that, in the event that the United 
States or Canada withdraws from the
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NAFTA, the CFTA would still apply to 
the United States and Canada, and that 
these rules would apply to binational 
panel reviews between those two 
countries.

A definition has been added for “ECC 
Rules’1, and references to these rules 
have been added to the definition of 
“counsel” and to the general provision 
incorporating definitions set forth in the 
Article 1904 and ECC Rules. Definitions 
have been added for “Free Trade Area 
Country,” “Mexican Secretary,” and 
“Relevant FTA Secretary,” reflecting the 
provisions of the NAFTA and the 
implementing legislation. Specific 
cross-references to 1904 Panel and ECC 
Rules have been deleted from the 
definition of “Notice of Appearance” to 
avoid confusion that may result from 
subsequent renumbering of the 1904 
Panel and ECC Rules. Finally, the 
definition of the term “Persons” has 
been changed to “Person” for reasons of 
clarity.

Section 207.93 covers the protection 
of proprietary information during panel 
and committee proceedings.
Subsections (b)(4), (b)(6), (c)(2)(ii)(E),
(c)(3), and (c)(4)(v) have been amended 
to include references to the Mexican 
Government, government officials or 
Secretary where appropriate. Subsection
(c)(4)(B) has been amended to reference 
the ECC Rules as well as the Article 
1904 Rules. Specific cross-references 
have been deleted, however, to avoid 
confusion that might result from 
subsequent renumbering of these rules. 
Subsections (c)(4), (c)(5), (f)(1) and (f)(2) 
have been amended to change the 
number of copies of documents filed 
with the Commission Secretary from six 
(or seven in the case of subsection
(c) (5)(ii)(B)) to three. Subsection (d) has 
been corrected to indicate that only 
panel members in reviews conducted 
under the CFTA should send a 
countersigned copy of their 
administrative protective orders to the 
United States Secretary to notify the 
Secretary that he or she may transmit 
documents containing proprietary 
information. Annex 1901.2(7)(a) of the 
NAFTA requires that panelists sign an 
application for a protective order, but 
unlike Annex 1901.2(7)(a) of the CFTA, 
does not require panelists to sign a copy 
of the protective order itself. Subsection
(d) (2)(ii) has been amended to make 
explicit that the Secretary may deny an 
application for a protective order by 
informing the applicant of the reasons 
for such denial within fourteen days of 
the Secretary’s receipt of an application 
therefor. Subsection (f)(5) has also been 
revised to indicate that the Commission 
Secretary is required to provide the 
United States Secretary with a copy of

any amendment, modification, or 
revocation of a protective order issued 
during panel proceedings.

Section 2Û7.94 addresses the 
protection of privileged information 
during Panel and Committee 
proceedings. The text has been 
corrected to specifically reference 
Committees as well as Panels. The term 
“Secretary” has been modified to 
“Commission Secretary” for clarity 
purposes.

Section 207.100 covers sanctions for 
prohibited acts under these regulations. 
The Tariff Act, as amended by section 
403(c) of the CFTA Implementation Act, 
authorized the Commission to impose 
sanctions against any person who is 
found by the Commission to have 
violated, or induced violation of, the 
terms of a protective order issued by the 
Commission for CFTA purposes. 19 
U.S.C. 1677f(f)(4). Section 412(b)(8) of 
the NAFTA Implementation Act amends 
this provision to exclude from its 
coverage judges sitting on courts created 
under article III of the United States 
Constitution who are appointed to 
NAFTA binational panels or 
committees.

The rules contained in §§ 207.100- 
207.120 address the Commission’s 
procedures for imposing sanctions 
under the statutory provision added by 
the CFTA Implementation Act. The 
same procedures will apply with respect 
to thé imposition of sanctions for 
violations of the terms of protective 
orders issued by the Commission for 
NAFTA purposes. Subsection 
207.100(a) has been amended, however, 
to reflect the statutory exclusion of 
federal judges from the persons who 
may be subject to sanctions under the 
Commission’s regulations.

Subsection 207.102(b) addresses 
Commission determinations on 
recommendations made by the Office of 
Unfair Import Investigations on the 
initiation of sanction proceedings. A 
reference to “OUII” in this subsection 
has been changed to the “Office of 
Unfair Import Investigations” because 
“OUII” is not a defined term in these 
rules.

Subsection 207.102(d) currently 
addresses, among other matters, the 
situations in which it may be 
appropriate to request the authorized 
agency of Canada to initiate proceedings 
under Canadian law on the basis of an 
alleged violation of the protective order. 
By changing the references to “Canada” 
to “another Free Trade Agreement 
country,” this provision now will 
provide for the referral of an 
investigation to Mexico or to Canada, as 
may be appropriate in the 
circumstances. Section 207.120, which

provides for public notice of sanctions 
has been amended to provide for notice 
to appropriate Mexican, as well as 
United States and Canadian, agencies.
L is t o f Subjects in  19 CFR Parts 206 and 
207

Administrative practice and 
procedure, Antidumping, Canada, 
Mexico, Countervailing duty, Imports, 
Trade agreements.

For the reasons set forth in the 
preamble, 19 CFR Parts 206 and 207, 
subpart G are revised to read as set forth 
below.

In te rim  amended ru les

By order of the Commission.
Donna R. Koehnkp 
Secretary

Issued: January 26,1994.

1. Part 206 is revised to read as 
follows:

PART 206—INVESTIGATIONS 
RELATING TO GLOBAL AND 
BILATERAL SAFEGUARD ACTIONS, 
MARKET DISRUPTION, AND REVIEW 
OF RELIEF ACTIONS

Sec.
206.1 Applicability of part.
Subpart A—General
206.2 Identification of type of petition or 

request.
206.3 Institution of investigations; 

publication of notice; availability of 
petition for public inspection.

206.4 Notification of other agencies.
206.5 Public hearing.
206.6 Report to the President.
206.7 Confidential business information.
Subpart B—Investigations Relating to 
Global Safeguard Actions
206.11 Applicability of subpart.
206.12 Definitions applicable to subpart B.
206.13 Who,may file a petition.
206.14 Contents of petition.
206.15 Industry adjustment plan and 

commitments.
206.16 Time for determinations, reporting.
206.17 Public report
Subpart C—Investigations Relating to a 
Surge in Imports From a NAFTA Country
206.21 Applicability of subpart. .
206.22 Definition applicable to subpart C.
206.23 Who may file a request.
206.24 Contents of request.
206.25 Time for reporting.
206.26 Public report
Subpart D—Investigations Relating to 
Bilateral Safeguard Actions
206.31 Applicability of subpart.
206.32 Definitions applicable to subpart D.
206.33 Who may file a petition.
206.34 Contents of petition.
206.35 Time for determinations, reporting.
206.36 Public report.
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Subpart E—Investigations fo r Relief From 
Market Disruption
206.41 Applicability of Subpart.
206.42 Who may file a petition.
206.43 Contents of petition.
206.44 Time for reporting.
206.45 Public report.
Subpart F—Monitoring; Advice as to  Effect 
of Extension, Reduction, Modification, or 
Termination o f Relief Action
206.51 Applicability of Subpart.
206.52 'Monitoring.
206.53 Investigations to advise the 

President as to the probable economic 
effect of extension, reduction, 
modification, or termination of action.

206.54 Investigations to evaluate the 
effectiveness of relief.

Authority: Secs. 201-202 of the Trade Act 
of 1974 (19 U.S.C. 2251-2252): Secs. 302-317 
of the North American Free Trade Agreement 
Implementation Act (107 Stat. 2057, Pub. L. 
103-182, Dec. 8,1993).

§206.1 Applicability of p a rt 
This part 206 applies specifically to 

functions and duties of the Commission 
under sections 201-202, 204, and 406 of 
the Trade Act of 1974, as amended (19
U.S.C. 2251, 2252, 2254, 2436) 
(hereinafter Trade Act), and sections 
301-318 of the North American Free 
Trade Agreement Implementation Act 
(19 U.S.C. 3351 et seq .) (hereinafter 
NAFTA Implementation Act). Subpart A 
of this part sets forth rules generally 
applicable to investigations conducted 
under these provisions; for other rules 
of general application, see part 201 of 
this chapter. Subpart B of this part sets 
forth rules specifically applicable to 
petitions and investigations under 
section 202 of the Trade Act; subpart C 
sets forth rules specifically applicable to 
requests and investigations under 
section 312(c) of the NAFTA 
Implementation Act; subpart D sets 
forth rules specifically applicable to 
petitions and investigations under 
section 302 of the NAFTA 
Implementation Act; and subpart E sets 
forth rules specifically applicable to 
petitions and investigations under 
section 406 of the Trade Act. Subpart F 
of this part sets forth rules applicable to 
functions and duties under section 204 
of the Trade Act.

Subpart A—General

§ 206.2 Identification o f type o f petition or 
request

Each p e titio n  o r request, as the case 
may be, under th is  pa rt 206 sha ll state 
c lea rly  on the firs t page the reo f "T h is  is  
a [p e titio n  o r request) under section 
[202 or 406 o f the Trade A ct o f 1974, o r 
section 302 o r 312(c) o f the N orth  
A m erican Free Trade Agreem ent 
Im plem entation A ct) and subpart [B , C,

D, and/or E] of part 206 of the rules of 
practice and procedure of the United 
States International Trade 
Commission”.

§ 206.3 institution o f investigations; 
publication of notice; availability of petition 
fo r public inspection.

(a) Promptly after the receipt of a 
petition or request under this part 206, 
properly filed, the Commission will 
institute an appropriate investigation 
and will cause a notice thereof to be 
published in the Federal Register.

(b) The notice will identify the 
petitioner or other requestor, the 
imported article that is the subject of the 
investigation and its tariff subheading, 
the nature and timing of the 
determination to be made, the time and 
place of any public hearing, dates ojf 
deadlines for filing briefs, statements, 
and other documents, the place at 
which the petition or request and any 
other documents filed in the course of 
the investigation may be inspected, and 
the name, address, and telephone 
number of the office that may be 
contacted for more information.

(c) The Commission will promptly 
make such petition or request available 
for public inspection (with the 
exception of confidential business 
information).

§ 206.4 Notification o f other agencies.
The Commission will promptly 

transmit copies of petitions or requests 
filed and notification of investigations 
instituted to the Office of the United 
States Trade Representative (hereinafter 
USTR). the Secretary of Commerce, the 
Secretary of Labor, and other Federal 
agencies directly concerned.

§206.5 Public hearings.
(a) Investigations under subpart B. A 

public hearing on the question of injury 
and a second public hearing on remedy 
(if necessary) will be held in connection 
with each investigation instituted under 
subpart B of this part after reasonable 
notice thereof has been caused to be 
published in the Federal Register. A 
hearing on remedy will not be held if  
the Commission has made a negative 
determination on the question of injury.

(b) Investigations under subparts C, D, 
and E. A public hearing on the subject 
of injury and remedy will be held in 
connection with each investigation 
instituted under subparts C, D, and E of 
this part after reasonable notice thereof 
has been caused to be published in the 
Federal Register.

(c) Opportunity to appear and to 
cross-question. All interested parties 
and consumers, including any 
association representing the interests of

consumers, will be afforded an 
opportunity to be present, to present 
evidence, to comment on the adjustment 
plan, if any, submitted in the case of an 
investigation under section 202(b), and 
to be heard at such hearings. All 
interested parties and consumers, 
including any association representing 
the interests of consumers, will be 
afforded an opportunity to cross
question interested parties making 
presentations at the hearing.

§ 206.6 Report to  the President
The Commission will include in its 

report to the President the following:
(a) The determination made and an 

explanation of the basis for the 
determination;

(b) If the determination is affirmative, 
the recommendations for action and an 
explanation of the basis for each 
recommendation;

(c) Any dissenting or separate views 
by members of the Commission 
regarding the determination and any 
recommendations;

(d) In the case of a determination 
made under section 202(b) of the Trade 
Act:

(1) The findings with respect to the 
results of an examination of the factors 
other than imports which may be a 
cause of serious injury or threat thereof 
to the domestic industry;

(2) A copy of the adjustment plan, if 
any, submitted by the petitioner,

(3) Commitments submitted and 
information obtained by the 
Commission regarding steps that firms 
and workers in the domestic industry 
are taking, or plan to take, to facilitate 
positive adjustment to import 
competition;

(4) A description of the short- and 
long-term effects that implementation of 
the action recommended is likely to 
have on the petitioning domestic 
industry, other domestic industries, and 
consumers; and

(5) A description of the short- and 
long-term effects of not taking the 
recommended action on the petitioning 
domestic industry, its workers and 
communities where production 
facilities of such industry are located, 
and other domestic industries.

(e) In the case of a determination 
made under section 302(b) of the 
NAFTA Implementation Act, the 
findings with respect to the results of an 
examination of the factors other than 
imports which may be a cause of serious 
injury or threat thereof to the domestic 
industry.

§ 206.7 Confidential business information.
In the case of an investigation under 

subpart B, C, or D o f this part, the
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Commission will not release 
information which the Commission 
considers to be confidential business 
information within the meaning of 
§ 201.6 of these rules of practice and 
procedure unless the party submitting 
the confidential business information 
had notice, at the time of submission, 
that such information would be released 
by the Commission, or such party 
subsequently consents to the release of 
the information.

Subpart B—investigations Relating to 
Global Safeguard Actions

§  2 0 6 .1 1  A p p lic a b il i ty  o f  s u b p a r t

This subpart B applies specifically to 
investigations under section 202(b) of 
the Trade A ct For other applicable 

"rules, see spbpart A of this part and part 
201 of this chapter.

§  2 0 6 .1 2  D e f in i t io n s  a p p l ic a b le  t o  s u b *  
p a r t B .

For the purposes of this subpart, the 
following terms have the meanings 
hereby assigned to them:

(a) A djustm ent p lan  means a plan to 
/facilitate positive adjustment to import
competition submitted by a petitioner to 
the Commission and USTR either with 
the petition or at any time within 120 
days after the date of filing of the 
petition.

(b) Com m itm ent means commitments 
that a firm in the domestic industry, a 
certified or recognized union or group of 
workers in the domestic industry, a 
local community, a trade association 
representing the domestic industry, or 
any other person or group of persons 
submits to the Commission regarding 
actions such persons and entities intend 
to take to facilitate positive adjustment 
to import competition;

(c) C ritical circum stances mean such 
circumstances as are described in 
section 202(b)(3)(B) of the Trade Act;

(d) P erishable agricu ltural produ ct 
means any agricultural article or citrus 
product, including livestock, which is 
the subject of monitoring pursuant to 
section 202(d) of the Trade Act.

§  2 0 6 .1 3  W h o  m a y  f i le  a  p e t i t io n ,

(a) In gen eral. A petition under this 
subpart B may be filed by an entity, 
including a trade association, firm, 
certified or recognized union, or group 
of workers, that is representative of a 
domestic industry producing an article 
like or directly competitive with a 
foreign article that is allegedly being 
imported into the United States in such 
increased quantities as to be a 
substantial cause of serious injury, or 
the threat thereof, to such domestic 
industry.

(b) R einvestigation  w ithin 1 year. 
Except for good cause determined by the 
Commission to exist, no investigation 
for the purposes of section 202 of the 
Trade Act shall be made with respect to 
the same subject matter as a previous 
investigation under this section unless 1 
year has elapsed since the Commission 
made its report to the President of the 
results of such previous investigation.

(c) P erishable agricu ltu ral product.
An entity of the type described in 
paragraph (a) of this section that 
represents a domestic industry 
producing a perishable agricultural 
product may petition for provisional 
relief with respect to such product only 
i f  such product has been subject to 
monitoring by the Commission for not 
less than 90 days as of the date the 
allegation of injury is included in the 
petition.

§  2 0 6 .1 4  C o n t e n t s  o f  p e t i t io n .

A petition under this subpart B shall 
include specific information in support 
of the claim that an article is being 
imported into the United States in such 
increased quantities as to be a 
substantial cause of serious injury, or 
the threat thereof, to the domestic 
industry producing an article like or 
directly competitive with the imported 
article. Such petition shall state whether 
provisional relief is sought because the 
imported article is a p erish ab le  
agricu ltural produ ct. In addition, such 
petition shall include the following 
information, to the extent that such 
information is publicly available from 
governmental or other sources, or best 
estimates and the basis therefor if  such 
information is not available:

(a) P roduct description . The name and 
description of the imported article 
concerned, specifying the United States 
tariff provision under which such article 
is classified and the current tariff 
treatment thereof, and the name and 
description of the like or directly 
competitive domestic article concerned;

(b) R epresen tativeness. (1) The names 
and addresses of the firms represented 
in the petition and/or the firms 
employing or previously employing the 
workers represented in the petition and 
the locations of their establishments in 
which the domestic article is produced;
(2) the percentage of domestic 
production of the like or directly 
competitive domestic article that such 
represented firms and/or workers 
account for and the basis for claiming 
that such firms and/or workers are 
representative of an industry; and (3) 
the names and locations of all other 
producers of the domestic article known 
to the petitioner;

(c) Im port data. Import data for at 
least each of the most recent 5 full years 
which form the basis of the claim that 
the article concerned is being imported 
in increased quantities, either actual or 
relative to domestic production;

(d) D om estic produ ction  data. Data on 
total U.S. production of the domestic 
article for each full year for which data 
are provided pursuant to paragraph (c) 
of this section;

(e) D ata show ing injury. Quantitative 
data indicating the nature and extent of 
injury to the domestic industry 
concerned:

(1) With respect to serious injury, data 
indicating:

(1) A significant idling of production 
facilities in the industry, including data 
indicating plant closings or the 
underutilization of production capacity;

(ii) The inability of a significant 
number of firms to carry out domestic 
production operations at a reasonable 
level of profit; and

(iii) Significant unemployment or 
underemployment within the industry; 
and/or

(2) With respect to the threat of 
serious injury, data relating to:

(i) A decline in sales or market share, 
a higher and growing inventory 
(whether maintained by domestic 
producers, importers, wholesalers, or 
retailers), and a downward trend in 
production, profits, wages, or 
employment (or increasing 
underemployment);

(ii) The extent to which firms in the 
industry are unable to generate adequate 
capital to finance the modernization of 
their domestic plants and equipment, or 
are unable to maintain existing levels of 
expenditures for research and 
development;

(iii) The extent to which the U.S. 
market is the focal point for the 
diversion of exports of the article 
concerned by reason of restraints on 
exports of such article to, or on imports 
of such article into, third country 
markets; and

(3) Changes in the level of prices, 
production, and productivity.

(f) C ause o f  injury. An enumeration 
and description of the causes believed 
to be resulting in the injury, or threat 
thereof, described under paragraph (e) 
of this section, and a statement 
regarding the extent to which increased 
imports, either actual or relative to 
domestic production, of the imported 
article are believed to be such a cause, 
supported by pertinent data;

(g) R elie f sought an d  pu rp ose th ereof. 
A statement describing the import relief 
sought, including the type, amount, and 
duration, and the specific purposes 
therefor, which may include facilitating
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the orderly transfer of resources to more 
productive pursuits, enhancing 
competitiveness, or other means of 
adjustment to new conditions of 
competition;

(hj E fforts to com pete. A statement on 
the efforts being taken, or planned to be 
taken, or both, by firms and workers in 
the industry to make a positive 
adjustment to import competition.

(i) Im ports from  NAFTA cou n tries; 
Quantitative data indicating the share of 
imports accounted for by imports from 
each NAFTA country (Canada and 
Mexico), and petitioner’s view on the 
extent to which imports from such 
NAFTA country or countries are 
contributing importantly to the serious 
injury, or threat thereof, caused by total 
imports of such article.

(j) C ritical circu m stan ces. An 
allegation that critical circumstances 
exist must be included in the petition or 
made on or before the 90th day after the 
date on which the petition is filed if  the 
Commission is to make a determination 
with regard to such allegation on or 
before die 120th day after the day on 
which the petition is filed; or included 
in the petition after the 90th day and on 
or before the 150th day after such filing 
if  the Commission is to make a 
determination with regard to such 
allegation on or before the date the 
Commission’s report is submitted to the 
President.

§  2 0 6 .1 5  In d u s tr y  a d ju s t m e n t  p la n  a n d  
c o m m it m e n t s .

(a) A djustm ent p lan . A petitioner may 
submit to the Commission, either with 
the petition or at any time within 120 
days after die date of filing of the 
petition, a plan to facilitate positive 
adjustment to import competition.

(b) C om m itm ents. If the Commission 
makes an affirmative injury 
determination, any firm in the domestic 
industry, certified or recognized union 
or group of workers in the domestic 
industry, local community, trade 
association representing the domestic 
industry, or any other person or group 
of persons may, individually, submit to 
the Commission commitments regarding 
actions such persons and entities intend 
to take to facilitate positive adjustment 
to import competition.

§  2 0 6 .1 6  T im e  f o r  d e t e r m in a t io n s ,  
r e p o r t in g .

(a) In g en era i. The Commission will 
make its determination with respect to 
injury within 120 days after the date on 
which the petition is filed, the request 
or resolution is received, or the motion 
is adopted, as the case may be, except 
that if  the Commission determines 
before the 100th day that the

investigation is extraordinarily 
complicated, the Commission will make 
its determination within 150 days. The 
Commission will make its report to the 
President at the earliest practicable 
time, but not later than 180 days after 
the date on which the petition is filed, 
the request or resolution is received, or 
the motion is adopted, as the case may 
be.

(b) P erishable agricu ltu ral produ ct. In 
the case of a request in a petition for 
provisional refielwith respect to a 
perishable agricultural product that has 
been the subject of monitoring by the 
Commission, the Commission will 
report its determination and any finding 
to the President not later than 21 days 
after the date on which the request for 
provisional relief is received.

(c) C ritical circu m stan ces. If 
petitioner alleges the existence of 
critical circumstances in the petition or 
on or before the 90th day after the day 
on which the petition was filed, the 
Commission will report its 
determination regarding such allegation 
and any finding on or before the 120th 
day after such filing date. In the event 
petitioner alleges such circumstances 
after the 90th day and on or before the 
150th day after such filing date, the 
Commission will report its 
determination regarding such allegation 
and any finding on or before the date its 
report is submitted to the President.

§ 2 0 6 . 1 7  P u b l ic  r e p o r t

Upon making a  report to the President 
of the results of an investigation to 
which the subpart B relates, the 
Commission will make such report 
public (with the exception of 
information which the Commission 
determines to be confidential) and cause 
a summary thereof to be published in 
the Federal Register.

Subpart C—Investigations Relating to 
a Surge in Imports From a NAFTA 
Country

§  2 0 6 .2 1  A p p lic a b il i ty  o f  s u b p a r t .

This subpart C applies specifically te 
investigations under section 312(c)-of 
the NAFTA Implementation Act. For 
other applicable rules, see subpart A of 
this part and part 201 of this chapter.

§  2 0 6 .2 2  D e f in it io n  a p p l i c a b l e  to s u b p a r t  C .

For the purposes of this subpart, the 
term surge means a significant increase 
in imports over the trend for a recent 
representative base period.

§  2 0 6 .2 3  W h o  m a y  f i le  a  r e q u e s t

If the President, under section 312(b) 
of the NAFTA Implementation Act, has 
excluded imports from a NAFTA 
country or countries from an action

under chapter 1 of title II of the Trade 
Act of 1974, any entity that is 
representative of an industry for which 
such action is being taken may request 
the Commission to conduct an 
investigation to determine whether a 
surge in such imports undermines the 
effectiveness of the action.

§  2 0 6 .2 4  C o n t e n t s  o f  r e q u e s t

The request for an investigation shall 
include the following information:

fa) The identity of the entity 
submitting the request; a description of 
the relief action the effectiveness of 
which is allegedly being undermined; 
and a description of the imported 
article, identifying the United States 
tariff provision under which it is 
classified, and the name of the country 
or countries from which the surge in 
imports is alleged to be coming;

(b) The information required in
§ 206.14(b) of this subpart concerning 
representativeness of the entity fifing 
the request;

(c) Data concerning imports from the 
NAFTA country or countries that form 
the basis of requestor’s claim that a 
surge in imports has occurred;

(d) Information supporting the claim 
that such surge in imports undermines 
the effectiveness of the relief action.

§ 2 0 6 . 2 5  T im e  f o r  r e p o r t in g .

The Commission will submit the 
findings of its investigation to the 
President no later than 30 days after the 
request is received.

§ 2 0 6 . 2 6  P u b l ic  r e p o r t

Upon making a report to the President 
of the results of an investigation to 
which this subpart C relates, the 
Commission will make such report 
public (with the exception of any 
confidential business information) and 
cause a summary thereof to be 
published in the Federal Register.

Subpart D—Investigations Relating to 
Bilateral Safeguard Actions

§  2 0 6 .3 1  A p p lic a b il i ty  o f  s u b p a r t

This subpart D applies specifically to 
investigations under section 302(b) of 
the NAFTA Implementation Act. For 
other applicable rules, see subpart A of 
this part and part 201 of this chapter.

§  2 0 6 .3 2  D e f in i t io n s  a p p l i c a b l e  t o  s u b p a r t
O.

For the purposes of this subpart, the 
following terms have the meanings 
hereby assigned to them:

(a) C ritical circu m stan ces mean such 
circumstances as are described in 
section 202(b)(3)(B) of the Trade Act;

(b) P erish ab le agricu ltu ral product 
means any agricultural article or citrus
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product, including livestock, which is 
the subject of monitoring pursuant to 
section 202(d) of the Trade Act.

§ 2 0 6 .3 3  W h o  m a y  f i le  a p e t i t io n .

(a) In g en eral. A petition under this 
subpart D  may be filed by an entity, 
including a trade association, firm, 
certified or recognized union, or group 
of workers, that is representative of a 
domestic industry producing an article 
that is like or directly competitive with 
a Canadian or Mexican article that is 
allegedly, as a result of the reduction or 
elimination of a duty provided for under 
the North American Free Trade 
Agreement, being imported into the 
United States in such increased 
quantities (in absolute terms) and under 
such conditions so that imports of the 
article alone constitute a substantial 
cause of serious injury, or (except in the 
case of a Canadian article) a threat of 
serious injury, to such domestic 
industry. ¥

(b) P erish ab le agricu ltural produ ct.
An entity of the type described in 
paragraph (a) of this section that 
represents a domestic industry 
producing a perishable agricultural 
product may petition for provisional 
relief with respect to imports of such 
product from Canada or Mexico only i f  
such product has been subject to 
monitoring by the Commission for not 
less than 90 days as of the date the 
allegation of injury is included in the 
petition.

(c) The President is authorized to 
provide import relief with respect to an 
article from Canada or Mexico during 
the period provided for in section 305(a) 
of the NAFTA Implementation Act; the 
President may provide relief after the 
expiration of this period, but only if  the 
Government of Canada or Mexico, as the 
case may be, consents to such provision 
(see section 305(b) of the NAFTA 
Implementation Act).

§ 2 0 6 .3 4  C o n t e n t s  o f  p e t i t io n .

A petition under this subpart D shall 
include specific information in support 
of the claim that, as a result of the 
reduction or elimination of a duty 
provided for under the North American 
Free Trade Agreement, a Canadian or 
Mexican article, as the case may be, is 
being imported into the United States in 
such increased quantities (in absolute 
terms) and under such conditions so 
that imports of the article, alone, 
constitute a substantial cause of serious 
injury, or (except in the case o f a 
Canadian article) a threat of serious 
injury, to the domestic industry 
producing an article that is like or 
directly competitive with the imported 
article. Such petition shall state whether

provisional relief is sought because the 
imported article is a p erish ab le  
agricu ltural produ ct. In addition, such 
petition shall include the following 
information, to the extent that such 
information is publicly available from 
governmental or other sources, or best 
estimates and the basis therefor if  such 
information is not available:

(a) P roduct description . The name and 
description of the imported article 
concerned, specifying the United States 
tariff provision under which such article 
is classified and the current tariff 
treatment thereof, and the name and 
description of the like or directly 
competitive domestic article concerned;

(b) R epresen tativeness. (1) The names 
and addresses of the firms represented 
in the petition and/or the firms 
employing or previously employing the 
workers represented in the petition and 
the locations of their establishments in 
which the domestic article is produced;
(2) the percentage of domestic 
production of the like or directly 
competitive domestic article that such 
represented firms and/or workers 
account for and the basis for claiming 
that such firms and/or workers are 
representative of an industry; and (3) 
the names and locations of all other 
producers of the domestic article known 
to the petitioner;

(c) Im port data. Import data for at 
least each of the most recent 5 full years 
that form the basis of the claim that the 
Canadian or Mexican article concerned 
is being imported in increased 
quantities in absolute terms;

(d) D om estic produ ction  data. Data on 
total U.S. production of the domestic 
article for each full year for which data 
are provided pursuant to paragraph (c) 
of this section;

(e) D ata show ing injury. Quantitative 
data indicating the nature and extent of 
injury to the domestic industry 
concerned:

(1) With respect to serious injury, data 
indicating:

(1) A significant idling of production 
facilities in the industry, including data 
indicating plant closings or the 
underutilization of production capacity;

(ii) The inability of a significant 
number of firms to carry out domestic 
production operations at a reasonable 
level of profit; and

(iii) Significant unemployment or 
underemployment within die industry; 
and/or

(2) With respect to the threat of 
serious injury, data relating to:

(i) A decline in sales or market share, 
a higher and growing inventory 
(whether maintained by domestic 
producers, importers, wholesalers, or 
retailers), and a downward trend in

production, profits, wages, or 
employment (or increasing 
underemployment);

(ii) The extent to which firms in the 
industry are unable to generate adequate 
capital to finance the modernization of 
their domestic plants and equipment, or 
are unable to maintain existing levels of 
expenditures for research and 
development;

(iii) The extent to which the U.S. 
market is the focal point for the 
diversion of exports of the article 
concerned by reason of restraints on 
exports of such article to, or on imports 
of such article into, third country 
markets; and

(3) Changes in the level of prices, 
production, and productivity.

(f) C ause o f  injury. An enumeration £ 
and description of the causes believed 
to be resulting in the injury, or threat 
thereof, described under paragraph (e) 
of this section, and a statement 
regarding the extent to which increased 
imports of the Canadian or Mexican 
article are believed to be such a cause, 
supported by pertinent data;

(g) R e lie f sought an d  p u rp ose th ereo f. 
A statement describing the import relief 
sought, including the type, amount, and 
duration, and the specific purposes 
therefor, which may include facilitating 
the orderly transfer of resources to more 
productive pursuits, enhancing 
competitiveness, or other means of 
adjustment to new conditions of 
competition;

(h) E fforts to  com pete. A statement on 
the efforts being taken, or planned to be 
taken, or both, by firms and workers in 
the industry to make a positive 
adjustment to import competition.

(i) C ritica l circum stances. An 
allegation that critical circumstances 
exist must be included in the petition or 
made on or before the 90th day after the 
date on which the investigation is 
initiated.

§  2 0 6 .3 5  T im e  f o r  d e te r m in a t io n s ,  
r e p o r t in g .

(a) In gen eral. The Commission will 
make its determination with respect to 
injury within 120 days after the date on 
which the investigation is initiated. The 
Commission will make its report to the 
President no later than 30 days after the 
date on which its determination is 
made.

(b) P erish ab le agricu ltural produ ct. In 
the case of a request in a petition for 
provisional relief with respect to a 
perishable agricultural product that has 
been the subject ofmonitoringby the 
Commission, the Commission will 
report its determination and any finding 
to the President not later than 21 days
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after the date on which the request for 
provisional relief is received.

(c) C ritical circum stances. If 
petitioner alleges the existence of 
critical circumstances in the petition or 
on or before the 90th day after the day 
on which the investigation is initiated, 
the Commission will report its 
determination regarding such allegation 
and any finding on or before the 120th 
day after such initiation date.

§ 2 0 6 . 3 6  P u b l ic  r e p o r t  

Upon making a report to the President 
of the results of an investigation to 
which this subpart D relates, the 
Commission will make such report 
public (with the exception of 
information which the Commission 
determines to be confidential) and cause 
a summary thereof to be published in 
the F e d e r a l  R e g i s t e r .

Subpart E—investigations for Relief 
From Market Disruption

§  2 0 6 .4 1  A p p lic a b il i ty  o f  s u b p a r t  

This subpart E applies specifically to 
investigations under section 406(a) of 
the Trade Act. For other applicable 
rules, see subpart A of this part and part 
201 of this chapter.

§  2 0 6 .4 2  W h o  m a y  f i le  a  p e t i t io n .

A petition under this subpart E may 
be filed by an entity, including a trade 
association, firm, certified or recognized 
union, or group of workers, that is 
representative of a domestic industry 
producing an article with respect to 
which there are imports of a like or 
directly competitive article which is the 
product of a Communist country, which 
imports, allegedly, are increasing 
rapidly, either absolutely or relative to 
domestic production, so as to be a 
significant cause of a material injury, or 
the threat thereof, to such domestic 
industry.

§ 2 0 6 . 4 3  C o n t e n t s  o f  p e t i t io n .

A petition under this subpart E shall 
include specific information in support 
of the claim that imports of an article 
that are the product of a Communist 
country which are like or directly 
competitive with an article produced by 
a domestic industry, are increasing 
rapidly, either absolutely or relative to 
domestic production, so as to be a 
significant cause of material injury, or 
the threat thereof, to such domestic 
industry. In addition, such petition 
shall, to the extent practicable, include 
the following information:

(a) P roduct description . The name and 
description of the imported article 
concerned, specifying the United States 
tariff provision under which such article 
is classified and the current tariff

treatment thereof, and the name and 
description of the like or directly 
competitive domestic article concerned;

(b) R epresen tativen ess. (1) The names 
and addresses of the firms represented^ 
in the petition and/or the firms 
employing or previously employing the 
workers represented in the petition and 
the locations of their establishments in 
which the domestic article is produced;
(2) the percentage of domestic 
production of the like or directly 
competitive domestic article that such 
represented firms and/or workers 
account for and the basis for asserting 
that petitioner is representative of an 
industry; and (3) the names and 
locations of all other producers of the 
domestic article known to the 
petitioner,

(c) Im port data. Import data for at 
least each of the most recent 5 full years 
which form the basis of the claim that 
imports from a Communist country of 
an article like or directly competitive 
with the article produced by the 
domestic industry concerned are 
increasing rapidly, either absolutely or 
relative to domestic production;

(d) D om estic produ ction  data. Data on 
total U.S. production of the domestic 
article for each full year for which data 
are provided pursuant to paragraph (c) 
of this section;

(e) D ata show ing injury. Quantitative 
data indicating the nature and extent of 
injury to the domestic industry 
concerned:

(1) With respect to material injury, 
data indicating:

(1) An idling of production facilities in 
the industry, including data indicating 
plant closings or the underutilization of 
production capacity;

(ii) The inability of a number of firms 
to carry out domestic production 
operations at a reasonable level of profit; 
and

(iii) Unemployment or 
underemployment within the industry; 
and/or

(2) With respect to the threat of 
material injury, data relating to:

(i) A decline in sales or market share, 
a higher and growing inventory 
(whether maintained by domestic 
producers, importers, wholesalers, or 
retailers), and a downward trend in 
production, profits, wages, or 
employment (or increasing 
underemployment);

(ii) The extent to which firms in the 
industry are unable to generate adequate 
capital to finance the modernization of 
their domestic plants and equipment, or 
are unable to maintain existing levels of 
expenditures for research and 
development; and

(iii) The extent to which the U.S. 
market is the focal point for the 
diversion of exports of the article 
concerned by reason of restraints on 
exports of such article to, or on imports 
of such article into, third country 
markets;

(f) C ause o f  injury. An enumeration 
and description of the causes believed 
to be resulting in the material injury, or 
threat thereof, described in paragraph
(e) of this section; information relating 
to the effect of imports of the subject 
merchandise on prices in the United 
States for like or directly competitive 
articles; evidence of disruptive pricing 
practices, or other efforts to unfairly 
manage trade patterns; and a statement 
regarding the extent to which increased 
imports, either actual or relative to 
domestic production, of the imported 
article are believed to be such a cause, 
supported by pertinent data;

(g) R e lie f sought an d  p u rpose thereof. 
A statement describing the import relief 
sought.

§  2 0 6 .4 4  T im e  f o r  r e p o r t in g .

The Commission will make its report 
to the President at the earliest practical 
time, but not later than 3 months after 
the date on which the petition is filed, 
the request or resolution is received, or 
the motion is adopted, as the case may 
be.

§  2 0 6 .4 5  P u b l ic  r e p o r t .

Upon making a report to the President 
of the results of an investigation to 
which this subpart E relates, the 
Commission will make such report 
public (with the exception of 
information which the Commission 
determines to be confidential) and cause 
a summary thereof to be published in 
the Federal Register.

Subpart F—Monitoring; Advice as to 
Effect of Extension, Reduction, 
Modification, or Termination of Relief 
Action

§  2 0 6 .5 1  A p p lic a b il i ty  o f  s u b p a r t .

This subpart F applies specifically to 
investigations under section 204 of the 
Trade Act. For other applicable rules, 
see subpart A of this part and part 201 
of this chapter.

§ 2 0 6 . 5 2  M o n ito r in g .

(a) In gen eral. As long as any import 
relief imposed by the President 
pursuant to section 203 of the Trade Act 
remains in effect, the Commission will 
monitor developments with respect to 
the domestic industry, including the 
progress and specific efforts made by 
workers and firms in the industry to 
make a positive adjustment to import 
competition.



Federal Register / Vol. 59, No. 23 / Thursday, February 3, 1994 / Rules and Regulations 5097

(b) B iannual reports. The Commission 
will submit a report on the results of the 
monitoring to the President and the 
Congress not later than (1) the 2nd 
anniversary of the day on which the 
action under section 203 of the Trade 
Act first took effect, and (2) the last day 
of each 2-year period occurring after 
such first report. In the course of 
preparing each such report, the 
Commission will hold a hearing at 
which interested persons will be given 
a reasonable opportunity to be present, 
to produce evidence, and to be heard.

§ 2 0 6 .5 3  I n v e s t ig a t io n s  t o  a d v i s e  t h e  
P r e s id e n t  a s  t o  t h e  p r o b a b l e  e c o n o m ic  
e f fe c t  o f  e x t e n s i o n ,  r e d u c t io n ,  m o d if ic a t io n , 
o r  te r m in a t io n  o f  a c t i o n .

Upon the request of the President, the 
Commission will conduct an 
investigation for the purpose of 
gathering information in order that it 
might advise the President of its 
judgment as to the probable economic 
effect on the industry concerned of any 
extension, reduction, modification, or 
termination of the action taken under 
section 203 which is under 
consideration.

§ 2 0 6 .5 4  I n v e s t ig a t io n s  t o  e v a lu a t e  t h e  
e f f e c t iv e n e s s  o f  r e l ie f .

(a) Investigation. After any action 
taken under section 203 has terminated, 
the Commission will conduct an 
investigation for the purpose of 
evaluating the effectiveness of the relief 
action in facilitating positive adjustment 
by the domestic industry to import 
competition, consistent with the reasons 
set out by the President in  the report 
submitted to the Congress under section 
203(b).

(b) H earing. In the course of such 
investigation, the Commission will hold 
a hearing at which interested persons 
will be given an opportunity to be 
present, to produce evidence, and to be 
heard.

(c) Tim e fo r  reporting. The 
Commission will submit its report to the 
President and to the Congress by no 
later than the 180th day after the day on 
which the action terminated.

2. Part 207, Subpart G, is revised to 
read as follows:
S u b p a rt  G — Im p le m e n tin g  R e g u l a t i o n s  f o r  
th e N orth  A m e r ic a n  F r e e  T r a d e  A g r e e m e n tSec.
207.90 Scope.
207.91 Definitions.
207.92 Procedures for commencing review 

of final determinations.
207.93 Protection of proprietary 

information during panel and committee 
proceedings.

207.94 Protection of privileged information 
during panel and committee 
proceedings.

P r o c e d u r e s  f o r  Im p o s in g  S a n c t i o n s  f o r  
V io la t io n  o f  P r o v i s i o n s  o f  a P r o t e c t i v e  O r d e r  
I s s u e d  D u r in g  P a n e l  a n d  C o m m it te e  
P r o c e e d i n g s

207.100 Sanctions.
207.101 Reporting of prohibited act and 

commencement of investigation.
207.102 Initiation of proceedings.
207.103 Charging letter.
207.104 Response to charging letter.
207.105 Confidentiality.
207.106 Interim measures.
207.107 Motions.
207.108 Preliminary conference.
207.109 Discovery. ■
207.110 Subpoenas.
207.111 Prehearing conference.
207.112 Hearings.
207.113 th e  record.
207.114 In itia l determination.
207.115 Petition for review.
207.116 Commission review on its own 

motion.
207.117 Review by Commission.
207.118 Role o f the General Counsel in 

advising the Commission.
207.119 Reconsideration.
207.120 Public notice of sanctions. 

Authority: Sec. 777(d) of the Tariff Act of
1930 (19 U.S.C. 1677f (d); secs. 402(g), 405 
of the North American Free Trade Agreement 
Implementation Act (107 Stat. 2057, Pub. L. 
103-182, Dec. 8,1993).

Subpart G—implementing Regulations 
for the North American Free Trade 
Agreement

§ 2 0 7 . 9 0  S c o p e .

This subpart sets forth the procedures 
and regulations for implementation of 
Article 1904 of the North American Free 
Trade Agreement under the Tariff Act of 
1930, as amended by title IV of the 
North American Free Trade Agreement 
Implementation Act (19 U.S.G. 1516a 
and 1677f). These regulations are 
authorized by section 402(g) of the 
North American Free Trade Agreement 
Implementation Act and 19 U.SvC. 1335.

§ 2 0 7 .9 1  D e f in it io n s .

As used in this subpart— 
A dm inistrative Law  Ju d g e  means the 

United States Government employee 
appointed under section 310(f) of title 5 
of the United States Code to conduct 
proceedings under this part in 
accordance with section 554 of title 5 of 
the United States Code;

A greem ent means the North American 
Free Trade Agreement entered into 
among Canada, the United States of 
America and the United Mexican States 
(“Mexico”); or, with respect to 
binational panel proceedings between 
Canada and the United States underway 
as of the date of enactment of the 
Agreement, or any binational panel 
proceedings that may proceed between 
the United States and Canada following 
any withdrawal from the Agreement by

the United States or Canada, the United 
States-Canada Free Trade Agreement 
entered into between the Government of 
Canada and the Government of the 
United States of America, effective as of 
January 1 ,1 9 8 9 *

A rticle 1904 R u les means the Rules of 
Procedure for Article 1904 Binational 
Panel Reviews adopted by the United 
States of America, Canada and Mexico 
pursuant to the Agreement, or where 
applicable under the Agreement, the 
Rules of Procedure for Article 1904 
Binational Panel Reviews adopted by 
the United States of America and 
Canada pursuant to the United States- 
Canada Free Trade Agreement, as 
amended;

C anadian S ecretary  means the 
Secretary of the Canadian section of the 
Secretariat and includes any person 
authorized to act qn the Secretary’s 
behalf;

C harged party  means a person who is 
charged by the Commission with 
committing a prohibited act under 19 
U.S.C. 1677f(f)(3);

C lerica l p erson  means a person such 
as a paralegal, secretary, or law clerk 
who is employed or retained by and 
under the direction and control of an 
authorized applicant;

C om m ission  means the United States 
International Trade Commission;

C om m ission  S ecretary  means the 
Secretary to the Commission;

C om plaint means the complaint 
referred to in the Article 1904 Rules;

C ounsel means persons described in 
the definition of “counsel of record” in 
Rule 3 of the Article 1904 Rules or the 
ECC Rules, and counsel for an interested 
person who plans to file a timely 
complaint or notice of appearance in the 
panel review.

D ate o f  S erv ice means the day a 
document is deposited in the mail or 
delivered in person;

D ays means calendar days, but if  a 
deadline falls on a weekend or United 
States federal holiday, it shall be 
extended to the next working day;

Extraordinary ch a llen g e com m ittee 
means the committee established 
pursuant to Annex 1904.13 of the 
Agreement to review decisions of a 
panel or conduct of a panelist;

ECC R ules means the Rules of 
Procedure for Article 1904 
Extraordinary Challenge Committees 
adopted by the United States of 
America, Canada and Mexico, or where 
applicable, the Rules of Procedure for 
Article 1904 Extraordinary Challenge 
Committees adopted by the United 
States of America and Canada pursuant 
to the United States-Canada Free Trade 
Agreement, as amended;
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F in al determ ination , means “final 
determination” under Article 1911 of 
the Agreement;

F ree T rade A rea Country means the 
“free trade area country” as defined in 
19 U .S.C  1516a(f)(10);

Investigative attorn ey  means an 
attorney designated by the Office of 
Unfair Import Investigations to engage 
in inquiries and proceedings under 19 
CFR 207.100 et seq .

M exican S ecretary  means the 
Secretary of the Mexican section of the 
Secretariat and includes any persons 
authorized to act on the Secretary’s 
behalf;

NAFTA A ct means the North 
American Free Trade Agreement 
Implementation Act, Pub. L. 103-182 
(December 8,1993);

N otice o f  A ppearan ce  means the 
notice of appearance provided for by 
Article 1904 Rules or by the ECC Rules;

P an el review  means review of a final 
determination pursuant to chapter 19 of 
the Agreement, including review by an 
extraordinary challenge committee;

Party  means, for the purposes of 19 
CFR 207.100 through 207.120, either the 
investigative attomey(ies) or the charged 
party(ies);

Person  means, for the purposes of 19 
CFR 207.100 through 207.120, an 
individual, partnership, corporation, 
association, organization, or other 
entity;

P rivileged  in form ation  means all 
information covered by the provisions 
of the second sentence of 19 U.S.C. 
1677f(f)(l)(A);

P rofession al means an accountant, 
economist, engineer, or other non-legal 
specialist who is employed by, or under 
the direction and control, of a counsel;

P roh ibited  act means the violation of 
a protective order, the inducement of a 
violation of a protective order, or the 
knowing receipt of information the 
receipt of which constitutes a violation 
of a protective order;

P roprietary in form ation  means 
confidential business information as 
defined in 19 CFR 201.6(a);

P rotective O rder means an 
administrative protective order issued 
by the Commission;

R elevan t FT  A S ecretary  means the 
Secretary referred to in Article 1908 of 
the Agreement;

S ecretariat means the Secretariat 
established pursuant to Article 2002 of 
the Agreement and includes the 
Secretariat sections located in Canada, 
the United States, and Mexico;

S erv ice a d d r essmeans the facsimile 
number, if any, and address of the 
counsel of record for a person or, where 
a person is not represented by counsel, 
the facsimile number, if  any, and

address set out by a person in a Request 
for Panel Review, Complaint or Notice 
of Appearance as the address at which 
the person may be served or, where a 
Change of Service Address has been 
filed by a person, the facsimile number, 
if any, and address set out as the service 
address in that form;

S erv ice list means the list maintained 
by the Commission Secretary under 19 
CFR 201.11(d) of persons in the 
administrative proceeding leading to the 
final determination under panel review;

U nited S tates S ecretary  means the 
Secretary of the United States section of 
the Secretariat and includes any person 
authorized to act on the Secretary’s 
behalf;

Except as otherwise provided in this 
subpart, the definitions set forth in the 
Article 1904 Rules and the ECC Rules 
are applicable to this subpart and to any 
protective orders issued pursuant to this 
subpart.

§  2 0 7 .9 2  P r o c e d u r e s  f o r  c o m m e n c in g  
r e v ie w  o f  f in a l d e te r m in a t io n s .

(a) N otice o f  Intent to C om m ence 
Ju d ic ia l Review . A Notice of Intent to 
Commence Judicial Review shall 
contain such information, and be in 
such form, manner, and style, including 
service requirements, as prescribed by 
the Department of Commerce in its 
regulations at 19 CFR part 356.

(b) R equ est fo r  P an el Review . A 
Request for Panel Review shall contain 
such information, and be in such form, 
manner, and style, including service 
requirements, as prescribed by the 
Department of Commerce in its 
regulations at 19 CFR part 356.

§  2 0 7 .9 3  P r o t e c t io n  o f  p r o p r ie ta r y  
in fo r m a t io n  d u r in g  p a n e l  a n d  c o m m it te e  
p r o c e e d in g s .

(a) R equ ests fo r  p ro tectiv e orders. A 
request for access to proprietary 
information pursuant to 19 U.S.C. 
1677f(f)(l) shall be made to the 
Secretary of the Commission.

(b) P ersons au thorized  to receiv e  
p roprietary  in form ation  under 
protectiv e order. The following persons 
may be authorized by the Commission 
to receive access to proprietary 
information if  they comply with these 
regulations and such other conditions 
imposed upon them by the Commission:

(1) The members of a binational panel 
or an extraordinary challenge 
committee, any assistant to a member, 
court reporters and translators;

(2) Counsel and professionals, 
provided that the counsel or 
professional does not participate in 
competitive decision-making, as defined 
in US S teel Corp. v. U nited S tates, 730 
F.2d 1465 (Fed. Cir. 1984), for the

person represented or for any person 
that would gain a competitive advantage 
through knowledge of the proprietary 
information sought;

(3) Clerical persons who are employed 
or retained by and under the direçtion 
and control of a person described in 
paragraph (b) (I), (2), (5) or (6) of this 
section who has been issued a 
protective order, if such clerical 
persons:

(1) Are not involved in the 
competitive decision-making, or the 
support functions for the competitive 
decision-making, of a participant to the 
proceeding or of any person that would 
gain a competitive advantage through 
knowledge of the proprietary 
information sought, and

(ii) Have agreed to be bound by the 
terms set forth in the application for 
protective order of the person who 
retains or employs him or her;

(4) The Secretaries of the United 
States, Canadian and Mexican sections 
of the Secretariat and members of their 
staffs;

(5) Any officer or employee of the 
United States Government who the 
United States Trade Representative 
informs the Commission Secretary 
needs access to proprietary information 
to make recommendations regarding the 
convening of extraordinary challenge 
committees; and

(6) Any officer or employee of the 
Government of Canada or the 
Government of Mexico who the 
Canadian Minister of Trade or the 
Mexican Secretary of Commerce and 
Industrial Development, as the case may 
be, informs the Commission Secretary 
needs access to proprietary information 
to make recommendations regarding the 
convening of extraordinary challenge 
committees.

(c) P rocedures fo r  obtain in g access to 
proprietary  in form ation  under 
protectiv e order.—U ) P ersons w ho must 
fi le  an ap p lication  fo r  re lea se  under 
protectiv e order. To be permitted access 
to proprietary information in the 
administrative record of a determination 
under panel review, all persons 
described in paragraphs (b) (1), (2), (4), 
(5) or (6) of this section, unless 
described in paragraph (c)(5)(i) of this 
section, shall file an application for a 
protective order.

(2) C ontents o f  ap p lica tion s fo r  
re lea se  under p rotectiv e order, (i) The 
Commission Secretary shall adopt from 
time to time forms for submitting 
requests for release pursuant to 
protective order that incorporate the 
terms of this rule. The Commission 
Secretary shall supply the United States 
Secretary with copies of the forms for 
persons described in paragraphs (b) (1),
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(4), (5) and (6) of this section. Other 
applicants may obtain the forms at the 
Commission Secretary’s office at 500 E 
Street SW., Washington, DC 20436.

(ii) Such forms shall require the 
applicant to submit a personal sworn 
statement that, in addition to such other 
conditions as the Commission Secretary 
may require, the applicant will:

(A) Not disclose any proprietary 
information obtained under protective 
order and not otherwise available to any 
person other than:

(3) Personnel of the Commission 
involved in the particular panel review 
in which the proprietary information is 
part of the administrative record,

(2) The person from whom the 
information was obtained,

(3) A person who is authorized to 
have access to the same proprietary 
information pursuant to a Commission 
protective order, and

(4) A clerical person retained or 
employed by and under the direction 
and control of a person described in 
paragraph (b) (1), (2), (5), or (6) of this 
section who has been issued a 
protective order, if such clerical person 
has signed and dated an agreement to be 
bound by the terms set forth in the 
application for a protective order of the 
person who retains or employs him or 
her;

(B) Not use any of the proprietary 
information released under protective 
order and not otherwise available for 
purposes other than the particular 
proceedings under Article 1904 of the 
Agreement;

(C) Upon completion of panel review, 
or at such other date as may be 
determined by the Commission 
Secretary, return to the Commission, or 
certify to the Commission Secretary the 
destruction of, all documents released 
under the protective order and all other 
material (such as briefs, notes, or 
charts), containing the proprietary 
information released under the 
protective order, except that those 
described in paragraph (b)(1) of this 
section may return such documents and 
other materials to the United States 
Secretary. The United States Secretary 
may retain a single file copy of each 
document for the official file.

(D) Update information in the 
application for protective order as 
required by the protective order; and

(E) Acknowledge that the person 
becomes subject to the provisions of 19 
U.S.C. 1677f(f) and to this subpart, as 
well as corresponding provisions of 
Canadian and Mexican law on 
disclosure undertakings concerning 
proprietary information.

(3) Tim ing o f  app lication s. An 
application for any person described in

paragraph (b)(1) or (b)(2) of this section 
may be filed after a notice of request for 
panel review has been filed with the 
Secretariat. A person described in 
paragraph (b)(4) of this section shall file 
an application immediately upon 
assuming official responsibilities in the 
United States, Canadian or Mexican 
Secretariat. An application for any 
person described in paragraph (b)(5) or 
(b)(6) of this section may be filed at any 
time after the United States Trade 
Representative, the Canadian Minister 
of Trade, or the Mexican Secretary of 
Commerce and Industrial Development, 
as the case may be, has notified the 
Commission Secretary that such person 
requires access.

(4) Filing an d  serv ice o f  
ap p lication s—(i) A pplication s o f  
person s d escrib ed  in paragraph (b)( 1) o f  
this section . A person described in 
paragraph (b)(1) of this section shall 
submit the completed original of the 
form to the United States Secretary, 
NAFTA Secretariat, room 2061, U.S. 
Department of Commerce, Pennsylvania 
Avenue and 14th Street, NW., 
Washington, DC 20230. The United 
States Secretary, in turn, shall file the 
original plus three (3) copies of the 
application with the Commission 
Secretary.

(ii) A pplication s o f  persoris d escrib ed  
in paragraph  (b)(2) o f  th is section —(A) 
Filing. A person described in paragraph 
(b)(2) of this section shall file the 
completed original of the form and three
(3) copies with the Commission 
Secretary, and four (4) copies with the 
United States Secretary.

(B) S ervice. If an applicant files before 
the deadline for filing notices of 
appearance for the panel review, the 
applicant shall concurrently serve each 
person on the service list with a copy of 
the application. If the applicant files 
after the deadline for filing notices of 
appearance for the panel review, the 
applicant shall serve each participant in 
the panel review in accordance with the 
applicable Article 1904 Rules and ECC 
Rules. Service on a person may be 
effected by delivering a copy to the 
person’s service address; by sending a 
copy to the person’s service address by 
facsimile transmission, expedited 
courier service, expedited mail service; 
or by personal service.

(iii) A pplication s o f  p erson s d escrib ed  
in paragraph  (b)(4) o f  th is section . A  
person described in paragraph (b)(4) of 
this section shall file the original and 
three (3) copies of the protective order 
application with the Commission 
Secretary.

(iv) A pplication s o f  p erson s d escrib ed  
in paragraph  (b)(5) o f  th is section . A 
person described in paragraph (b)(5) of

this section shall file the original and 
three (3) copies with the Commission 
Secretary and four (4) copies with the 
United States Secretary.

(v) A pplication s o f  p erson s d escrib ed  
in paragraph  (b)(6) o f  th is section . A 
person described in paragraph (b)(6) of 
this section shall submit the completed 
original of the protective order 
application to the relevant FT A 
Secretary. The relevant FTA Secretary 
in turn, shall file the original and three
(3) copies with the Commission 
Secretary.

(5) P ersons w ho retain  access to  
proprietary  in form ation  under a  
p rotectiv e ord er issu ed  during the 
adm in istrative proceed in gs, (i) If 
counsel or a professional has been 
granted access in an administrative 
proceeding to proprietary information 
under a protective order that contains a 
provision governing continued access to 
that information during panel review, 
and that counsel or professional retains 
the proprietary information more than 
fifteen (15) days after a First Request for 
Panel Review is filed with the 
Secretariat, that counsel or professional, 
and such clerical persons with access on 
or after that date, become irtimediately 
subject to the terms and conditions of 
Form G maintained by the Commission 
Secretary on that date including 
provisions regarding sanctions for 
violations thereof.

(ii) Any person described in 
paragraph (c)(5)(i) of this section, 
concurrent with the filing of a 
complaint or notice of appearance in the 
panel review on behalf of the 
participant represented by such person, 
shall:

(A) File four (4) copies of the original 
application, of all existing updates to 
that application, and of the protective 
order with the United States Secretary ; 
and

(B) Serve three (3) copies of the 
protective order and of all existing 
updates upon the Commission 
Secretary.

(iii) Any person described in 
paragraph (c)(5)(i) of this section need 
not submit a new application for a 
protective order at the commencement 
of a panel review.

(dj Issu an ce o f  p rotectiv e orders—(1) 
A pplican ts d escrib ed  in paragraphs (b)
(1), (4), (5) an d  (6) o f  th is section . Upon 
approval of an application of persons 
described in paragraphs (b)(1), (4), (5), 
or (6) of this section, the Commission 
Secretary shall issue a protective order 
permitting release of proprietary 
information. Any member of a 
binational panel proceeding initiated 
under the United States-Canada Free 
Trade Agreement to whom the
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Commission Secretary issues a 
protective order must countersign it and 
return one copy of the countersigned 
order to the United States Secretary. 
Any other applicant under paragraph
(b)(1) of this section must file a copy of 
the order with the United States 
Secretary.

(2) A pplican ts d escrib ed  in  paragraph
(b)(2) o f  th is section , (i) The 
Commission shall not rule on an ' : 
application hied by a person described 
in paragraph (b)(2) until ten (10) days 
after the request is filed unless there is 
a compelling need to rule more 
expeditiously. Any person may file an 
objection to the application within 
seven (7) days of the application’s filing 
date, stating the specific reasons why 
the Commission should not grant the 
application. One (1) copy of the 
objection shall be served on the 
applicant and on all persons who were 
served with the application. Any reply 
to an objection will be considered if it 
is filed and served before the 
Commission Secretary renders a 
decision. Service of objections and 
replies shall be made in accordance 
with paragraph (c)(4)(ii)(B) of this 
section.

(ii) D enial o f  ap p lication . The 
Commission’s Secretary may deny an 
application by serving a letter notifying 
the applicant of the decision and the 
reasons therefor within fourteen (14) 
days of the receipt of the application. 
The letter shall advise the applicant of 
the right to appeal to the Commission. 
Any appeal must be made within five
(5) days of the service of the 
Commission Secretary’s letter.

(iii) A p p eal from  d en ia l o f  an  
ap p lica tion . An appeal from a denial of 
a request must be addressed to the 
Chairman, United States International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436. Such appeal 
must be served in accordance with 
paragraph (c)(4)(ii)(B) of this section.
The Commission shall make a final 
decision granting or denying the appeal 
within thirty (30) days from the day on 
which the application was filed with the 
Commission Secretary.

(iv) A pproval o f  th e ap p lication . If the 
Commission Secretary does not deny an 
application pursuant to paragraph
(d)(2)(ii) of this section, the Commission 
shall, by the fifteenth day following the 
receipt o f the application, issue a 
protective order permitting the release 
of proprietary information to the 
applicant.

(v) Filing o f  p rotectiv e orders. If a 
protective order is issued to a person 
described in paragraph (b)(2) of this 
section, the person shall immediately

file one (1) copy of the protective order 
with the United States Secretary.

(e) R etention  o f  p rotectiv e orders. The 
Commission Secretary shall retain, in a 
public file, copies of applications 
granted, including any updates thereto, 
and protective orders issued under this 
section, including protective orders 
filed in accordance with paragraph 
(b)(6)(ii) of this section.

(f) Filin g o f  am endm ents to granted  
app lication s. Any person who has been 
issued a protective order under this 
section shall:

(1) If a person described in paragraph 
(b)(1) of this section, submit any 
amendments to the application for a 
protective order to the United States 
Secretary, who shall file the original and 
three (3) copies with the Commission 
Secretary; '

(2) If a person described in paragraph 
(b)(2) of this section, file the original 
and three (3) copies of any amendments 
to the application with the Commission 
Secretary and four (4) copies with the 
United States Secretary; or

(3) If any other person, file the 
original and three (3) copies of any 
amendments to the application with the 
Commission Secretary.

(g) M odification  o r  revocation  o f  
p rotectiv e orders. (1) Any person may 
file with the Commission Secretary a 
request that a protective order issued 
under this section be modified or 
revoked because of changed conditions 
of fact or law, or on grounds of the 
public interest. The request shall state 
the changes desired and include any 
supporting materials and arguments.
The person filing the request shall serve 
a copy of the request upon the person 
to whom the protective order was 
issued.

(2) Any person may file a response to 
the request within twenty (20) days after 
it is filed, unless the Commission issues 
a notice indicating otherwise. After 
consideration of the request and any 
responses thereto, the Commission shall 
take such action as it deems 
appropriate.

(3) If a request filed under this 
paragraph alleges that a person is 
violating the terms of a protective order, 
the Commission may treat the request as 
a report of violation under § 207.101 of 
this subpart.

(4) The Commission may also modify 
or revoke a protective order on its own 
initiative.

(5) If the Commission revokes, 
amends or modifies a person’s 
protective order, it shall provide to the 
person, the United States Secretary and 
all participants a copy of the Notice of 
Revocation, amendment or 
modification.

§  2 0 7 .9 4  P r o t e c t io n  o f  p r iv i le g e d  
in fo r m a t io n  d u r in g  p a n e l  a n d  c o m m it t e e  
p r o c e e d in g s .

When and if  a  panel or extraordinary 
challenge committee decides that the 
Commission is required, pursuant to the 
United States law, to grant access 
pursuant to protective order to 
information for which the Commission 
has claimed a privilege, any individual 
to whom a panel or extraordinary 
challenge committee has directed the 
Commission release information and 
who is otherwise within the category of 
individuals eligible to receive 
proprietary information pursuant to 19 
CFR 207.93(b), may file an application 
for a protective order with the 
Commission. Upon receipt of such 
application, the Commission Secretary 
shall certify to the Commission that a 
panel or extraordinary challenge 
committee has required the Commission 
to release such information to specified 
persons, pursuant to 19 U.S.C. 
1677f(f)(l). Twenty-four hours following 
such certification, the Commission 
Secretary shall issue a protective order 
releasing such information to any 
authorized applicant subject to terms 
and conditions equivalent to those 
described in 19 CFR 207.93(c)(2).

Procedures for Imposing Sanctions for 
Violation of the Provisions of a  
Protective Order Issued During Panel 
and Committee Proceedings
§ 2 0 7 . 1 0 0  . S a n c t i o n s .

(a) A person, other than a person 
exempted from this regulation by the 
provisions of 19 U.S.C  1677f(f)(4), who 
is determined under this subpart to have 
committed a prohibited act, may be 
subject to one or more of the following 
sanctions:

(1) A civil penalty not to exceed 
$100,000 for each violation, each day of 
a continuing violation constituting a 
separate violation;

(2) Debarment from practice in any 
capacity before the Commission, which 
disbarment may, in appropriate 
circumstances, include such person’s 
partners, associates, employers and 
employees, for a designated time period 
following publication of a determination 
that the protective order has been 
breached;

(3) Denial of further access to 
proprietary or privileged information 
covered by the breached protective 
order or to proprietary information in 
future Commission proceedings;

(4) An official reprimand by the 
Commission;

(5) In the case of an attorney, 
accountant, or other professional, 
referral of the facts underlying the
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prohibited act to the ethics panel or 
other disciplinary body of the 
appropriate professional association or 
licensing authority;

(6) When appropriate, referral of the 
facts underlying the violation to the 
United States Trade Representative or 
his or her designees, or to another 
government agency; and

(7) Any other administrative sanctions 
as the Commission determines to be 
appropriate.

(b) Each partner, associate, employer,
and employee described in paragraph 
(a)(2) of this section is entitled to all the 
administrative rights set forth in this 
subpart. *

(c) For the purposes of this subpart, 
the knowing receipt of information the 
receipt of which constitutes a violation 
of a protective order includes, but is not 
limited to, the reading or unauthorized 
dissemination of the information 
covered by a protective order by a 
person who knows or should reasonably 
believe that he or she is not authorized 
to read or disseminate such information.

2 0 7 .1 0 1  R e p o r t in g  o f  p r o h ib i te d  a c t  a n d  
c o m m e n c e m e n t  o f  in v e s t ig a t io n .

(a) Any person who has information 
indicating that a prohibited act has been 
committed shall immediately report all 
pertinent facts relating thereto to the 
Commission Secretary.

(b) Upon receipt, the Commission 
Secretary shall record the information, 
assign an investigation number, and 
forward all information he or she 
received to the Office of Unfair Import 
Investigations.

(c) As expeditiously as possible, the 
Office of Unfair Import Investigations 
shall conduct an inquiry to determine 
whether there is reasonable cause to 
believe that a person or persons have 
committed a prohibitéd act. At any time, 
the Office of Unfair Import 
Investigations may request that the 
Commission assign an administrative 
law judge to oversee the inquiry.

(d) At the conclusion of the inquiry, 
the Office of Unfair Import 
Investigations shall assess whether the 
available information is sufficient to 
provide reasonable cause to believe that 
a person or persons have committed a 
prohibited act.

2 0 7 .1 0 2  In it ia t io n  o f  p r o c e e d in g s .

(a) Upon completion of the inquiry,
(1) If the Office of Unfair Import 

Investigations concludes that there is 
not reasonable cause to believe that a 
person or persons have committed a 
prohibited act, the Office of Unfair 
Import Investigations shall:

(i) Submit a report to the Commission; 
and

(ii) Unless the Commission directs 
otherwise, die file shall be closed and 
returned to the Commission Secretary.

(2) If the Office of Unfair Import 
Investigations concludes that there is 
reasonable cause to believe that a person 
or persons have committed a prohibited 
act, the Office of Unfair Import 
Investigations shall:

(i) Make a recommendation to the 
Commission regarding whether and to 
what extent it is appropriate to notify 
the person whose proprietary 
information may have been 
compromised; and

(iij Submit a report and 
recommendation to the Commission 
regarding whether to initiate sanctions 
proceedings or to take other appropriate 
action.

(b) The Commission may make any 
appropriate determination regarding the 
initiation of sanctions proceedings, 
including rejecting, approving, or 
approving and amending any 
recommendation made by the Office of 
Unfair Import Investigations.

(c) If the Commission determines that 
it is appropriate to issue a charging 
letter, the Commission shall appoint an 
administrative law judge to oversee the 
proceeding and the Commission 
Secretary shall initiate a proceeding 
under this Subpart by issuing a charging 
letter as set forth in 19 CFR 207.103.

(d) If the Commission determines that 
it is appropriate to initiate proceedings, 
but that the party to be charged is 
beyond the jurisdiction of the 
Commission and within the jurisdiction 
of another Free Trade Area country, or 
that for other reasons an authorized 
agency of another Free Trade Area 
country would be the more appropriate 
forum for initiation of a proceeding, the 
Commission shall take the necessary 
steps for issuance of a letter requesting 
the authorized agency of another Free 
Trade Area country to initiate 
proceedings under applicable law on 
the basis of an alleged prohibited act.

(e) The Commission may make any 
determination regarding notification 
about the alleged prohibited act and the 
relevant underlying facts to the persons 
who submitted the proprietary 
information that allegedly has been 
disclosed. A determination by the 
Commission on this subject does not 
foreclose the administrative law judge 
from redetermining at any time during 
the hearing whether notification to the 
compromised party is appropriate.

(f) If the Commission determines that 
it is not appropriate to issue a charging 
letter or to refer the facts to the 
authorized agency of another Free Trade 
Area country, the file shall be closed 
and returned to the Commission

Secretary, unless the Commission 
directs otherwise.

(g) All aspects of the inquiry shall 
remain confidential, except as deemed 
reasonably necessary to the Office of 
Unfair Import Investigations to gather 
relevant information and to protect the 
interests of the person who submitted 
the proprietary information, or except as 
otherwise ordered by the Commission. 
Except as the Commission may 
otherwise order, the Commission 
Secretary shall maintain all closed 
investigatory files in confidence to the 
extent permitted by law, and shall 
destroy any documentary evidence 
containing allegations of a prohibited 
act for which no proceeding is initiated 
one year after the file is closed.

§ 2 0 7 .1 0 3  C h a r g in g  le t t e r .

(a) C ontents o f  charging letter. Each 
charged party shall be served by the 
Commission with a copy of a charging 
letter and any accompanying motion for 
interim measures, as provided for in 19 
CFR 207.106. The charging letter shall 
include:

(1) Allegations concerning a 
prohibited act;

(2) A citation to § 207.100 of this 
subpart, for a listing of sanctions that 
may be imposed for a prohibited act;

(3) A statement that a proceeding has 
been initiated and that an APA hearing 
will be held before an administrative 
law judge;

(4) A statement that the charged party 
or his or her attorney may request the 
issuance of an appropriate 
administrative protective order to obtain 
access to the information upon which 
the charge is basou;

(5) A statement that the charged party 
has a right to retain an attorney at the 
charged party’s own expense for 
purposes of representation; and

(6) A statement that the charged party 
has the right to request in the response 
described in § 207.104 of this subpart 
that the proceedings remain confidential 
to the extent practicable.

(b) S erv ice o f  charging letter. (1) The 
charging letter shall be served in a 
double envelope. The inner envelope 
shall indicate that it is to be opened 
only by the addressee. Service of a 
charging letter shall be made by one of 
the following methods:

(1) Mailing a copy by registered or 
certified mail addressed to the charged 
party at the party’s last known 
permanent address; or

(ii) Personal service; or
(iii) Any other method acceptable 

under Rule 4 of the Federal Rules of 
Civil Procedure.

(2) Service shall be evidenced by a 
certificate of service signed by the 
person making such service.
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(c) C on fiden tiality  o f  charging letter. 
Prior to entry of an order by the 
administrative law judge under
§ 207.105 of this subpart, the charging 
letter will be confidential and disclosed 
only to necessary Commission staff and 
the charged parties.

(d) A m endm ent o f  charging letter. (1) 
At any time after proceedings have been 
initiated, the investigative attorney may 
move for leave to amend or withdraw 
the charging letter.

(2) If the administrative law judge 
determines that the charging letter 
should be amended to include 
additional parties, the judge shall issue 
a recommended determination to that 
effect. The Commission shall review the 
recommended determination, and issue 
a determination granting or denying the 
motion to amend the charging letter to 
include additional parties.

(3) Upon motion, the administrative 
law judge may grant leave to amend the 
charging letter for good cause shown 
upon such conditions as are necessary 
to avoid prejudicing the public interest 
and the rights of the parties already 
charged.

(4) Any amended charging letter shall 
be served upon all charged parties in the 
form and manner set forth in paragraphs 
(a) and (b) of this section.

§  2 0 7 .1 0 4  R e s p o n s e  t o  c h a r g in g  le t t e r .

(a) Tim e fo r  filin g . A charged party 
shall have twenty (20) days from the 
date of service of the charging letter 
within which to file a written response 
to the allegations made in the. charging 
letter unless otherwise ordered by the 
administrative law judge.

(b) Form  an d  content. Each response 
shall be under oath and signed by the 
charged party or its duly authorized 
officer, attorney, or agent, with the 
name, address, and telephone number of 
the same. Each charged party shall 
respond to each allegation in the 
charging letter, and may set forth a 
concise statement of the facts 
constituting each ground of defense. 
There shall be a specific admission or 
denial of each fact alleged in the 
charging letter, or if  the charged party is 
without knowledge of any such fact, a 
statement to that effect.

(c) R equ est fo r  con fiden tiality . The 
response shall contain a statement as to 
whether the charged party seeks an 
order to maintain the confidentiality of 
all or part of the proceedings to the 
extent practicable, pursuant to § 207.105 
of this subpart.

§  2 0 7 .1 0 5  C o n f id e n t ia l i ty .

(a) P rotection  o f  p roprietary  an d  
priv ileged  in form ation . As the 
administrative law judge deems

reasonably necessary for the preparation 
of the defense of a charged party, the 
attorney for the charged party may be. 
granted access in these proceedings to 
proprietary information or to the 
privileged information, the disclosure of 
which is the subject of the proceedings. 
Any such access shall be under 
protective order consistent with the 
provisions of this subpart.

(b) C on fiden tiality  o f  proceed in gs. 
Upon the request of any charged party 
pursuant to § 207.106 of this subpart, 
the administrative law judge will issue 
an appropriate confidentiality order. 
This order will provide for the 
confidentiality, to the extent practicable 
and permitted by law, of information 
relating to allegations concerning the 
commitment of a prohibited act, 
consistent with public policy 
considerations and the needs of the 
parties in conducting the sanctions 
proceedings. The order will provide that 
all proceedings under this provision 
shall be kept confidential within the 
terms of the order, except to the extent 
that a discussion of such proceedings is 
incorporated into a published final 
decision of the Commission. Any 
confidential information not disclosed 
in such decision will remain protected.

§ 2 0 7 .1 0 6  In te r im  m e a s u r e s .

(a) At any time after proceedings are 
initiated, the administrative law judge, 
upon motion, or on his or her own 
initiative, may issue a recommended 
determination to revoke the allegedly- 
violated protective order, to disclose 
information about the proceedings that 
would otherwise be kept confidential, or 
to take other appropriate interim 
measures.

(b) Before issuing a determination 
recommending interim sanctions, the 
administrative law judge shall afford a 
party against whom such measures are 
proposed the opportunity to oppose 
them. The administrative law judge 
shall ordinarily decide any motion 
under this section no more than twenty 
(20) days after it is filed.

(c) Tne Commission shall review any 
recommended determination regarding 
the imposition of interim measures 
within twenty (20) days from its 
issuance or such other time as it may 
order. The Commission may impose any 
appropriate interim sanctions.

(d) The administrative law judge may 
recommend to the Commission that 
interim measures be modified or 
revoked. The Commission shall rule on 
such recommendation within ten (10) 
days after its issuance or such other 
time as it may order.

(e) The Commission Secretary shall 
immediately notify the Secretariat of

any interim measures that revoke or 
modify an outstanding protective order 
in an ongoing panel review. The 
Commission Secretary shall also 
immediately notify the Secretariat of 
any revocation or modification of an 
interim measure.

§ 2 0 7 .1 0 7  M o t io n s .

(a) P resentation  an d  d isposition . (1) 
After issuance of the charging letter and 
while part of the proceeding is pending 
before the administrative law judge, all 
motions relating to that part of the 
proceeding shall be addressed to the 
administrative law judge.

(2) While part of a proceeding is 
pending before the Commission, all 
motions relating to that part of the 
proceeding shall be addressed to the 
Chairman of the Commission. All 
written motions shall be filed with the 
Commission Secretary and served upon 
all parties.

(b) Content. All written motions shall 
state the particular order, ruling, or 
action desired and the grounds therefor.

(c) R espon ses. Any response to a 
motion shall be filed within ten (10) 
days after service of the motions, or 
within such longer or shorter time as 
may be designated by the administrative 
law judge or the Commission. The 
moving party shall have no right to 
reply, except as permitted by the 
administrative law judge or the 
Commission.

(d) S ervice. All motions, responses, 
replies, briefs, petitions, and other 
documents filed in sanctions ' 
proceedings under this subpart shall be 
served by the party filing the document 
upon each other party. Service shall be 
made upon the attorney for the party 
unless the administrative law judge or 
the Commission orders otherwise.

§  2 0 7 .1 0 8  P r e l im in a r y  c o n f e r e n c e .

As soon as practicable after the 
response to the charging letter is filed, 
the administrative law judge shall direct 
counsel or other representatives for the 
parties to meet with him or her at e 
preliminary conference, unless the 
administrative law judge determines 
that such a conference is not necessary. 
At the conference, the administrative 
law judge shall consider the issuance of 
Such orders as the administrative law 
judge deems necessary for the conduct 
of the proceedings. Such orders may 
include, as appropriate under these 
regulations, the establishment of a 
discovery schedule or the issuance of an 
order, if requested, to provide for 
maintaining the confidentiality of the 
proceedings pursuant to § 207.105(b) of 
this subpart.
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§ 2 0 7 .1 0 9  D is c o v e r y .

(a) D iscovery m ethods. All parties 
may obtain discovery under such terms 
and limitations as the administrative 
law judge may order. Discovery may be 
by one or more of the following 
methods:

(1) Depositions upon oral examination 
or written questions;

(2) Written interrogatories;
(3) Production of documents or things 

for inspection and other purposes; and
(4) Requests fen* admissions.
(b) Sanctions. If a party or an officer 

or agent of a party fails to comply with 
a discovery order, the administrative 
law judge may take such action as he 
deems reasonable and appropriate, 
including the issuance of evidentiary 
sanctions or deeming the respondent to 
be in default.

(c) D epositions o f  nonparty o fficers o r  
em ployees o f  th e  U nited S tates o r  
another F ree T rade A rea country  
governm ent.—(1) D epositions o f  
Com m ission o fficers  or em ployees. A 
party desiring to take the deposition of 
an officer or employee of the 
Commission (other than a member of 
the Office of Unfair Import 
Investigations or of the Office of the 
Administrative Law Judges), or to obtain 
nonprivileged documents or other 
physical exhibits in the custody, 
control, and possession of such officer 
or employee, shall file a written motion 
requesting the administrative law judge 
to recommend that the Commission 
direct that officer or employee to testify 
or produce the requested materials.

(2) D epositions o f  o fficers or  
em ployees o f  o th er  U nited States 
agencies, o r  o f  th e governm ent o f  
another F ree T rade A rea country. A 
party desiring to take the deposition of 
an officer or employee of another 
agency, or of the government of another 
Free Trade Area country, or to obtain 
nonprivileged documents or other 
physical exhibits in the custody, 
control, and possession of such officer 
or employee, shall file a written motion 
requesting the administrative law judge 
to recommend that the Commission seek 
the testimony or production of 
requested material from the officer or 
employee.

§ 2 0 7 .1 1 0  S u b p o e n a s .

(a) A pplication  fo r  issu an ce o f  a  
subpoena. Except as provided in 
§ 207.109(c) of this subpart, an 
application for issuance of a subpoena 
requiring a person to appear and depose 
or testify at the taking of a deposition or 
at a hearing shall be made to the 
administrative law judge. The 
application shall be made in writing, 
and shall specify the material to be

produced as precisely as possible, 
showing the relevancy of the material 
and the reasonableness of the scope of 
the subpoena. The application shall be 
ruled upon by the administrative law 
judge.

(b) E n forcem en t o f  a  su bpoen a. A 
motion for enforcement of a subpoena 
shall be made to the administrative law 
judge. Upon consideration of the motion 
and any response thereto, the 
administrative law judge shall 
recommend to the Commission in favor 
of or against enforcement. The 
administrative law judge’s 
recommendation shall provide the basis 
therefor, and shall address each of the 
criteria necessary for enforcement of an 
administrative subpoena. After 
consideration of the administrative law 
judge’s recommendation, the 
Commission shall determine whether 
initiation of enforcement proceedings is 
appropriate.

(c) A pplication  fo r  su bpoen a  
groun ded upon  th e  Freedom  o f  
In form ation  A ct. No application for a 
subpoena for production of documents 
grounded upon the Freedom of 
Information Act (5 U.S.C. 552) shall be 
entertained by the administrative law 
judge or the Commission.

§  2 0 7 .1 1 1  P r e h e a r in g  c o n f e r e n c e .

The administrative law judge may 
direct the attorney or other 
representatives for the parties to meet 
with him or her to consider any or all 
of the following:

(a) Simplification and clarification of 
the issues;

(b) Scope of the hearing;
(c) Stipulations and admissions of 

either fact or the content and 
authenticity of documents;

(d) Disclosure of the names of 
witnesses and the exchange of 
documents or other physical evidence 
that will be introduced in the course of 
the hearing; and

(e) Such other matters as may aid in 
the orderly and expeditious disposition 
of the proceedings.

§  2 0 7 .1 1 2  H e a r in g s .

(a) P urpose o f  an d  schedu lin g  o f  
hearin gs. An opportunity for a hearing 
before an administrative law judge shall 
be provided for each action initiated 
under § 207.102 of this subpart. The 
purpose of such hearing shall be to 
receive evidence and hear argument in 
order to determine whether a charged 
party has committed a prohibited act 
and if so, what sanctions are 
appropriate. Hearings shall proceed 
with all reasonable expedition, and, 
insofar as practicable, shall be held at 
one place, continuing until completed,

unless otherwise ordered by the 
administrative law judge.

(b) Jo in d er o r  con solidation . The 
administrative law judge may order 
such joinder or consolidation of 
proceedings initiated under § 207.102 of 
this subpart at the administrative law 
judge’s discretion.

(c) C om plian ce w ith A dm inistrative 
P rocedu re A ct. The administrative law 
judge shall conduct a hearing that 
complies with the requirements of 
section 554 of title 5 of the United States 
Code.

§ 2 0 7 .1 1 3  T h e  r e c o r d .

(a) D efinition  o f  th e record . The 
record shall consist of—

(1) The charging letter and response, 
motions and responses, and other 
documents and exhibits properly filed 
with the Commission Secretary;

(2) All orders, notices, and the 
recommended or initial determinations 
of the administrative law judge;

(3) Orders, notices, and any final 
determination of the Commission;

(4) Hearing transcripts, and evidence 
admitted at die hearing; and

(5) Any other items certified into the 
record by the administrative law judge.

(b) C ertification  o f  th e record . The 
record shall be certified to the 
Commission by the administrative law 
judge upon his or her filing of the initial 
determination.

§  2 0 7 .1 1 4  In it ia l  d e te r m in a t io n .

(a) T im e fo r  filin g  o f  in itial 
determ ination . (1) Except as may 
otherwise be ordered by the 
Commission, within ninety (90) days of 
the date of issuance of the charging 
letter, the administrative law judge shall 
certify the record to the Commission 
and shall file with the Commission an 
initial determination as to whether each 
charged party has committed a 
prohibited act, and as to appropriate 
sanctions.

(2) The administrative law judge may 
request the Commission to extend the 
time period for issuance of the initial 
determination for good cause shown.

(b) C ontents o f  th e  in itial 
determ ination . The initial determination 
shall include the following:

(1) An opinion making all necessary 
findings of fact and conclusions of law 
and the reasons therefor, and

(2) A statement that the initial 
determination shall become the 
determination of the Commission unless 
a party files a petition for review of the 
determination pursuant to § 207.115 or 
the Commission pursuant to § 207.116 
of this subpart, orders on its own 
motion a review of the initial 
determination or certain issues therein.
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(c) Burden o f  p roo f. A finding that a 
charged party committed a prohibited 
act shall be supported by clear and 
convincing evidence.

(d) E ffect o f  in itia l determ ination . The 
initial determination shall become the 
determination of the Commission forty- 
five (45) days after the date of service of 
the initial determination, unless the 
Commission within such time orders 
review of the initial determination or 
certain issues therein pursuant to
§ 207.115 or 207.116 of this subpart or 
by order shall have changed the 
effective date of the initial 
determination. In the event an initial 
determination becomes the 
determination of the Commission, the 
parties shall be notified thereof by the 
Commission Secretary.

§  2 0 7 .1 1 5  P e t i t io n  f o r  r e v ie w .

(a) T he petition  an d  respon ses. (1)
Any party may request a review by the 
Commission of the initial determination 
by filing with the Commission Secretary 
a petition for review, except that a party 
who has defaulted may not petition for 
review of any issue regarding which the 
party is in default.

(2) Any person who wishes to obtain 
judicial review pursuant to 19 U.S.C. 
1677f(f)(5) must first seek review b y  the 
Commission in accordance with the 
procedures set forth in this regulation 
governing petitions for review.

(3) Any petition for review must be 
filed within fourteen (14) days after 
service of the initial determination on 
the charged party. The petition shall:

(i) Identify the party seeking review;
(ii) Specify the issues upon which 

review is sought, including a statement 
as to whether review is sought of the 
initial determination regarding the 
commitment of a prohibited act, or of 
the initial determination regarding 
sanctions;

(iii) Set forth a concise statement of 
the relevant law or material facts 
necessary for consideration of the stated 
issues; and

(iv) Present a concise argument setting 
forth the reasons why review is 
necessary or appropriate.

(4) Any issue not raised in the 
petition for review filed under this 
section will be deemed to have been 
abandoned and may be disregarded by 
the Commission.

(5) Any party may file a response to 
the petition within seven (7) days after 
service of the petition, except that a 
party who has defaulted may not file a 
response to any issue regarding which 
the party is in default.

(b) Grant or d en ia l o f  review . (1) The 
Commission shall decide whether to 
grant a petition for review, in whole or

in part, within forty-five (45) days of the 
service of the initial determination on 
the parties, or by such other time as the 
Commission may order.

(2) The Commission shall base its 
decision whether to grant a petition for 
review upon the petition and response 
thereto, without oral argument or 
further written submissions, unless the 
Commission shall order otherwise.

(3) The Commission shall grant a 
petition for review of an initial 
determination or certain issues therein 
when at least one of the participating 
Commissioners votes for ordering 
review. In its notice, the Commission 
shall establish the scope of the review 
and the issues that will be considered 
and make provisions for the filing of 
briefs and oral argument if deemed 
appropriate by the Commission. The 
notice that the Commission has granted 
the petition shall be served by the 
Commission Secretary on all parties.

§  2 0 7 .1 1 6  C o m m is s io n  r e v ie w  o n  i t s  o w n  
m o t io n .

Within forty-five (45) days of the date 
of service of the initial determination, 
the Commission on its own initiative 
shall order review of an initial 
determination or certain issues therein 
upon request of any Commissioner.

§  2 0 7 .1 1 7  R e v ie w  b y  C o m m is s io n .

On review, the parties may not 
present argument on any issue that is 
not set forth in the notice of review; and 
the Commission may affirm, reverse, 
modify» set aside or remand for further 
proceedings, in whole or in part, the 
initial determination of the 
administrative law judge. The 
Commission may make any findings or 
conclusions that in its judgment are 
proper based on the record in the 
proceeding.

§ 2 0 7 . 1 1 8  R o le  o f  t h e  G e n e r a l  C o u n s e l  in  
a d v is in g  t h e  C o m m is s io n .

The Assistant General Counsel for 
Section 337 Investigations shall serve as 
Acting General Counsel for the purpose 
of advising the Commission on 
proceedings brought under this subpart 
if  the prohibited act described in the 
charging letter involves a protective 
order issued in connection with a panel 
review that was pending when the letter 
was issued, and the General Counsel 
participated in the panel review. No 
other Commission attorney shall advise 
the Commission on proceedings under 
this Subpart concerning a protective 
order issued during a panel review in 
which the attorney participated.

§  2 0 7 .1 1 9  R e c o n s i d e r a t i o n .

(a) M otion fo r  recon sid eration . Within 
fourteen (14) days after service of a

Commission determination, any party 
may file with the Commission a motion 
for reconsideration, setting forth the 
relief desired and the grounds in 
support thereof. Any motion filed under 
this section must be confined to new 
questions raised by the determination or 
action ordered to be taken thereunder 
and upon which the moving party had 
no opportunity to submit arguments.

(b) D isposition  o f  m otion  fo r  
recon sideration . The Commission shall 
grant or deny the motion for 
reconsideration. No response to a 
motion for reconsideration will be 
received unless requested by the 
Commission, but a motion for 
reconsideration will not be granted in 
the absence of such a request. If the 
motion to reconsider is granted, the 
Commission may affirm, set aside, or 
modify its determination, including any 
action ordered by it to be taken 
thereunder. When appropriate, the 
Commission may order the 
administrative law judge to take 
additional evidence.

§  2 0 7 .1 2 0  P u b l ic  n o t i c e  o f  s a n c t i o n s .

If the final Commission decision is 
that there has been a prohibited act, and 
that public sanctions are to be imposed, 
notice of the decision will be published 
in the Federal Register and forwarded 
to the Secretariat. Such publication will 
occur no sooner than fourteen (14) days 
after issuancé of a final decision or after 
any motion for reconsideration has been 
denied. The Commission Secretary shall 
also serve notice of the Commission 
decision upon such departments and 
agencies of the United States, Canadian 
and Mexican governments as the 
Commission deems appropriate.
[FR Doc. 94-2341 Filed 2-2-94; 8:45 am] 
BILLING CODE 7020-02-P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form 
New Animal Drugs; Neomycin, 
Penicillin, Polymyxin, Hydrocortisone 
Topical Suspension

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
codification of a previously approved 
new animal drug application (NADA)
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held by Upjohn Co. The NADA provides 
for the safe use of Forte-Topical® 
Suspension (neomycin, penicillin, 
polymyxin, hydrocortisone suspension) 
as a topical antibacterial and anti
inflammatory agent in dogs.
EFFECTIVE DATE: February 3 ,1994 .
FOR FURTHER INFORMATION CONTACT: 
Dianne T. McRae, Center for Veterinary 
Medicine (HFV-102), Food and Drug 
Administration, 7500 Standish PL, 
Rockville, MD 20855, 301-594-1623. 
SUPPLEMENTARY INFORMATION: Upjohn 
Co., Kalamazoo, MI 49001, is sponsor of 
NADA 65-119  which provides for the 
safe use of Forte-Topical® Suspension. 
Each milliliter contains 25 milligrams 
(mg) of neomycin sulfate, 10,000 
international units (IU’s) of penicillin G 
procaine, 5,000 IU’s of polymyxin B 
sulfate, 2 mg of hydrocortisone acetate, 
and 1.25 mg of hydrocortisone sodium 
succinate for the topical treatment of 
dogs for summer eczema, atopic 
dermatitis, interdigital eczema, and 
otitis externa caused by bacteria 
susceptible to neomycin, penicillin, and 
polymyxin B. The product was 
originally approved on September 15, 
1959. Accordingly, the regulations in 21 
CFR 524.1484h are amended to reflect 
approval of the NADA.

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.1 l(e)(2)(i) for 
NADA’s approved prior to July 1 ,1975 , 
a summary of safety and effectiveness 
data and information submitted to 
support approval of this application is 
not required.

FDA has determined under 21 CFR 
25.24(d)(l)(i) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

List of Subjects in 21 CFR Part 524
Animal drugs.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS

1. The authority citation for 21 CFR 
part 524 continues to read as follows:

Authority: Sec. 512 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. New § 524.1484h is added to read 
as follows:

§  5 2 4 .1 4 8 4 h  N e o m y c in , p e n ic i l l in ,  
p o ly m y x in , h y d r o c o r t i s o n e  s u s p e n s i o n .

(a) S pecification s . Each milliliter of 
suspension contains 25 milligrams of 
neomycin sulfate equivalent to 17.5 
milligrams of neomycin, 10,000 
international units of penicillin G 
procaine, 5,000 international units of 
polymyxin B sulfate, 2 milligrams of 
hydrocortisone acetate, and 1.25 
milligrams of hydrocortisone sodium 
succinate.

(b) Sponsor. See 000009 in 
§ 510.600(c) of this chapter.

(c) S p ecia l con sideration s. The 
labeling shall state: This medication 
contains penicillin. Allergic reactions in 
humans are known to occur from topical 
exposure to penicillin.

(d) C onditions o f  use—dogs—f l )  
A m ount. Rub a small amount into the 
involved area 1 to 3 times a day. After 
definite improvement, it may be applied 
once a day or every other day.

(2) In d ication s fo r  use. Treatment of 
summer eczema, atopic dermatitis, 
interdigital eczema, and otitis externa 
caused by bacteria susceptible to 
neomycin, penicillin, and polymyxin B.

(3) L im itations. For use in dogs only. 
Shake drug thoroughly and clean lesion 
before using. If redness, irritation, or 
swelling persists or increases, 
discontinue use and reevaluate 
diagnosis. Federal law restricts this drug 
to use by or oh the order of a licensed 
veterinarian.

Dated: January 27,1994.
Robert C. Livingston,
Director, O ffice o f New A nim al Drug 
Evaluation, Center fo r  Veterinary M edicine. 
[FR Doc. 94-2400 Filed 2-2-94; 8:45 am] 
BILLING CODE 41«<M)1-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 550

Libyan Sanctions Regulations;
Blocking of Offshore Foreign Currency 
Deposits.
AGENCY: Office of Foreign Assets 
Control, Treasury.
ACTION: F in a l ru le ; am endm ents.

SUMMARY: Consistent with action by the 
United Nations Security Council calling 
upon member states to block certain 
financial assets of the Government of 
Libya, and in order further to tighten the 
U.S. blocking of Libyan governmental 
assets, the Office Foreign Assets Control 
is amending the Libyan Sanctions 
Regulations to revoke a general license 
that unblocked Libyan government

deposits in currencies other than U.S. 
dollars held abroad by U.S. persons. 
EFFECTIVE DATE: January 31 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Dennis P. Wood, Chief of Compliance 
(tel.: 202/622-2490), or William B. 
Hoffman, Chief Counsel (tel.: 202/622— 
2410), Office of Foreign Assets Control, 
Department of the Treasury,
Washington, D.C. 20220.
SUPPLEMENTARY INFORMATION:

Electronic Availability
This document is available as an 

electronic file on T he F ed era l B ulletin  
B oard  the day of publication in the 
Federal Register. By modem dial 202/ 
512-1387 or call 202/512-1530 for disks 
or paper copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII.

Background
The Office of Foreign Assets Control 

(“FAC”) is amending the Libyan 
Sanctions Regulations, 31 CFR part 550 
(the “LSR”), to revoke § 550.516, which 
unblocked, by general license, deposits 
in currencies other than U.S. dollars 
held by U.S. persons abroad, if 
otherwise blocked under the LSR. FAC’s 
amendment is consistent with action by 
the United Nations Security Council in 
Resolution 883 of November 11 ,1993 . 
The Security Council determined in that 
resolution that the continued failure of 
the Government of Libya (“GOL”) to 
demonstrate by concrete actions its 
renunciation of terrorism, and in 
particular the GOL’S continued failure 
to respond fully and effectively to the 
requests and decisions of the Security 
Council in Resolutions 731 and 748, 
concerning the bombing of the Pan Am 
103 and UTA 772 flights, constituted a 
threat to international peace and 
security. Accordingly, Resolution 883 
called upon member states, in ter a lia , to 
freeze certain GOL financial assets in 
their territories, and to ensure that their 
nationals did not make such funds or 
any other funds or financial resources 
available to the GOL or any entity 
owned or controlled by the GOL. In 
light of this resolution, FAC is revoking 
§ 550.516 to eliminate an exception that 
had existed to the comprehensive 
blocking of GOL property required by 
Executive Order 12544 of January 8,
1986 (3 CFR, 1986 Comp., p. 183) and 
by the LSR.

Because the LSR involve a foreign 
affairs function, Executive Order 12866 
and the provisions of the Administrative 
Procedure Act, 5 U.S.C. 553, requiring 
notice of proposed rulemaking, 
opportunity for public participation, 
and delay in effective date, are 
inapplicable. Because no notice of
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proposed rulemaking is required for this 
rule, the Regulatory Flexibility Act, 5 
U.S.C. 601-612 , does not apply.

List of Subjects in 31 CFR Part 550
Administrative practice and 

procedure, Banks, Banking, Blocking of 
assets, Exports, Foreign investment, 
Foreign trade, Government of Libya, 
Imports, Libya, Loans, Penalties, 
Reporting and recordkeeping 
requirements, Securities, Services, 
Specially designated nationals, Travel 
restrictions.

For the reasons set forth in the 
preamble, 31 CFR part 550 is amended 
as follows:

PART 550—LIBYAN SANCTIONS 
REGULATIONS

1. The authority citation for part 550 
continues to read as follows:

A uthority: 50 U.S.C. 1701-1706; 50 U.S.C. 
1601-1651; 22 U.S.C 287c; 49 U.S.C. App. 
1514; 22 U.S.C 2349aa-8 and 2349aa-9; 3 
U.S.C. 301; E.O. 12543, 3 CFR, 1986 Comp., 
p. 181; E.O. 12544, 3 CFR, 1986 Comp., p.
183; E.O. 12801, 3 CFR, 1992 Comp. p. 294.

Subpart E— Licenses, Authorizations, 
and Statements of Licensing Policy

§ 5 5 0 . 5 1 6  [R e m o v e d ]

2. Section 550.516 is revoked and 
removed.

Dated: January 7,1994.
R. Richard Newcomb,
Director, O ffice o f  Foreign A ssets Control, 

Approved: January 10,1994.
John P. Simpson,
Deputy A ssistant Secretary (Regulatory, T ariff 
and Trade Enforcem ent).
[FR Doc. 94-2476 Filed 1-31-94; 3:29 pm]
BILLING CODE 4810-25-F

DEPARTMENT OF VETERANS 
AFFAIRS

38 CFR Part 3 

RIN 2900-AG69

Disease Associated With Exposure to 
Certain Herbicide Agents

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule.

SUMMARY: The Department of Veterans 
Affairs (VA) has amended its 
adjudication regulations concerning 
presumptive service connection for 
certain diseases even though there is no 
record of the disease during service.
This amendment is necessary to 
implement a decision of the Secretary of 
Veterans Affairs under the authority 
granted by the Agent Orange Act of 1991

that there is an association between 
exposure to herbicides used in the 
Republic of Vietnam during the Vietnam 
era and the subsequent developmenfof 
Hodgkin’s disease and porphyria 
cutanea tarda (PCT). The intended effect 
of this amendment is to establish 
presumptive service connection for 
those conditions based on herbicide 
exposure.

EFFECTIVE DATE: This amendment is 
effective February 3 ,1994, as provided 
by Public Law 102-4.

FOR FURTHER INFORMATION CONTACT: John 
Bisset, Jr,, Consultant, Regulations Staff, 
Compensation and Pension Service, 
Veterans Benefits Administration, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-3005.

SUPPLEMENTARY INFORMATION: VA 
published a proposal to amend 38 CFR 
3.307(a), 3.309(e), and 3.311a to 
establish presumptive service 
connection for Hodgkin’s disease and 
PCT based on exposure to herbicides in 
the Federal Register of September 28, 
1993 (58 FR 50528-30). Interested 
persons were invited to submit written 
comments, suggestions or objections 
concerning the proposal on or before 
October 28 ,1993 . Since no comments 
were received, the proposed 
amendments are adopted without 
change.

The Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
The reason for this certification is that 
this amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b), 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604.

The Catalog of Federal Domestic 
Assistance program numbers are 64.109 and 
64.110.

List o f Subjects in 38 CFR Part 3

Administrative practice and 
procedure, Claims, Handicapped,
Health care, Pensions, Veterans.

Approved: January 4,1994.
Jesse Brown,
Secretary o f  Veterans Affairs.

For the reasons set out in the 
preamble, 38 CFR part 3 is amended as 
set forth below:

P A R T  3 — A D J U D I C A T I O N

S u b p a r t  A — P e n s i o n ,  C o m p e n s a t i o n ,  
a n d  D e p e n d e n c y  a n d  I n d e m n i t y  
C o m p e n s a t i o n

The authority citation for part 3, 
subpart A, continues to read as follows:

Authority: 38 U.S.C. 501(a), unless 
otherwise noted.

2. In § 3.307, the heading and 
paragraph (a)(6) are revised to read as 
follows:

§  3 .3 0 7  P r e s u m p t iv e  s e r v ic e  c o n n e c t io n  
f o r  c h r o n i c ,  t r o p ic a l  o r  p r is o n e r -o f -w a r  
r e la te d  d i s e a s e ,  o r  d i s e a s e  a s s o c i a t e d  w ith 
e x p o s u r e  t o  c e r t a in  h e r b ic id e  a g e n t s ;  
w a r t im e  a n d  s e r v i c e  o n  o r  a f t e r  J a n u a r y  1, 
1 9 4 7 .

(а) *  *  *
(б) D iseases associa ted  with exposure 

to certain  h erb ic id e agents, (i) For the 
purposes of this section, the term 
“herbicide agent” means a chemical in 
an herbicide used in support of the 
United States and allied military 
operations in the Republic of Vietnam 
during the Vietnam era, specifically: 
2,4—D; 2,4,5—T and its contaminant 
TCDD; cacodylic acid; and picloram.

(ii) The diseases listed at § 3.309(e) 
shall have become manifest to a degree 
of 10 percent or more at any time after 
service, except that chloracne or other 
acneform disease consistent with 
chloracne and porphyria cutanea tarda 
shall have become manifest to a degree 
of 10 percent or more within a year after 
the last date on which the veteran was 
exposed to an herbicide agent during 
active military, naval, or air service.

(iii) A veteran who, during active 
military, naval, or air service, served in 
the Republic of Vietnam during the 
Vietnam era and has a disease listed at 
§ 3.309(e) shall be presumed to have 
been exposed during such service to an 
herbicide agent, unless there is 
affirmative evidence to establish that the 
veteran was not exposed to any such 
agent during that service. The last date 
on which such a veteran shall be 
presumed to have been exposed to an 
herbicide agent shall be the last date on 
which he or she served in the Republic 
of Vietnam during the Vietnam era. 
“Service in the Republic of Vietnam” 
includes service in the waters offshore 
and service in other locations if the 
conditions of service involved duty or 
visitation in the Republic of Vietnam. 
* * * * *

§  3 .3 0 7  [A m e n d e d ]

3. In § 3.307(a), the first sentence of 
the introductory text, remove the words 
“a disease associated with service in the 
Republic of Vietnam” and insert, in
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their place, the words “a disease 
associated with exposure to certain 
herbicide agents”.

4. In § 3.309, paragraph (e) is revised 
to read as follows:

§  3 .3 0 9  D i s e a s e  s u b je c t  t o  p r e s u m p t iv e  
s e r v ic e  c o n n e c t i o n .
*  *  *  9  Hr

(e) D isease associa ted  with exposu re 
to certain  h erb ic id e agents. If a veteran 
was exposed to an herbicide agent 
during active military, naval, or air 
service, the following diseases shall be 
service-connected if  the requirements of 
§ 3.307(a)(6) are met even though there 
is no record of such disease during 
service, provided further that the 
rebuttable presumption provisions of 
§ 3.307(d) are also satisfied.
Chloracne or other acneform disease 

consistent with chloracne 
Hodgkin’s disease 
Non-Hodgkin’s lymphoma 
Porphyria cutanea tarda 
Soft-tissue sarcoma (other than osteosarcoma, 

chondrosarcoma, Kaposi’s sarcoma, or 
mesothelioma)
Note: The term “soft-tissue sarcoma” 

includes the following:
Adult fibrosarcoma 
Dermatofibrosarcoma protuberans 
Malignant fibrous histiocytoma 
Liposarcoma 
Leiomyosarcoma
Epithelioid leiomyosarcoma (malignant 

leiomyoblastoma)
Rhabdomyosarcoma 
Ectomesenchymoma 
Angiosarcoma (hemangiosarcoma and 

lymphangiosarcoma)
Proliferating (systemic) 

angioendotheliomatosis 
Malignant glomus tumor 
Malignant hemangiopericytoma 
Synovial sarcoma (malignant synovioma) 
Malignant giant cell tumor of tendon sheath 
Malignant schwannoma, including malignant 

schwannoma with rhabdomyoblastic 
differentiation (malignant Triton tumor), 
glandular and epithelioid malignant 
schwannomas 

Malignant mesenchymoma 
Malignant granular cell tumor 
Alveolar soft part sarcoma 
Epithelioid sarcoma 
Clear cell sarcoma of tendons and 

aponeuroses
Extraskeletal Ewing’s sarcoma 
Congenital and infantile fibrosarcoma 
Malignant ganglioneuroma

§  3 .3 1 1  a  [R e m o v e d ]

§  3 .3 1 1  b  [ R e d e s ig n a t e d  a s  §  3 .3 1 1 ]

5. Section 3.311a is removed and 
§ 3.311b is redesignated as § 3.311.
[FR Doc. 94-2403 Filed 2-2-94; 8:45 ami 
BILUNG CODE 8320-01-P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 60

[AD-FRL-4833-1]

Standards of Performance for New 
Stationary Sources; Sewage Treatment 
Plants

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule; amendment of 
requirements.
SUMMARY: This action amends 40 CFR 
part 60, subpart O, Standards of 
Performance for Sewage Treatment 
Plants. Specifically, provisions . 
requiring metals analysis of air samples 
and sludge samples are deleted. This 
deletion is occasioned by the 
promulgation of final regulations under 
section 405(a) of the Clean Water Act 
(CWA) on February 19,1993 , which 
eliminates the reason for metals testing 
under this subpart.
EFFECTIVE DATE: This action will be 
effective April 4 ,1994  unless notice has 
been received, within 30 days from the 
publication of this rule, that adverse or 
critical comments will be submitted by 
an interested party. If the effective date 
is delayed, timely notice will be 
published in the Federal Register. 
ADDRESSES: Written comments should 
be submitted to: Mr. Eugene Grumpier, 
U.S. Environmental Protection Agency, 
Industrial Studies Branch, Emission 
Standards Division (MD-13), Research 
Triangle Park, North Carolina, 27711. 
Telephone: (919) 541-0881,
FOR FURTHER INFORMATION CONTACT: 
Eugene P. Crumpler, Industrial Studies 
Branch, Emission Standards Division 
(MD-13), U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, (919) 541-0881.

SUPPLEMENTARY INFORMATION: 

Background
Subpart O of 40 CFR part 60 

establishes New Source Performance 
Standards (NSPS), pursuant to section 
111 of the Clean Air Act (Act) for new, 
modified or reconstructed sewage 
sludge incinerators. The NSPS limits 
emissions of particulate matter (PM) 
discharged to the atmosphere to 0.65 g/ 
kg dry sludge input (1.30  lb/ton dry 
sludge input) and the opacity of any 
gases discharged to 20 percent.

Furthermore, the NSPS presents test 
methods and procedures for compliance 
demonstration. Among these is 
paragraph 60.154(d) (3)—(5) which calls 
for the analysis of air emissions samples 
collected by EPA method 5 and

composite samples of sludge for ten 
metals. This requirement was added to 
the October 6 ,1988  regulation because, 
“ * * * EPA’s intention (is) to 
consolidate existing waste management 
authorities with the broad authorities 
provided under section 405 of the CWA. 
Section 405(d) of the CWA requires EPA 
to develop regulations for the use and 
disposal of sewage sludge. The 
measurement of metals will assist the 
Agency in establishing guidelines for 
State and local sludge management 
programs. Also, this will assist the 
Agency in determining if future 
regulatory action is warranted.”

Need for the Action

As EPA has promulgated the final 
sewage sludge regulations pursuant to 
section 405(d) of the CWA (published 
February 19,1993 (58 FR 9248)), with 
requirements for testing and control of 
metals from sewage sludge incinerators 
that supersede the provisions of 
§ 60.154(d)(3) through (5), there is no 
longer a need to collect data on metals 
emissions and the metals content of 
sludge for the development of the CWA 
regulations pursuant to § 60.154(d)(3) 
through (5). Therefore, 60 days after the 
date of publication of this notice, 
paragraphs (d)(3) through (5) shall be 
deleted from §00.154..

The EPA hereby publishes this 
amendment to Subpart O to delete 
paragraphs (d)(3) through (5) to 
eliminate duplicate and conflicting 
metal testing requirements for sewage 
sludge incinerators that are regulated 
under the Act and the CWA.

The EPA is publishing this action 
without prior proposal because the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
April 4 ,1994  unless, within 30 days of 
publication, notice is received that 
adverse or critical comments will be 
submitted.

If such notice is received, this action 
will be withdrawn before the effective 
date by publication of a further notice. 
That notice will withdraw the final 
action and begin a new rulemaking by 
proposing the action and establishing a 
comment period.

List of Subjects in 40 CFR Part 60

Air pollution control, Incorporation 
by reference, Intergovernmental 
relations, Reporting and recordkeeping 
requirements, Sewage treatment plants.

For the reason set out in the preamble, 
40 CFR part 60 is amended as follows:

1. The authority citation for part 60 
continues to read as follows:
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Authority: Secs. 101, 111, 114,116, and 
301, of the Clean Air Act as amended (42 
U.S.C. 7401, 7411, 7414, 74i6, 7601).

§ 60.154 [Amended]
2. In § 60.154, paragraphs (d) (3) 

through (5) are removed.
Dated: January 27,1994.

Mary D. Nichols,
A ssistant A dm inistrator fo r  A ir and  
Radiation.
[FR Doc. 94-2437 Filed 2-2-94; 8:45 am] 
BILLING CODE 6560-60-*»

40 CFR Parts 185 and 186

[FAP 3H5659/R2021; FRL-4738-3]

RIN 2070-AB78

Food/Feed Additive Regulations for 
Hexakis

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: F i n a l  r u le .

SUMMARY: This regulation establishes or 
increases tolerances for the combined 
residues of the miticide hexakis (2- 
methyl-2-phenylpropyl) distannoxane 
and its organotin metabolites calculated 
as hexakis (2-methyl-2-phenylpropyl) 
distannoxane in or on the food 
commodity citrus oil and the feed 
commodities dried citrus pulp, dried 
apple pomace, and raisin waste. The 
regulation to establish maximum 
permissible levels for residues of the 
miticide was requested in a petition 
submitted by E.L Du Pont de Nemours 
& Co., Inc.
EFFECTIVE DATE: This regulation 
becomes effective February 3,1994. 
ADDRESSES: Written objections, 
identified by the document control 
number, [FAP 3H5659/R2021], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20460.
FOR FURTHER INFORMATION CONTACT: By 
mail: Dennis H. Edwards, Jr., Product 
Manager (PM) 19, Registration Division 
(7505C), Environmental Protection 
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone 
number: Rm. 207, CM #2 ,1921  Jefferson 
Davis Hwy., Arlington, VA 22202, (703)- 
305-6386. '
SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 21,1993 (58 
FR 54355), EPA issued a notice 
announcing that E.I. Du Pont de 
Nemours & Co., Inc., had submitted a 
food/feed additive petition (FAP 
3H5659) to EPA proposing to amend 40 
CFR parts 185 and 186, under section

409 of the FFDCA, 21 U.S.C. 348, by 
establishing a tolerance in or on citrus 
oil and increasing tolerances in or on 
dried citrus pulp, dried apple pomace, 
and raisin waste for the combined 
residues of hexakis (2-methyl-2- 
phenylpropyl) distannoxane and its 
organotin metabolites calculated as 
hexakis (2-methyl-2-phenylpropyl) 
distannoxane. The Agency has 
determined that citrus oil may be a 
human food, and a tolerance in or on 
citrus oil must be included in 40 CFR 
185.3550.

Tolerances exist for residues in citrus 
fruits, apples, and grapes (40 CFR 
180.362). Studies submitted in support 
of the reregistration of hexakis (2- 
methyl-2-phenylpropyl) distannoxane 
showed that it concentrates during the 
processing of these commodities. The 
Agency requested that Du Pont submit 
a food additive petition that proposed 
tolerances that would be adequate for 
the increased concentrations of 
residues.

The data submitted in the petition 
and other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerances are sought and capable of 
achieving its intended physical or 
technical effect. The toxicological data 
considered in support of the proposed 
tolerances include the following:

1. A subchronic rat feeding study 
(data requirements satisfied by the 
chronic rat study) with a no-observed- 
effect level (NOEL) of 50 parts per 
million (ppm) and a lowest-effect level 
(LEL) of 100 ppm, based on increased 
BUN.

2. A 21-day rabbit dermal toxicity 
study with systemic NOEL greater than 
5 milligrams (mg)/kilogram (kg) of body 
weight/day and dermal NOEL of 0.05 
mg/kg of body weight/day, based on 
erythema and edema.

3. A chronic rat feeding/ 
carcinogenicity study with NOEL of 100 
ppm (equivalent to 5 mg/kg of body 
weight/day) and LEL of 600 ppm 
(equivalent to 30 mg/kg of body weight/ 
day), based on increased alkaline 
phosphatase and testes weight. Under 
the study conditions carcinogenic 
potential was not demonstrated.

4. A chronic dog feeding study with 
NOEL of 5 mg/kg of body weight/day 
and LEL of 15 mg/kg of body weight/ 
day, based on vomiting and diarrhea.

5. A mouse carcinogenicity study 
with NOEL of 100 ppm (equivalent to 15 
mg/kg of body weight/day) and LEL of 
300 ppm (equivalent to 45 mg/kg of 
body weight/day) based on decreased 
body weights. Under the study 
conditions carcinogenic potential was 
not demonstrated.

6. A rat developmental toxicity study 
with maternal NOEL of 15 mg/kg of 
body weight/day and maternal LEL of 
30 mg/kg of body weight/day, based on 
postimplantation loss and decreased 
body weight. The developmental NOEL 
was 30 mg/kg of body weight/day.

7. A rabbit developmental toxicity 
study with a matemal/developmental 
NOEL of 1 mg/kg of body weight/day 
and a  matemal/developmental LEL of 5 
mg/kg of body weight/day, based on 
slightly decreased maternal body 
weight/intrauterine mortality. Maternal 
death resulted at 10 mg/kg of body 
weight/day.

8. A two-generation rat reproduction 
study with matemal/reproductive NOEL 
of 75 ppm (5.2 mg/kg of body weight/ - 
day in males and 5.98 mg/kg of body 
weight/day in females) and maternal/ 
reproductive LEL of 250 ppm (17.4 mg/ 
kg of body weight/day in males and 20.3 
mg/kg of body weight/day in females), 
based on decreased maternal body 
weight and food consumption and 
decreased pup body weight during 
lactation.

9. The Ames gene mutation assay was 
negative up to cytotoxic levels.

10. Several other mutagenicity studies 
that were all negative. These include a 
Chinese hamster ovary cell mutation 
assay, a human lymphocyte assay for 
chromosomal aberration, and an 
unscheduled DNA synthesis assay.

11. A general metabolism study in rats 
shows that bioaccumulation is low, with 
the highest levels found in the liver, 
heart, and kidneys. Most is excreted 
unchanged within 72 hours in the feces.

The reference dose (RfD) based on the 
two-generation rat reproduction study 
(NOEL of 5.2 mg/kg o f body weight/day 
for reduced body weight and food 
consumption in both sexes of pups of 
the first and second generations) and 
using a 100-fold uncertainty factor is 
calculated to be 0.05 mg/kg of body 
weight/day. The theoretical maximum 
residue contribution (TMRC) from 
existing tolerances is calculated to be
0.068104 mg/kg of body weight/day.
The current action will not increase the 
TMRC, and no dietary risk exposure 
analysis was conducted. Published 
tolerances for meat and milk will cover 
any secondary residues that may result 
from use as feed items.

Adequate gas chromatographic 
analytical methods are available in the 
Pesticide Analytical Manual, Vol. II 
(PAM II), for enforcement purposes. 
There are currently no actions pending 
against continued registration of this 
chemical.

Based on the above information 
considered by the Agency, the 
tolerances established by amending 40
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CFR 185.3550 and 186.3550 would 
protect the public health and use of the 
pesticide would be safe. Therefore, the 
tolerances are established as set forth 
below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. 40 CFR 178.20. The 
objections submitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections. 40 CFR 178.25. Each 
objection must be accompanied by the 
fee prescribed by 40 CFR 180.33(i). If a 
hearing is requested, the objections 
must include a statement of the factual 
issue (s) on which a hearing is requested, 
the requestor’s contentions on each such 
issue, and a summary of any evidence 
relied upon by the objector. 40 CFR 
178.27. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if  established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; the resolution of the factual 
issue (s) in the manner sought by the 
requestor would be adequate to justify 
the action requested. 40 CFR 178.32.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. Pursuant to the- 
requirements of the Regulatory 
Flexibility Act (Pub. L. 96-354, 94 Stat. 
1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4 ,1981  (46 
FR 24950).

List of Subjects in 40 CFR Parts 185 and 
186

Environmental protection, Food 
additives, Feed additives, Pesticides and 
pests.
Dated: January 24,1994.

Douglas D. Campt,
Director, O ffice o f P esticide Programs.

Therefore, chapter I of title 40 of the 
Code of Federal Regulations is amended 
as follows:

P A R T  1 8 5 — [A M E N D E D ]

1. In part 185:
a. The authority citation for part 185 

continues to read as follows:
Authority: 21 U.S.C. 346a and 348. * .

b. In § 185.3550, by revising the table 
therein to read as follows:

§185.3550 Hexakis.
ft ft ft 
ft

ft

Food Parts per 
million

Citrus oil....................................
Prunes, dried ............................
Raisins ................. .....................

140
20.0

20

P A R T  1 8 6 — [A M E N D E D ]

2. In part 186:
a. The authority citation for part 186 

continues to read as follows:
Authority: 21 U.S.C. 348,

b.In § 186.3550, in paragraph (a) by 
revising the table therein to read as 
follows:

§186.3550 Hexakis (2-methyl-2- 
phenylpropyl)distannoxane.

(a) * * *

Commodity

Apple pomace, dried ...............  100
Citrus pulp, dried .....................  100
Grape pomace, dried.... ........... 100
Raisin waste ..............      80

*  *  *  
ft

IFR Doc. 94-2445 Filed 2-2-94; 8:45 am]
BILLING CODE 6560-60-f

4 0  C F R  P a r t  3 0 0

[FRL-4833-4]

N a t i o n a l  O i l  a n d  H a z a r d o u s  
S u b s t a n c e s  P o l l u t i o n  C o n t i n g e n c y  
P l a n ;  N a t i o n a l  P r i o r i t i e s  L i s t  U p d a t e

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of deletion of the Monroe 
Township Landfill Superfund Site from 
the National Priorities List (NPL).

SUMMARY: The Environmental Protection 
Agency (EPA) Region II announces the 
deletion of the Monroe Township 
Landfill Superfund site in Middlesex 
County, New Jersey from the National

Priorities List (NPL). The NPL is 
appendix B of 40 CFR part 300, the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (NCP), 
which EPA promulgated pursuant to 
section 105 of the Comprehensive 
Environmental Response,
Compensation, and Liability Act of 1980 
(CERCLA), as amended. EPA and the 
State of New Jersey have determined 
that all appropriate Fund-financed 
responses under CERCLA have been 
implemented and that no further 
cleanup by responsible parties is 
appropriate. Moreover, EPA and the 
State of New Jersey have determined 
that remedial actions conducted at the 
site to date remain protective of public 
health, welfare, and the environment. 
EFFECTIVE DATE: February 3 ,1994.
FOR FURTHER INFORMATION CONTACT: Mr. 
John Osolin, Remedial Project Manager, 
U.S. Environmental Protection Agency, 
Region II, 26 Federal Plaza, room 747, 
New York, New York 10278, (212) 2 6 4 - 
9301.
ADDRESSES: Comprehensive information 
on this site is available only at the 
following addresses:

Monroe Township Municipal 
Complex, Perrinville Road Jamesburg,
NJ 08831, Phone: (908) 521-4400.

Jamesburg Public Library, 229 
Gatzmer Road, Jamesburg, NJ 08831, 
Phone (908) 521-0440.
SUPPLEMENTARY INFORMATION: The site to 
be deleted from the NPL is:

Monroe Township Landfill Site in 
Middlesex County, New Jersey.

A notice of itent to delete for this site 
was published December 2 ,1993  (58 FR 
63551). The closing date for comments 
on the notice of intent to delete was 
January 3 ,1994. EPA received no 
comments and therefore has not 
prepared a Responsiveness Summary.

Tne EPA identifies sites which appear 
to present a significant risk to public 
health, welfare, or the environment and 
it maintains the NPL as the list of those 
sites. Sites on the NPL may be the 
subject of Hazardous Substance 
Response Trust Fund (Fund)-financed 
remedial actions. Section 300.425(e)(3) 
of the NCP states that Fund-financed 
actions may be taken at sites deleted 
from the'NPL in the unlikely event that 
conditions at the site warrant such 
action. Deletion of a site from the NPL 
does not affect responsible party 
liability or impede agency efforts to 
recover costs associated with response 
efforts.

List of Subjects in 40 CFR Part 300
Environmental protection, Air 

pollution control, Chemicals, Hazardous 
substances, Hazardous waste,
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Intergovernmental relations, Penalties, 
Reporting and recordkeeping 
requirements, Superfund, Water 
pollution control. Water supply.

Dated: January 25,1994.
W illiam  J. Muszynski,
Acting R egional Administrator.

40 CFR part 300 is amended as 
follows:

PART 300-[AMENDED]

1. The authority citation for part 300 
continues to read as follows:

A uthority: 42 U.S.C. 9601-9657; 33 U.S.C 
1321(c)(2); E .0 .12777, 56 FR 54757, 3 CFR, 
1991 Comp., p. 351; E.O. 12580, 52 FR 2923, 
3 CFR, 1987 Comp., p. 193.

Appendix B-[Amended]

2. Table 1 of appendix B to part 300 
is amended by removing the site 
"Monroe Township Landfill in 
Middlesex County, New Jersey” and by 
revising the total number of sites from 
1,073 to read 1,072.
[FR Doc. 94-2441 Filed 2-2-94; 8:45 am] 
BILLING CODE 6560-60-F

INTERSTATE COMMERCE 
COMMISSION

49 CFR Parts 1207 and 1249 
[Ex Parte No. MC-206]

Revision to Accounting and Reporting 
Requirements for Motor Carriers of 
Property

AGENCY: Interstate Commerce 
Commission.
ACTION: Final rule.

SUMMARY: The Commission is 
eliminating the Uniform System of 
Accounts for common and contract 
motor carriers of property. In addition, 
the Commission is revising the report 
form designations for class I and class 
II motor carriers of property and is 
changing the classification threshold 
levels for classes I, II, and III motor 
carriers. The intent of these changes is 
to reduce regulatory and accounting 
burdens for these carriers and to create 
a simplified report form for those 
carriers earning between $3 and $10 
million in annual operating revenues. 
Use of Generally Accepted Accounting 
Principles (GAAP), in lieu of the 
Uniform System of Accounts, and 
simplified annual reports for class II 
carriers permit the Commission to carry 
out fully its regulatory oversight 
functions.
EFFECTIVE DATE: This action is effective 
January 1 ,1994. It will take effect for the

reporting year beginning January 1,
1994.
FOR FURTHER INFORMATION CONTACT:
Ward L. Ginn, Jr., (202) 927-6187. (TDD 
for hearing impaired: (202) 927-5721.) 
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking instituting this 
proceeding was published in the 
Federal Register on July 28 ,1992 at 57 
FR 33314. Based on comments received 
in response to that notice, the 
Commission is revising the Code of 
Federal Regulations by eliminating 49 
CFR part 1207 and modifying 49 CFR 
part 1249.. Also, annual reports for 
motor carriers of property are being 
modified, with two annual report forms 
being designated; Form M -l (essentially 
identical to the old Form M) for class I 
carriers, and a simplified Form M -2 for 
class II carriers. Additional information 
is contained in the Commission’s 
decision. To receive a copy of the full 
decision, write to, call, or pick up in 
person from: Dynamic Concepts, Inc., 
room 2229, Interstate Commerce 
Commission Building, Washington, DC 
20423. Telephone: (202) 289-4357/ 
4359. (Assistance for the hearing 
impaired is available through TDD 
services (202) 927-5721.)

Environmental and Energy 
Considerations

This action will not significantly 
affect either the quality of the human 
environment or the conservation of 
energy-resources.

Regulatory Flexibility Analysis
Pursuant to 5 U.S.C. 605(b), we 

conclude that our action in this 
proceeding will not have a significant 
economic impact on a substantial 
number of small entities. No new 
regulatory requirements are imposed, 
directly or indirectly, on such entities. 
The purpose of our regulation is to 
reduce regulatory burden for the motor 
carriers. The economic impact on small 
entities, if  any, will be to reduce the cost 
of maintaining and preparing reports to 
the Commission, and is not likely to be 
significant within the meaning of the 
Regulatory Flexibility Act.

List of Subjects
49 CFR Part 1207

Motor carriers, Uniform System of 
Accounts.

49 CFR Part 1249
Motor carriers, Reporting and 

recordkeeping requirements.
Decided: December 30,1993.
By the Commission, Chairman McDonald. 

Vice Chairman Simmons, Commissioners 
Phillips and Philbin. Chairman McDonald

and Commissioner Phillips commented with 
separate expressions. Commissioner Philbin 
concurred in part and dissented in part with 
a separate expression. Vice Chairman 
Simmons dissented with a separate 
expression.
Sidney L. Strickland, Jr.,
Secretary.
For the reasons set forth in the 
preamble, title 49, chapter X, parts 1207 
and 1249 of the Code of Federal 
Regulations are amended as follows:

PART 1207—[REMOVED]
1. Under the authority of 49 U.S.C. 

10321,10751, 11142, and 11145, and 5 
U .S.C  553, title 49, chapter X, part 1207 
of the Code of Federal Regulations is 
removed.

PART 1249—REPORTS OF MOTOR 
CARRIERS

2. The authority citation for part 1249 
continues to read as follows:

A uthority: 49 U.S.C. 11142 and 11145 and 
5 U.S.C. 553.

3. Section 1249.1 is revised to read as 
follows:

§1249.1 Annual and quarterly reports of 
motor carriers of property, motor carriers of 
household goods, and dual authority 
carriers.

(a) A nnual R eport Form s M -l an d  M - 
2. All class I common and contract 
carriers of property, including 
household goods and dual authority 
motor carriers, shall file Motor Carrier 
Annual Report Form M -l. All class II 
common and contract carriers of 
property, including household goods 
and dual authority motor carriers, shall 
file Motor Carrier Annual Report Form 
M -2. The annual reports shall be filed 
on or before March 31 of the year 
following the year to which they relate. 
Class III motor carriers of property shall 
be exempt from filing any reports. For 
classification criteria, See § 1249.2.

(b) Q uarterly R eport Form  QFR. All 
class I common motor carriers of 
property and class I household goods 
motor carriers shall complete and file 
motor carrier Quarterly Report Form 
QFR (Form QFR). The quarterly 
accounting periods shall end on March 
31, June 30, September 30, and 
December 31. The quarterly reports 
shall be filed within 30 calendar days 
after the end of the reporting quarter.

(c) The quarterly and annual reports 
shall be filed in duplicate with the 
Office of Economics, Interstate 
Commerce Commission, Washington, 
DC 20423. Copies of these forms may be 
obtained from the Office o f Economics.

4. Section 1249.2 is amended by 
revising paragraphs (a), (b)(1), (b)(4),
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and (c) (including Note À) and by 
adding a new paragraph (b)(5) to read as 
follows;

§ 1249.2 Classification o f carriers-motor 
carriers of property, household goods 
carriers, and dual property carriers.

(a) Common and contract motor 
carriers of property subject to the 
Interstate Commerce Act are grouped 
into the following three classes;

Class I. Carriers having annual carrier 
operating revenues (including interstate 
and intrastate) of $10 million or more 
after applying the revenue deflator 
formula in Note A.

Class I. Carriers having annual carrier 
operating revenues (including interstate 
and intrastate) of at least $3 million but 
less than $10 million after applying the 
revenue deflator formula in Note A.

Class III. Carriers having annual 
carrier operating revenues (including 
interstate and intrastate) of less than $3 
million after applying the revenue 
deflator formula in Note A.

(b) (1) The class to which any carrier 
belongs shall be determined by annual 
carrier operating revenues (excluding

revenues from private carriage, 
compensated intercorporate hauling, 
and leasing vehides with drivers to 
private carriers) after applying the 
revenue deflator formula in Note A. 
Upward and downward classification 
will be effected as of January 1 of the 
year immediately following the third 
consecutive year of revenue 
qualification.
*  *  *  it

(4) Carriers shall notify the 
Commission of any change in 
classification and any change in annual 
operating revenues that causes them to 
exceed the class I limit by writing to the 
Office of Economics, Interstate 
Commerce Commission, Washington, 
DC 20423. In unusual or extraordinary 
extenuating circumstances, where the 
classification process will unduly 
burden the carrier, such as partial 
liquidation, or curtailment or 
elimination of contracted services, the 
carrier may request from the 
Commission a waiver or an exception 
from these regulations. This request 
shall be in writing, specifying the

conditions justifying the waiver or 
exception. The Commission shall notify 
the carriers of any change in 
classification.

(5) Carriers not required to file an 
Annual Report (Form M -l or Form M - 
2) may be required to file the Annual 
Carrier Classification Survey Form. All 
carriers will be notified of any 
classification changes.

(c) For classification purposes, the 
Commission shall publish in the 
Federal Register annually an index 
number which shall be used to adjust 
gross annual operating revenues. This 
index number (deflator) shall be based 
on the Producers Price Index of 
Finished Goods. Its intended use is to 
eliminate the effects of inflation from 
the classification process. See Note A 
that follows;

Note A; Each carrier’s operating revenues 
will be deflated annually using the Producers 
Price Index (PPI) of Finished Goods before 
comparing those revenues with the dollar 
revenue limits prescribed in paragraph (a) of 
this section. The PPI is published monthly by 
the Bureau of Labor Statistics. The formula 
to be applied is as follows:

Current years 1994 average PPI Adjusted annual
annual operating x -------------------- —-------------- =  operating

revenue Current year's average PPI revenues

(FR Doc 94-2430 Filed 2-2-94; 8:45 am}
BILLING CODE 7035-01-P

D E P A R T M E N T  O F  C O M M E R C E

National Oceanic and Atmospheric 
Administration

50 CFR Part 228
[Docket No. 930816-4016; I.D. 071993D]
RIN 0648-AF49

Incidental Take of Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.

SUMMARY: NMFS, upon application from 
the U.S. Department of the Navy (Navy), 
issues regulations to govern the 
unintentional take of a small number of 
marine mammals incidental to a wide 
variety of proposed Navy projects 
involving the underwater detonation of 
conventional explosives in the offshore 
waters of the Outer Sea Test Range 
(0STR) of the Naval Air Warfare Center 
(NAWC), Pt. Mugu, Ventura County,
CA, over the next 5 years. Issuance of

regulations governing unintentional 
incidental takes in connection with 
particular activities is required by the 
Marine Mammal Protection Act 
(MMPA) when the Secretary of 
Commerce (Secretary), after notice and 
opportunity for comment, finds as here, 
that such takes will have a negligible 
impact on the species and stocks and 
will not have an immitigable adverse 
impact on the availability of them for 
subsistence uses. These regulations do 
not authorize the Navy’s proposed 
activities, such authorization is 
provided by the National Defense 
Authorization Act and is not within the 
jurisdiction of the Secretary. Rather, 
these regulations authorize the 
unintentional incidental take of marine 
mammals in connection with such 
activities and prescribe methods of 
taking and other means of effecting the 
least practicable adverse impact on the 
species and its habitat, and on the 
availability of the species for 
subsistence uses.
EFFECTIVE DATE: March 3 ,1 9 9 4  through 
March 3 ,1999.
ADDRESSES: Copies of the v 
Environmental Assessment and 
Biological Opinion may be obtained by 
writing to Dr. William W. Fox, Jr.,

Director, Office of Protected Resources, 
National Marine Fisheries Service, 1335 
East-West Highway, Silver Spring, MD 
20910, or by telephoning the contact 
listed below.
FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Hollingshead, Office of 
Protected Resources, NMFS (301) 713 - 
2055.
SUPPLEMENTARY INFORMATION; 

Background
Section 101(a)(5) of the MMPA (16 

U.S.C. 1361 et seq .) directs the Secretary 
to allow, upon request by U.S. citizens 
engaged in a specific activity (other than 
commercial fishing) in a specified 
geographical region, the incidental, but 
not intentional, taking of small numbers 
of marine mammals, if certain findings 
are made and regulations are issued. 
Under the MMPA, the term “taking” 
means to harass, hunt, capture or kill.

Permission may be granted for periods 
up to 5 years if the Secretary finds, after 
notice and opportunity for public 
comment, that the taking will have a 
negligible impact on the species or 
stock(s) of marine mammals and will 
not have an immitigable adverse impact 
on the availability of the species or 
stock(s) for subsistence uses. In 
addition, the Secretary must prescribe
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regulations that include permissible 
methods of taking and other means 
effecting the least practicable adverse 
impact on the species and its habitat, 
and on the availability of the species for 
subsistence uses, paying particular 
attention to rookeries, mating grounds 
and areas of similar significance. The 
regulations must include requirements 
pertaining to the monitoring and 
reporting of such taking.

In 1986, the MMPA and the 
Endangered Species Act (ESA) (16 
U.S.C. 1531-1543) were amended to 
allow incidental takings of depleted, 
endangered, or threatened marine 
mammals. Before the 1986 amendments, 
section 101(a)(5) applied only to non- 
depleted marine mammals, and the 
more restrictive provisions of the 
MMPA prevailed, which meant that an 
incidental take of endangered or 
depleted marine mammals could not be 
allowed even if the anticipated take 
would result in only negligible impacts.

Summary of Request
On May 13 ,1993 , NMFS received an 

application from the Navy for a Letter of 
Authorization (LOA) under section 
101(a)(5) of the MMPA and 50 CFR 
228.6, that would allow the 
unintentional take of small numbers of 
pinnipeds and cetaceans for a period of 
5 years, commencing February 1994, 
incidental to a wide variety of military 
projects involving the underwater 
detonation of conventional explosives 
in the offshore waters of the OSTR of 
the NAWC, off Pt. Mugu, Ventura 
County , CA, seaward of the Channel

Islands. This application was made 
available for public review on June 7, 
1993 (58 FR 31944). NMFS requested 
comments, information and suggestions 
concerning the request and the structure 
and content of the regulations governing 
the take. The comment period closed on 
July 7,1993. The application was 
subsequently modified by letter on 
September 2 ,1993  to request an 
incidental take for two additional 
species.

As the Navy describes its proposed 
activities under the “Live Fire” testing 
program mandated by the National 
Defense Authorization Act (10 U.S.C. 
139), ships and critical components or 
systems constructed for the Navy must 
undergo shock tests prior to service with 
the fleet to determine the integrity of the 
structure and electronic systems that are 
vital to the overall function and 
performance of the vessel and its crew 
under wartime combat conditions. This 
is especially true when a new class of 
ship is constructed. The new ship must 
be subjected to a “near-miss” 
underwater explosion while its crew 
tracks airborne and waterborne targets 
in the area. These tests help the Navy 
identify weaknesses in the ship’s design 
early in the construction of a new class 
of ship, which, when corrected, enhance 
the survivability of the ship, its systems, 
and most importantly, its crew. The 
design corrections and improvements 
are then applied to all follow-on ships 
of that class.

The shock trial is a complicated 
combat simulation that requires the 
participation of several Navy aircraft

and ships. Their purpose is to challenge 
the shock trial ship’s tracking and 
communications systems after the 
detonation. To ensure the safety of 
commercial aircraft and vessels, the 
Navy must conduct these trials in an 
area where they can maintain control of 
air and sea space while the trial is being 
conducted. In addition, the site must be 
close to the repair facilities, should the 
ship become disabled. Under normal 
conditions, for Navy ships homeported 
on the west Goast, the designated site is 
the OSTR, which is under the 
jurisdiction of the NAWC. The Navy 
anticipates that on an annual basis, no 
more than 10 projects involving 
underwater explosions will be 
conducted under the requested LOA 
(Table 1).

The Navy has requested a take of four 
species of pinnipeds and 17 species (or 
species groups) of cetaceans by 
harassment, injury and death (Table 2). 
The proposed activities would occur in 
the Southern California Bight (SCB), an 
area with a potentially high density of 
marine mammals. Potential impacts to 
marine mammals include both lethal 
and non-lethal injuries, as well as 
physical and acoustic harassment. 
Injury or death may occur as a direct 
result of the explosive blast 
(concussion) itself. Injury may include 
damage to internal organs, as well as to 
the auditory system. Harassment of 
marine mammals may occur as a result 
of non-injurious physiological responses 
to both the explosion-generated 
shockwave, as well as to the acoustic 
signature of the detonation.

Table 1.— Maximum  Anticipated  Annual Underw ater Detonation Requirem ents

Number of projects/number of detonations per project
Maximum project 
charge weight lb/ 

(kg)
Total number of 

detonations

2/6 ........................................................................... 10,000/(4,536)
1,200/(544)

100/(45)
10/(4.5)
1/(0.45)

12
2

10
10
20

2/1 .............................................................................
2/5 ............................................................................
2/5 ................................................................. ;..................
2/10 ........................................................................ .....
10 Projects .................... .....................................

Total 54
Source: Naval Surface Warfare Centér, Carderock Division, Underwater Explosions Research Department.

Table 2.— Requested  T ake Under a Letter o f Autho rizatio n : Estimated  Maximum  Annual Incidental Take of 
Marine  Mammals Assum ing  Maximum  Underw ater  Detonation Requirem ents

Incidental take Lethal Injury Harassment

Pinnipeds:
California Sea Lion ................................................................... 2 38 173
Harbor S eal..................................................................... 2 68
Northern Elephant Seal .................................................. 9 158 724
Northern Fur S ea l................................................................. 2 13 57

Odontocetes:
Common Dolphin....................................................................... ■j 1R 67
Striped Dolphin ......................................................................... 0 2 5
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Table 2 .— R equested Take Under a Letter o f Authorizatio n: Estimated Maximum  Annual Incidental Take of 
Marine Mammals Assuming  Ma xim um  Underw ater Detonation Requirem ents—C ontinued

Incidental take Lethal Injury Harassment

Risso’s Dolphin.............................................................................................................................. 0 1 2
Pacific White-Sided Dolphin .......................................................................................................... 3 52 236
Northern Rt. Whale Dolphin .......................................................................................................... 2 24 108
Dali’s Porpoise........................................................................................................................... 0 6 18
Bottlenose Dolphin.................................................................................................................... 0 4 15
Killer W hale.................................;.................................................................................................. 0 0 1
Sperm Whale (e) ........................................................................................................................... 0 6 20
Beaked W hales................................................................. ............. .............................................. 0 o 3

Mysticetes:
Minke W hale...................................................................... ........................................................... 0 o 4
Blue Whale (e )............................................................................................................................... 0 1 11
Fin Whale (e) ........................................................................................................... ..................... 0 o 6
Sei Whale (e ).......................................................................................... ....... .............................. 0 o 1
Humpback Whale (e )..................................................................................................................... 0 0 4
Gray Whale ........................................................................................ ............................................ Ö 3 40
Right Whale (e ).................................................................................. .................. ........................ 0 0 1

(e) *  e n d a n g e r e d  s p e c ie s .

The Navy describes in its application 
efforts that will be made to minimize 
project related impacts to marine 
mammals (see below—Measures to 
Reduce Impacts). The Navy strongly 
believes that impacts can be held to an 
acceptably low level by mandating 
conservative safety zones for marine 
mammal exclusion and by incorporating 
an active aerial survey monitoring effort 
in the program both prior to, and after, 
detonation of explosives. The Navy 
states that tests will not be conducted if 
marine mammals, sea turtles, fish 
schools, or seabirds are detected within 
the safety zone, or if  weather and sea 
conditions preclude adequate aerial 
surveillance. Also, if  post-test surveys 
determine that an injurious or lethal 
take of a marine mammal has occurred, 
the test procedure and the monitoring 
methods will be reviewed by the Navy 
and NMFS and appropriate changes will 
be made.

Proposed Rule
On October 14,1993, under the 

National Environmental Policy Act (42 
U.S.C 4321 et seqr, NEPA), NMFS 
released for public comment an 
Environmental Assessment (EA) and on 
October 15 ,1993 , published proposed 
regulations (58 FR 53491) authorizing 
and governing the unintentional taking 
of a small number of pinnipeds and . 
cetaceans incidental to the Navy’s 
underwater explosives detonations 
program in the QSTR. Public meetings 
were held on November 8 ,1993 , in Long 
Beach, CA and on November 15,1993, 
in Silver Spring, MD. The comment 
period closed on November 29,1993.

Comments and Responses
During the 45-day comment period, 

NMFS received several hundred letters

and photocopied form letters from the 
general public, all but 4 of which were 
in opposition either to the detonation of 
explosives in the SCB or to the proposed 
regulations. Most of these comments did 
not address the contents of the Navy’s 
application, the proposed regulations, or 
the EA. Instead, the commenters stated 
their opposition to the Navy’s proposed 
activities because there would be a loss 
of marine life; because they believed 
aerial surveys were inadequate; and 
because they believed there would be an 
adverse impact on pregnant gray 
whales. In addition, NMFS received 
approximately 75 letters or hearing 
statements within the comment period 
that substantially discussed the issues 
and science upon which the proposed 
regulations were based.

Concerns Relating to the MMPA

C om m ent: The majority of the letters 
received expressed opposition to the 
Navy’s detonation of explosives off the 
Channel Islands and urged NMFS to 
deny it the authorization to conduct 
these tests.

R espon se: The Navy conducts ship 
shock tests under the authority of the 
National Defense Authorization Act.
The Navy does not require NMFS 
authorization to conduct these tests. 
However, under the MMPA, the taking 
of marine mammals is prohibited unless 
authorized by exemption or permit. 
Since there is a possibility that marine 
mammals may be unintentionally taken 
incidental to the ship shock trials, the 
Navy applied to NMFS for a small take 
authorization under section 101(a)(5) of 
the MMPA. Thus, it is the taking of 
marine mammals incidental to die 
Navy’s ship shock tests that NMFS is 
authorizing.

C om m ent: One commenter believed 
that section 101(a) of the MMPA, under 
which the Navy is seeking permission 
for an unintentional take, is not 
appropriate for the Navy’s purposes, as 
it was written to allow for indigenous 
groups to fish for subsistence. Others 
believe the MMPA is to protect marine 
mammals and that no takings under a 
LOA should be authorized.

R espon se: NMFS does not agree. 
Section 101(a)(5) of the MMPA was 
enacted in 1981 specifically to provide 
a means to authorize incidental takes in 
connection with legitimate maritime 
activities other than commercial or 
subsistence fishing. Prior to 1981, these 
incidental takes were prohibited by the 
MMPA moratorium on taking and any 
such takings were subject to prosecution 
under the MMPA.

Negligible Impact/Small Take
C om m ent: Commenters stated that 

NMFS cannot make a finding of 
negligible impact unless the impact is 
small, and of little consequence. Also, if 
the potential effects would be 
significant, NMFS cannot make a 
finding of negligible impact.

R espon se: Under NMFS’ regulatory 
definition (50 CFR 228.4), a negligible 
impact is an impact resulting from the 
specified activity that cannot reasonably 
be expected to, and is not reasonably 
likely to, adversely affect the species or 
stock of marine mammal through effects 
on annual rates of recruitment or 
survival. The 1986 amendments to the 
MMPA altered the previous standard for 
determining negligible impact. Prior to 
the 1986 amendments, the taking from 
the impact had to be “so small, 
unimportant, or of so little consequence 
as to warrant little or no attention.’’ 
However, after the 1986 amendment,
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NMFS adopted the definition of 
negligible impact set out in the Senate’s 
Section-by-Section Analysis (132 Cong. 
Rec. S16305, October 15,1986). Section 
101(a)(5) of the MMPA clearly indicates 
that some level of adverse effects 
involving the take of depleted marine 
mammals can be authorized so long as 
the impact is negligible.

Com m ent: Several commenters stated 
that the taking of 1,917 marine 
mammals annually does not represent a 
“small number.” Another commenter 
considered the requested take to not 
have a “negligible impact.” This 
commenter and several others also state 
that an incidental take exceeding 9,600 
marine mammals over the 5-year period 
is not small.

R espon se: As noted in the EA, 
because not all species of marine 
mammals would be expected to be 
found within the vicinity of a test site 
during any particular test, the take 
estimates should not be considered 
additive for the purposes of determining 
whether the incidental take is small.
The MMPA requires NMFS to authorize 
incidental takes on a species/stock basis 
based upon the best scientific 
information available. Therefore, even 
though it is extremely unlikely that 
more than a few species/stocks would 
be present at any one time in the 
offshore waters of the SCB, 
authorizations must be made on a 
species basis.

In addition, because NMFS and the 
Navy cannot know in advance which of 
these species would be within the SCB 
at the time of a test, the Navy found it 
necessary to design its request as though 
all species/stocks recorded as inhabiting 
the offshore waters of the SCB would be 
within the safety zone, even though the 
probability of that happening is 
considered extremely remote.

For that reason, as noted in the EA, 
NMFS considers the taking request (i.e., 
1,917 marine mammals) to reflect a 
“worst-case scenario.” This is also true 
for the total taking over 5 years; the 
statutory requirement is for a 
determination that the total taking (over 
the 5-year authorization period) would 
have a negligible impact (see previous 
response).

Com m ent: One commenter stated that 
section 101(a)(5) of the MMPA requires 
[regulations regarding] the protection of 
rookeries. This commenter also believes 
NMFS failed to consider impacts upon 
other marine species. For example, the 
commenter stated that the EA does riot 
mention impacts upon the migratory 
routes of gray whales and other 
migratory species and that it fails to 
“pay particular attention” to these 
significant species.

R espon se: NMFS does not agree. The 
EA notes that the underwater explosives 
detonations will have no impacts on 
marine mammals that are ashore at the 
time of detonation; therefore, without 
information to the contrary, regulations 
are unnecessary to protect onshore 
rookeries. In addition, the best available 
scientific information indicates that the 
requested taking will have no more than 
a negligible impact on the populations 
of marine mammals inhabiting the 
waters of the SCB, their mating grounds, 
migratory routes and other areas of 
similar significance. The EA discusses 
fully the impacts on those marine 
species believed to frequent the test 
area, including gray whales, other 
marine mammals and other species. The 
EA indicated that no gray whales were 
sighted within Area 2 and NMFS 
therefore concluded that no gray whales 
will be killed and that only three would 
incur non-lethal injuries. For the same 
reasons the migratory routes of gray 
whales will be unaffected by the short
term impacts from the detonation itself. 
Moreover, gray whales are resilient to 
human activities and will reoccupy 
areas once the activity ceases (see 58 FR 
3121, January 7,1993), further limiting 
expected impacts.

C om m ent: One commenter stated that 
the MMPA requires NMFS to prescribe 
regulations that restrict, among other 
things, “the season or the period of time 
within which animals may be taken” 
and the “manner and locations in which 
animals may be taken.”

R espon se: While the provisions of 
section 103 of the MMPA do not apply 
for small takes under section 101(a)(5), 
seasonal restrictions are viewed by 
NMFS as one method of reducing takes. 
However, there is no scientific evidence 
at this time to indicate that there is any 
one period of the year when marine 
mammals are not within the OSTR. 
Although population assessment 
research in the SCB, currently 
underway, will be reviewed to 
determine if  seasonal restrictions would 
result in lower incidental takes, because 
the marine environment of the SCB is 
dynamic and significantly influenced by 
oceanographic factors such as El Nino, 
this might not be practical on a long- 
term basis. However, the Navy will be 
required to locate the areas within the 
OSTR that have the lowest numbers of 
marine mammals and to conduct its 
tests within those areas.

NMFS has specified “the manner and 
locations in which animals may be 
taken” in these regulations (see 
regulatory text below).

Depleted Species
C om m ent: Several commenters noted 

the number of species requested for 
taking that are either depleted under the 
MMPA or threatened or endangered 
under the ESA (and-should not be 
taken).

R espon se: In 1986, both the MMPA 
and the ESA were amended to allow 
incidental takings of depleted, 
endangered, or threatened marine 
mammals. Before the 1986 amendments, 
section 101(a)(5) applied only to non- 
depleted marine mammals, which 
meant that an incidental take of 
endangered or depleted marine 
mammals could not be authorized even 
if the anticipated take would result in 
only negligible impacts. However, both 
the MMPA and ESA now specifically 
provide for authorization of such takes, 
so long as the requisite findings can be 
made. As required by the ESA, NMFS 
has consulted with the Navy under 
section 7 (refer to response under 
“Endangered Species Act Concerns” 
below for additional information on 
section 7 consultation). A copy of the 
Biological Opinion resulting from that 
consultation is available upon request 
(see ADDRESSES).

Incidental Take
C om m ent: One commenter opposed 

the project because, among other things, 
estimated takes presented by the Navy 
are calculated from models that may be 
based on invalid assumptions. The 
commenter continues that even though 
NMFS believes the takes will have a 
proportionally minor impact on the 
large local populations of marine 
mammals, hundreds, if  not thousands, 
of animals will be harassed by the 
detonations, while a sizable number 
will potentially be injured and killed.

R espon se: The two assumptions that 
may not be valid were discussed fully 
in the application and the EA. These are 
(1) that species are distributed 
uniformly in space and time, and (2) 
that pinniped species are in the water 
all year. The first assumption is 
discussed in the following response and 
under “Population Assessment 
Methodology,” below. The latter 
assumption is misleading because many 
of these animals will be on the beach for 
1-3  months during breeding and/or 
molting cycles; use of this assumption 
(i.e., that all pinnipeds are in the water 
all the time) leads to a higher incidental 
take estimate, not a lower one. The 
negligible impact determination under 
section 101(a)(5) of the MMPA was 
discussed above.

C om m ent: Two commenters were 
concerned that the distribution of
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marine mammals was difficult to 
predict because marine mammals 
exhibit associative, or clumped 
distributions. This, one of the 
commenters believes, could cause the 
incidental take number to be lower or 
higher than requested.

R espon se: NMFS agrees. Those 
marine mammal species that tend 
towards group association could be 
subjected to a higher incidental take on 
a single detonation, provided their 
behavior also includes all individuals in 
the school diving at the same time, 
thereby making the entire pod or school 
invisible to observers. It is also just as 
likely that, because of grouping or 
clumping behavior, during the 4-week 
period for a ship shock trial, random 
distribution of die school(s) would 
mean that this species would not be 
within the safety zone at the time of 
testing, and therefore not subject to take. 
However, should the annual taking 
authorization for any species be 
reached, then any future takings would 
be considered to be in violation of the 
LOA, the implementing regulations and 
the MMPA.

Com m ent: On a related issue, one 
commenter questioned whether it was a 
“conservative approach” to estimate 
mysticete (baleen whales) abundance 
(from which incidental take estimates 
are calculated), by using “California- 
wide estimates and ‘scaling’ them to the 
focal area.” This commenter also 
questioned the incidental take 
calculations for California sea lions, 
since the females and young apparently 
remain in the area year-round.

R espon se: NMFS believes the 
calculations for mysticete abundance is 
a conservative approach. As noted in 
the EA, during aerial surveys in the 
winter/spring period, blue whales were 
the only mysticete species observed 
within Area 2 (i.e., die OSTR). Based 
upon this observation, an incidental 
take authorization for mysticetes should 
include only blue whales. However, 
because of die migratory nature of 
mysticetes, a conservative approach was 
taken, which was to request additional 
mysticete species based upon the 
method mentioned by the commenter.

While California sea lions are the 
most abundant pinniped species in the 
SCB, because they are more likely to 
remain closer to islands and the 
coastline, fewer are expected to be in 
the area of the test. Therefore, fewer 
animals are anticipated to be 
incidentally taken.

Com m ent: One commenter questioned 
the calculations for incidental take of 
northern fur seals because the EA stated

th^t the species shared similar attributes 
with northern elephant seals.

R espon se: The similar attributes 
northern fur seals share with northern 
elephant seals for the purposes of 
calculating the effectiveness of 
mitigation only, were the extended 
diving capability and the likelihood for 
northern fur seals to remain in the area 
most of the year.

C om m ent: One commenter was 
concerned that takes by physical 
harassment is not defined, that 
harassment parameters are based upon 
tests on humans in an air environment, 
and the relationship between avoidance 
behavior caused by aircraft and that of 
the detonation. This commenter (and 
others) was also concerned that marine 
mammals would not be detectable from 
the air, making the incidental take tables 
suspect.

R espon se: The commenter is correct 
that a definition for physical harassment 
has not been provided and that human 
volunteers have been used for testing 
the effects of explosives in the water 
(not in the air as the commenter stated)» 
in order to determine the parameters for 
physical harassment. Physical 
harassment of cetaceans due to tactile 
“stings” from the shockwave 
accompanying detonations has been 
inferred from studies with humans. This 
inference seems plausible given studies 
on dolphin skin sensitivity where the 
authors 2,3 concluded that “the most 
sensitive areas of the dolphin skin 
(mouth, eyes, snout, melon and 
blowhole) are about as sensitive as the 
skin of human lips and fingers.” Skin 
sensitivity on pinnipeds and large 
whales has not been tested. Therefore, 
until tests can be conducted to 
determine the overall sensitivity of the 
skin of marine mammals, NMFS and the 
Navy have made the assumption that 
both humans and marine mammals have 
similar tactile sensitivity in the water.

In another rulemaking, NMFS has 
proposed a new definition of “harass” 
(58 FR 53320, October 14,1993) at 50* 
CFR 216.3. Harass is proposed to mean, 
under the definition of “take” in the

1 The reference for human testing in the EA was 
in error. The correct citation is as follows: Christian, 
E. A. and J.B. Gaspin. 1973. Swimmer safe standoffs 
from underwater explosions. Navy Science 
Assistance Program Project No. PHP-11-73.

2 Ridgway, S.H. and DA. Carter. 1993. Features 
of dolphin skin with potential hydrodynamic 
importance. IEEE Engineering in Medicine and 
Biology: 83-88.

3 Ridgway, S.H. and D.A. Carder. 1990. Tactile 
sensitivity, somatosensory responses, skin 
vibrations, and the skin surface ridges of the 
bottlenose dolphin, Tursiops tm ncatus  pp 163-179 
IN: Sensory Abilities of Cetaceans. J. Thomas and 
R. Kastelein (eds) Plenum Press, N.Y. 710 pp.

MMPA, “an intentional or negligent act 
or omission that results in, an injury to 
a marine mammal, a disruption in the 
behavior that a marine mammal was 
exhibiting prior to the act or omission, 
or a significant effect on the normal 
behavioral patterns of a marine 
mammal, including, but not limited to, 
breeding, feeding, sheltering, or 
migration patterns.” This definition, if 
implemented in that rulemaking, will 
apply also to these small take 
regulations.

As stated in the application, for 
reasons of safety, aircraft cannot be 
airborne at the time of detonation and 
will need to leave the area 
approximately 3 minutes prior to 
detonation. Therefore, “avoidance 
behavior” by marine mammals, 
unfortunately, will not be directly 
observable from the air. Harassment 
takes will be calculated indirectly as 
those animals detected within the 3-nm 
post-test search zone, but outside the 
area wherein the test is considered to 
have resulted in death or injury.

NMFS and the Navy recognize that 
some marine mammal species will be 
difficult to detect from the air and that 
some injurious and/or lethal takes may 
occur even with the mitigative measures 
being implemented to reduce takes. The 
ability of aerial observers to detect these 
species has been taken into account 
when calculating incidental take levels 
(refer to Table 14 and accompanying 
text in the EA; also see “Mitigation” 
responses below).

C om m ent: One commenter believed 
that it was unclear whether all marine 
mammals will be regarded as “may have 
been harassed” if  they are found within 
the safety zone subsequent to a test.
This commenter also wanted NMFS to 
clarify the relationship between danger, 
shock, and safety zones and to specify 
the size of the safety zone in the final 
rule.

R espon se: Marine mammal scientists 
will categorize marine mammals 
detected within a search area of 
approximately 3-nm radius of a 10,000- 
lb charge detonation according to 
whether they are; (1) deceased, or 
severely injured and likely to die; (2) 
“injured” but not likely to die; and (3) 
harassed. If the marine mammal is 
believed to have been within 
approximately 1 nm of the test site at 
the time of detonation, it will be listed 
as either dead or seriously injured; 
“injured, but not seriously, if  outside 1 
nm but within approximately 13A nm, 
and “harassed” if  outside 13A nm but 
within the 3-nm search area. NMFS 
notes that counting all marine mammals
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observed within 3 nm of a test site 
should account for all incidental takes, 
since outside the monitoring area, the 
160 dB level for the onset of harassment 
takes will be found only at a significant 
depth. The LOA will specify the 
conditions for categorizing marine 
mammals, and, among other things, the 
size of the safety zone for each 
detonation weight. The final rule has 
been written to clarify terms.

C om m ent: One commenter noted that 
provision is made in the proposed 
regulations for altering the test 
procedure if  marine mammal fatalities 
or injuries are detected. The commenter 
feels that if the consensus among marine 
biologists is that harassment occurs 
beyond the bounds of the safety zone 
* * * t this should also be justification 
for altering the test procedure.

R espon se: Theoretically, physical and 
acoustic harassment may occur outside 
the 2-nm safety zone (refer to the Navy 
application for information). However, 
because of shot geometries, the amount 
of “safe water” at the water surface is 
closer to the detonation point than the 
perimeter of the safety zone. For this 
reason, NMFS believes that the 3-nm 
post-test survey zone will include all 
marine mammals “harassed” by the 
shot. NMFS will continue to monitor 
ship shock tests to determine whether 
modifications to the procedure, the 
regulations or the monitoring program 
will result in a decrease in marine 
mammal take, including takes by 
harassment.

C om m ent: One commenter noted that 
the application presents test data versus 
model predictions for lung injury (Table 
7) and because marine mammals vary 
greatly in size and volume of air spaces, 
fat content, and other things, fixed 
models are problematic in describing 
lethal or injurious effects to marine 
mammals.

R espon se: Absent data from 
experimental testing on live marine 
mammals (or other proxy animals) for 
the larger explosive charges, the model 
predictions are the best scientific data 
available and have been used by NMFS 
and the Navy for their calculations of 
incidental take. However, it should be 
noted that figures 11 through 15 in the 
application show the calculated range 
for the onset of slight lung injury as a 
function of both the marine mammal 
weight and the explosive charge weight. 
Figure 11 shows that the larger the 
mammal, the closer to the detonation 
site the animal needed to be in order to 
incur injury. The Navy used a marine 
mammal weighing 110 lb (50 kilograms 
(kg)) to calculate die safety range 
necessary to preclude injury to marine 
mammals.

C om m ent: The low frequency (below 
300 Hz) of the detonation acoustic *  
signal has been determined as being too 
low to harass any odontocetes (i.e., 
toothed whales). The commenter stated 
that only limited data are available on 
the effect of low frequency sound on 
odontocetes, and because the data 
available are for one or two species (to 
the commenter’s knowledge), can NMFS 
therefore make such a sweeping 
assumption?

R espon se: The best scientific 
information available indicates that 
odontocete cetaceans cannot hear well 
in the frequencies emitted by the 
explosive detonation. Additional 
evidence indicates that they also may 
not be able to hear the pulse generated 
from underwater detonations of even 
the largest charges because it is very 
brief (ca. 0.05 sec). However, because 
odontocetes and pinnipeds are 
considered to be “taken” by physical 
harassment already, whether they also 
hear (and are thereby acoustically 
harassed) the explosion would not add 
significantly to the take estimates.

C om m ent: One commenter wanted to 
know how many Navy ships and planes 
would be in the area at the time of 
detonation and afterwards and whether 
this activity, might affect marine 
mammals, seabirds, turtles, fish, and 
other marine life.

R espon se: The number of Navy 
vessels and aircraft that would be 
involved in the exercise will depend 
upon their specific requirements for the 
ship shock trial. The effect of these 
vessels on marine life, including marine 
mammals, would be expected to be 
negligible and likely no more intrusive 
than that caused by commercial and 
other vessels using the nearby Route 2 
ship traffic lane into Los Angeles/Long 
Beach (approximately 4.6 percent of the 
approximately 19,800 round trips 
annually by non-commercial fishing 
marine vessels into Los Angeles/Long 
Beach use Route 2).

There may be some inadvertent 
harassment of marine mammals by 
marine mammal surveillance aircraft 
during the various surveys for mammal- 
free areas for the detonation site. 
However, because these search efforts 
are under the direction and control of 
NMFS Southwest Fisheries Science 
Center (SWFSC) and are for the purpose 
of avoiding injury or death to marine 
mammals, this activity is being covered 
under their scientific research permit 
(Permit Number 873; P77#50). In 
addition, there might be some 
harassment takes during the post-survey 
monitoring and recovery efforts. This 
latter program is authorized by the 
regulations (50 CFR 228.55(d)(2)) and

does not require a separate permit under 
theMMPA.

C om m ent: One commenter wanted 
the Navy to recalculate its incidental 
take request by using the upper 95th 
percentile of the population abundance 
estimates instead of the mean of those 
estimates. This, the commenter believes, 
would avoid the possibility of the Navy 
exceeding its authorized take limits and 
needing to cease operations in order to 
request the additional takes.

R espon se: Such an amendment to the 
Navy’s application would inordinately 
delay the scheduled ship shock trial. In 
addition, because of the very 
conservative approach to estimating the 
number of incidental takes, it is 
considered extremely unlikely that 
explosives detonations in the OSTR will 
result in incidental take levels 
approaching the requested level.

Scientific Evidence
C om m ent: Commenters stated that 

NMFS did not use the best available 
scientific evidence available and that 
the data used were dated because they 
were over a decade old. Two 
commenters referred to “recent 
scientific evidence” showing that sound 
pressure waves seriously impact marine 
life.

R espon se: NMFS uses both the 
MMPA and the ESA standard of “the 
best available scientific and commercial 
data” to determine the impacts of 

, activities on marine mammals.
Although NMFS would like to have 
more baseline data on marine mammals 
within the SCB and more information 
on the effects of large-charge 
detonations on marine life, in particular 
on marine mammals, NMFS based its 
decision on the best information 
available, including NMFS marine 
mammal assessment surveys conducted 
in 1991 and 1992 and Defense 
Department research on the effects of 
explosions on marine life. NMFS is not 
aware of any more recent scientific 
evidence that would be contrary to its 
findings and two commenters did not 
provide citations or references to any 
new information. Also, without 
knowledge of scientific evidence 
contrary to research used in its 
determination, NMFS is confident that 
it used the best scientific and 
Commercial data available in making its 
determination. However, monitoring is a 
requirement of the regulations and for a 
continuation of the LOA. The results 
from the monitoring will be used to 
verify (or refute) the findings made by 
NMFS, and if new evidence or data 
indicate that the impact on marine 
mammals is more than negligible,
NMFS will reassess its findings and take
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appropriate action as mandated by 
section 101(a)(5)(B)(ii) of the MMPA.

Com m ent: The EA, upon which the 
proposed regulations rely, fails to meet 
the standards mandated by the MMPA 
because NMFS failed not only in 
obtaining the best scientific evidence 
available, but failed in using even the * 
limited evidence available as a basis for 
a reasoned conclusion. For instance, the 
Navy has indicated to NMFS that tests 
will not be conducted if  marine 
mammals are detected within the testing 
zone * * * and NMFS concluded * * * 
that such efforts will minimize impacts 
to marine mammals, despite knowing 
that many marine mammals will not be 
visible by aerial survey. The commenter 
continues that the Navy, given its years 
of experience under the seas, should be 
able to detect marine mammals.

R esponse: NMFS used the best 
scientific information available in 
making its assessments and 
determinations (see previous response). 
As stated in the EA, the evidence 
indicates that some marine mammal 
species may not be observed by aerial 
surveillance during pre-test overflights 
(because they are submerged at the 
time). Since detonation of the explosive 
charge will not take place if even a 
single marine mammal (or sea turtle, 
fish school or seabird flock) is observed 
within the safety zone, it is the 
possibility that some marine mammals 
would be missed during pre-test surveys 
which makes a small take authorization 
necessary. The scientific basis for 
assessing the likelihood of marine 
mammals being taken was fully 
discussed and documented in both the 
EA and the Navy application.

For a response on the Navy's ability 
to detect marine mammals, refer to the 
responses related to_“Monitoring” 
below.

Com m ent: One commenter was 
concerned because the information used 
by NMFS in making its finding of 
negligible impact was based on 
theoretical calculations and not on 
actual tests.

R esponse: NMFS shares the concern 
of the commenter, but obviously, 
conducting tests on the effects of 
explosives on livè marine mammals 
would be controversial and an 
authorization may be difficult for a 
scientific research applicant to obtain 
under the MMPA. For that reason, the 
Navy bases its impact assessments on 
theoretical calculations, supported by 
test data using small charges on 
alternative test animals. NMFS will 
closely monitor ship shock tests and 
review the reports required under these 
regulations and the LO A to determine 
whether the basis for the finding of

negligible impact continues to exist. If a 
negligible finding can no longer be 
made, NMFS is required under sections 
101(a)(5) (B) and (C) of the MMPA to 
withdraw or suspend the authorization 
to take marine mammals.

Surveys
Com m ent: Several commenters 

criticized the survey effort claiming that 
some experts consider 800 ft (266 m) to 
be too high for aerial surveys to observe 
marine mammals and that vessel 
surveys are potentially an unnecessary 
use of funds. One commenter wants to 
see the survey effort placed in context 
with the surrounding area.

R espon se: The aenal and vessel 
surveys were conducted by NMFS as 
part of its marine mammal assessment 
program under section 114 of the 
MMPA. Since these surveys were for the 
entire California coast and not restricted 
to the SCB, they were “in context.” The 
data from these surveys were used by 
the Navy in its application. The survey 
design methodology uses an aircraft 
height of 700 to 800 ft (233 to 266 m) 
which is the height commonly used for 
marine mammal surveys.4 Without 
evidence to the contrary, NMFS 
continues to believe that a height of 700 
to 800 ft (233 to 266 m) is appropriate, 
as lower altitudes may result in missed 
animals due to the reduced time for 
observation from being closer to the 
water (higher ground speed).

Surveys to determine areas of low 
marine mammal abundance and pre- 
and post-detonation surveys do not 
need to extend beyond the OSTR. To 
survey greater distances than necessary 
would reduce the amount of time 
available to survey the impact area.

Population Assessment Methodology
Com m ent: One commenter considered 

NMFS’ determination of impacts upon 
affected species to be “arbitrary and 
capricious” because NMFS “admitted” 
that the density of many species is 
unknown. Another believed the impact 
of the action is unknown because the 
density of the species in the area is 
unknown. The first commenter also 
stated that density studies are necessary 
before NMFS may proceed.

R espon se: It is unclear how these 
commenters arrived at this conclusion, 
as Table 14 in the EA gives the 
calculated density for each species in 
the SCB. Population estimates for the 
SCB were made from aerial and vessel

4See, for example, Leatherwood, S., I.T. Show, Jr., 
R.R. Reeves and M.B. Wright. 1982. Proposed 
modifications of transect models to estimate 
population size from aircraft with obstructed 
downward visibility. Rept. Int. Whal. Commn. 
32:577-9.

surveys of the California coast in 1991 
and 1992. Additional surveys were 
conducted in 1993 in the SCB and are 
currently being analyzed. However, 
marine mammal density is not static, it 
can vary due to school size, 
environmental conditions, migratory 
patterns and food source distribution, 
making it difficult to predict where in 
space or time an individual or a group 
of animals will occur. For those reasons, 
when calculating the number of animals 
expected in the test range, an 
assumption is made that distribution is 
uniform, which it is not. This has been 
discussed previously in a related 
comment under “Incidental Take” 
above. (Also, refer to similar comment 
under “National Environmental Policy 
Act Concerns” below). The assumptions 
specific to each marine mammal group 
is given in the EA.

Com m ent: One commenter was 
concerned that 1992/93 was an 
anomalous year due to El Nino and its 
effects upon the distribution and 
abundance of marine mammal species.

R espon se: Aerial and ship marine 
mammal surveys, upon which 
incidental take estimates are based, 
were conducted in 1991 and 1992. 
Additional survey work to determine 
areas of low marine mammal abundance 
for the ship shock tests were conducted 
during 1993. Distribution and 
abundance estimates from these studies, 
in general, agree with previous studies, 
with some exceptions, which were 
noted and fully discussed in the EA.

Mitigation and Monitoring
Com m ent: Many commenters stated 

that the proposed mitigation measures 
were inadequate. Many were concerned 
that aerial surveys would be 
unsuccessful in detecting marine 
mammals because they spend 90 
percent of the time submerged.

R espon se: NMFS believes the 
mitigation measures required by the rule 
are adequate to protect marine mammals 
and reduce incidental take to the lowest 
level practicable. While aerial surveys 
will have difficulty detecting those 
marine mammal species that spend a 
significant portion of the time 
submerged, the regulations prohibit 
detonations if even a single marine 
mammal (or sea turtle, sea bird flock or 
fish school) is sighted within the safety 
zone by aerial survey. The small take 
authorization is for die unintentional 
take of marine mammals not sighted by 
aerial survey. Refer to the EA for a 
detailed discussion on how the small 
take estimates were made.

C om m ent: Some commenters 
suggested additional (or alternative) 
methods for detecting marine mammals
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during surveys, especially for deep
diving species, such as sonobuoys and 
hydrophone arrays. One commenter also 
suggested, if possible, using sound to 
cause some species to surface so they 
can be seen or to leave or avoid the test 
area.

R espon se: Although the Navy 
proposes to employ hydrophone arrays 
at several locations to record the 
impulse pressure wave resulting from 
the ship shock trial, these hydrophones 
will not be capable of recording marine 
mammal vocalizations. Also, because 
the shock trial is a mobile exercise, and 
because it would be necessary to 
triangulate on vocalizing marine 
mammals in order to determine whether 
or not they are within the vicinity of the 
shock trial, this suggestion is not viewed 
as being practicable at this time. .

The practicality of using "scare 
charges" (smaller explosive charges) or 
high decibel noise devices in order to 
scare marine mammals from the area of 
testing is equivocal at best. There is 
insufficient evidence to give assurance 
that marine mammals would leave the 
area and not be attracted to the site.

C om m ent: One commenter considered 
the 2-nm safety zone to be inadequate, 
believing that injury or harassment 
could occur at distances greater than 2 
nm. The commenter also considered 
"Area 1” and "Area 2” to be artificial 
and anthropocentric. Other commenters 
were concerned that the effects could 
extend to great distances, for example 
physical harassment could occur 22,000 
ft (6,706 m) from the detonation and 
acoustic harassment up to 121,000 ft 
(37,039 m) for a 10,000-lb (4,536 kg) 
charge. One commenter was concerned 
that these distances would cause an 
impact very close to the nearest islands.

R espon se: NMFS considers the 2-nm 
safety zone to be adequate to protect 
marine mammals from injury and death. 
As indicated in the EA (Table 12) for the 
10,000-lb (4,536 kg) charge, the 2-nm 
(i.e., 12,150-ft (3,704 m)) safety zone is 
greater than the calculated limit for 
minimum eardrum injury (9,400 ft 
(2,865 m)).

As noted in Table 12, while physical 
harassment could occur up to 22,000 ft 
(4.2 nm) from the detonation, as 
indicated in the application, the safety 
zone exceeds the maximum horizontal 
ranges for physical harassment for 
mammals at the shallow depths; 
however, for mammals at depths greater 
than 200 ft (67 m), there is a possibility 
for physical harassment beyond the 
safety zones, since the surface reflected 
relief wave arrives later at these depths 
for these ranges. Refer ta th e application 
for a detailed description of sound

source levels in the marine 
environment.

For acoustic harassment, based upon 
the best available information, 
pinnipeds and odontocetes are unlikely 
to be subjected to acoustic harassment 
due to the very low frequency and 
extreme brevity of the sound associated 
with detonations. For mysticetes, the 
range for the 160 dB re 1 uPa (the level 
above which avoidance behavior is 
believed to occur) increases from 86,000 
ft (14.2 nm) at a water depth of 50 ft (15 
m) to 121,520 ft (20 nm) at a depth of
1,000 ft (305 m). Therefore, while some 
mysticete cetaceans may be acoustically 
harassed if at these depths, it is unlikely 
that any impacts will accrue to the 
coastal zone of the SCB because of the 
distance from the detonation site, the 
shallow depths of the coastal zone and 
the masking effect of ambient noise (e g., 
surf, wind, rain and/or distant shipping 
and other industrial activity noises).

Area 1 and Area 2, while artificial, 
were used only for estimating the 
abundance of marine mammals within 
the test area. Refer to the EA and/or the 
Navy application for additional 
description of the methodology used in 
determining abundance.

C om m ent: One commenter was 
concerned because there was no method 
indicated that would assess the extent 
and/or severity of acoustic (and other) 
injury incurred by marine mammals in 
the test area. The commenter states that 
these types of injury would be very 
difficult to assess from aerial or 
shipboard reconnaissance. For many of 
the mammals that would be affected, 
acoustic injury could have a profound 
impact on their ability to navigate and 
on their ability to interact with other 
animals.

Because of the possibility that 
acoustic injury could have significant 
impact, the commenter believes that 
there should be a more comprehensive 
plan for assessing the extent of acoustic 
injury and its impact on marine life as 
a result of this project.

R espon se: Wnile generally agreeing 
with the comment, NMFS disagrees that 
a more comprehensive plan is 
necessary. Three types of injuries have 
been identified for marine mammals 
from ship shock trials. These are: (1) 
Lung injuries; (2) gastro intestinal 
injuries; and (3) eardrum (rupture) 
injuries. As determining the type and 
extent of these injuries would require 
capturing and either sacrificing the 
animal or subjecting the animal to long
term captive observation, and as both of 
these are unacceptable to NMFS unless 
the animal requires euthanization or 
immediate veterinary care, the Navy and 
NMFS will utilize less intrusive

methods for determining incidental 
takes, including, but not necessarily 
limited to, photo-identifying "injured” 
marine mammals, and necropsies on 
stranded and other dead marine 
mammals to determine the probable 
cause of death and its relationship if 
afiy, to the trial. However, because even 
minimal eardrum injury is not expected 
to occur beyond 9,400 ft (1.5 nm), few 
marine mammals are expected to be 
impacted.

C om m ent: Commenters were 
concerned that the post-test surveys 
would not be able to detect all marine 
mammals (and fish) that are killed or 
seriously injured during ship shock 
trials, because animals might sink and 
not rise immediately to the surface. One 
commenter suggested post-detonation 
surveys continue for up to 1 week after 
the trial to search for these animals and 
to assess oceanographic current patterns 
to determine search effort. One 
commenter recommended that 
monitoring should be conducted over 
the long-term to document whether 
there is a chronic effect from the ship 
shock trials.

R espon se: NMFS agrees with these 
concerns, noting that a ship shock trial 
is a series of one to six (usually four) 
charges set off approximately one week 
apart. Therefore, a project and its 
monitoring program are likely to 
continue for up to six weeks between 
the first and last detonations. As 
explained in detail in the application 
(refer particularly to Figure 31), post
detonation surveys will begin 
approximately 30 minutes after each 
detonation. The survey effort will be 
repeated for each scheduled test until 
the shock trial is completed. The 48- 
hour advance pre-detonation marine 
mammal search survey will also serve as 
a final post-test follow-up survey for the 
previous test. A post-trial follow-up 
survey will be conducted approximately 
1 week after the last test of the shock 
trial. In addition, the Marine Animal 
Recovery Team (MART) will be required 
to make every effort to document and 
examine those injured or'dead marine 
mammals (if any) that are moved 
outside the test area by currents 
subsequent to a detonation. Finally, 
NMFS will monitor the stranding 
records for evidence that the ship shock 
trials are having more than a negligible 
impact on the marine mammal species 
and stocks in the SCB. The monitoring 
requirements for marine mammals will 
be specified in the LOA.

Although deceased marine mammals 
that sink will return to the surface 
within a few days of the detonation, it 
is unlikely that subsurface fish species 
would be detectable during post-test
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monitoring and would likely be 
consum ed by predators before surfacing. 
Sea turtles will also be difficult to detect 
once they sink.

Comment: Several commenters noted 
that the course of action was unclear, 
should a marine mammal be lethally 
taken.

Response: A s the NMFS and the Navy 
expect few marine mammals to be killed 
during ship shock trials, each lethal take 
will be reviewed by NMFS scientists, 
MART personnel and the U.S. Navy to 
determine whether similar takes can be 
prevented in future tests. However, until 
ship shock tests take place and 
incidental lethal takes are documented, 
the actions NMFS and Ihe Navy will 
take to reduce potential future lethal 
takes cannot be determined.

Comment: One commenter, while 
approving of NMFS* participation in 
post-test monitoring, recommended the 
final rule prohibit Naval reconnaissance 
of the test area, by sea or air, until after 
the reconnaissance by NMFS and 
retrieval by MART are completed.

R esponse: NMFS believes that this 
recommendation is neither practical nor 
warranted. The ship shock test is a 
complicated combat simulation that 
requires the participation of several 
Navy aircraft and ships. Therefore, the 
Navy cannot be prohibited from the test 
area, although it will likely have moved 
away from the detonation site by the 
time the post-test monitoring begins. 
Moreover, it is not entirely clear from 
the comment the purpose behind the 
requested prohibition, since the Navy 
will have an authorization for 
incidentally taking marine mammals 
during the exercise.
Endangered Species Act Concerns

Com m ent: The Navy violated the ESA 
by its failure to request a “biological 
opinion“ detailing how the proposed 
detonation will afreet endangered and 

I threatened species. Several commenters 
; believe that the proposed action should 
! be denied because of this 

noncompliance. One commenter wanted 
! to review and comment on the 

biological opinion.
R esponse: The preamble to the 

| proposed rule noted that NMFS will be 
consulting with the Navy under section 
7 of the ESA. The Navy is required to 
consult under section 7, and it generally 
is NMFS policy that formal consultation 
should be initiated at the earliest 
opportunity, in this case, since NMFS 
would be conducting formal 
consultation with both the Navy and 
itself (because the proposed issuance of 
a small take authorization is a Federal 
action), consultation was not initiated 
until after the'proposed rule was issued

on October 15,1993. That consultation 
has been completed. A copy of NMFS’ 
Biological Opinion and Incidental Take 
Statement is available upon request (see 
ADDRESSES). As noted previously, the 
requirements for mitigation, as well as 
monitoring, in conjunction with other 
existing regulations, are expected to 
provide adequate protection for listed 
species.

Although biological opinions issued 
under section 7 are available to the 
general public, they are not subject to 
review and comment.

National Environmental Policy Act 
(NEPA) Concerns

C om m ent: Several commenters at 
both the public meetings and in written 
comments believed that NMFS should 
prepare a draft environmental impact 
statement (DEIS) rather than an EA 
before it issues final regulations.

R espon se: Since NMFS must analyze 
a request for a small take authorization 
to determine whether the proposed 
marine mammal taking has only a 
negligible impact on species or stocks of 
marine mammals and does not have an 
immitigable adverse impact on the 
availability for subsistence uses, NMFS 
assessed many of the potential 
environmental impacts that are also 
assessed under NEPA. Through this 
process, and during preparation of an 
EA, NMFS determined that the 
proposed activity (i.e ., issuance of 
regulations and an LOA) will not 
significantly affect the quality of the 
human environment and made a 
“finding of no significant impact.“ If an 
EA results in this finding, no additional 
documents are required by NEPA. The 
detonation of the explosives by itself 
does not necessarily invoke a 
“significant“ impact finding. However, 
the Navy must also satisfy NEPA prior 
to undertaking any action that might 
impact the human environment.

The following 8 comments relate 
specifically to NEPA concerns raised by 
one or two commenters (but may also 
have been mentioned by others). One of 
these commenters submitted detailed 
comments to support its position that 
the proposed action will have a 
“significant” impact under NEPA and 
therefore requires a DEIS. However, 
NMFS does not concur with the 
commenter’s interpretation that CEQ 
regulations state that certain factors 
(which follow and are evaluated below) 
are “critical“ for making a 
determination relating to the “intensity" 
of the action. CEQ regulations (40 CFR 
1508.27) require these factors “ to be 
considered“ in evaluating the intensity 
of the proposed action. As discussed

below, these factors were given 
consideration by NMFS.

C om m ent: Adverse impacts far 
outweigh any beneficial impacts (40 
CFR 1508.27(b)(1)).
- R espon se: According to the Navy, 

ship shock testing, while possibly 
having a short-term impact on the 
marine environment, also has a 
beneficial impact in ensuring the health 
and safety of seamen onboard the 
Nation’s naval vessels. In its EA, NMFS 
found that the proposed activity (i.e., 
issuance of regulations and a LOA) will 
not significantly affect the quality of the 
human environment and thus made a 
“finding of no significant impact.”

C om m ent: The EA fails to address the 
degree to which the proposed action 
affects the public health and welfare.
The commenter was concerned that, 
because a variety of potentially harmful 
compounds from the explosive could 
persist in surface pools tor 30-60 
minutes after detonation, this could 
result in subtle and long-term effects on 
marine mammals and birds (40 CFR 
1508.27(b)(2)).

R espon se: NMFS disagrees. First, as 
stated in the EA (page 47), and as 
provided for under CEQ regulations (40 
CFR 1502.21), NMFS has incorporated 
by reference the Navy EA written in 
1990 s. While identifying that document 
more clearly on that page may have 
improved the EA, the Navy EA was 
cited in the references. That document 
described in some'detail the potential 
impacts on the human environment 
from explosives detonation. NMFS 
incorporated this information by 
reference but did not include discussion 
in its EA, that part of the Navy EA that 
discussed impacts on humans, because 
NMFS was of the opinion that the 
proposed small take authorization 
would not have an impact on public 
health or safety, and was therefore not 
relevant. However, because NMFS’ 
proposed action may affect the 
environment that marine mammals 
inhabit, NMFS’ EA does note that while 
100 percent of the solid material and 
approximately 10 percent of the gases 
would be contained in the water pool 
created by the explosion (an area 10.8 X 
10 * ft 3 (3.06 X 10 e m 3) for the 10,000 
lb (4,536 kg) charge), the concentrations 
shown are below the levels considered 
harmful for fish and would not be 
expected to pose a threat to marine 
mammals after the stabilization times 
(53 minutes for 10,000 lb (4,536 kg) 
charge). The commenter’s concern

3 Naval Air Station, PL Mugu. 1990. 
Environmental Assessment for the Ship Hardening 
Program Tests to be Conducted on the Sea Test 
Range of the Pacific Missile Test Center, Ventura 
County. California.
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however, is apparently on the impact to 
marine mammals and other marine life 
entering the surface pool before 
stabilization (i . e less than 53 minutes 
after detonation). Assuming these 
marine mammals were not within the 2- 
nm safety zone at the time of 
detonation, NMFS believes that the 
likelihood of this occurring is remote 
and if it happens there will be little or 
no effect, either singly or cumulatively, 
from the chemical components of the 
surface pool. As noted in the Navy EA, 
the chemical components (primarily 
composed of gases) would be 
thoroughly dispersed, with no possible 
buildup or cumulative effect, and 
become indistinguishable from other 
trace level constituents of the ocean 
shortly after detonation. The only solid 
particles are carbon and aluminum 
oxide. Carbon particles will tend to float 
on the surface and move with the pool 
while aluminum oxide particles, a 
naturally occurring component of 
seawater due to the weathering of rock, 
will probably settle to the bottom over 
a large area.

Post-test monitoring will observe and 
record any incidents of marine life 
entering the surface water pool, which 
will be dye-marked and visible from the 
air.

C om m ent: The testing site is located 
near an ecologically critical area (with 
unique characteristics) (40 CFR 
1508.27(b)(3)).

R espon se: While the SCB can be 
considered an ecologically important 
area that contains “unique 
characteristics” including the Channel 
Islands Marine Sanctuary, because the 
area surrounding the detonation site 
will be in an area of low marine 
mammal abundance (and presumably 
other marine life); off the continental 

, shelf (on or near the Patton 
Escarpment); approximately 50  nm from 
the nearest boundary of the sanctuary; 
and, although in productive waters, not 
in a major upwelling (nutrient-rich) or 
commercial fishing area, NMFS believes 
that the small take authorization will 
not have an impact on the SCB and its 
resources (including the Channel 
Islands National Marine Sanctuary) 
significant enough to require a DEIS.

C om m ent: The effects of the proposed 
detonations are “highly controversial” 
and involve uncertain, unique and 
unknown risks to the environment (40 
CFR 1508.27(b) (4) and (5)).

R espon se: As required by CEQ 
regulations, NMFS considered “the 
degree to which the effects (of the 
proposed action) on the quality of the 
human environment are likely to be 
highly controversial” as a factor in 
determining whether the intensity of the

proposed action would make it 
“significant.” Because NMFS’ review of 
the best available scientific information 
led to the conclusion in the EA that the 
proposed detonations will have a 
negligible impact on marine mammals 
and other marine resources, the fact that 
the commenters did not provide any 
new or contradictory scientific 
information regarding such impacts 
reaffirms NMFS’ conclusion that there is 
no real scientifically-based controversy 
about the effects of the proposed action 
sufficient to change NMFS’ conclusion 
that the proposed action would not have 
a significant impact on the human 
environment such that preparation of a 
DEIS would be warranted.

While the Navy’s ship shock testing 
may be opposed by many members of 
the public, much of that objection is due 
to philosophical differences of opinion 
rather than objective scientifically- or 
factually-based controversy over what 
will be the effects of such testing on the 
environment. NMFS believes that the 
rulemaking shows that the issuance of a 
small take authorization to the Navy 
would not have effects (intensity) that 
are “highly uncertain or involve unique 
or unknown risks” significant enough to 
require a DEIS. In the EA and in the 
Navy’s small take application, the level 
of scientific uncertainty has been 
substantially lessened by incorporating 
scientifically acceptable environmental 
prediction methods as necessary. In 
addition, mitigation and monitoring 
measures incorporated into the LOA 
and regulations substantially moderate 
potential impacts from ship shock 
testing.

The commenter states that “among 
those who are criticizing the proposed 
detonations are knowledgeable 
scientists with years of experience 
studying affected species.” However, 
other than those scientists submitting 
comments that have been addressed in 
this section, because independent 
scientists neither submitted significant 
comments addressing the science upon 
which the small take authorization is 
based when information was requested 
during the June 1993 comment period, 
nor as a result of the EA and proposed 
rule, NMFS is unaware of either the 
reasons for their purported criticism or 
contrary scientific evidence to support 
their position.

C om m en t The same commenter, 
noted that by granting the Navy’s permit 
application, NMFS will establish a 
(dangerous) precedent for future action 
with significant effects. The commenter 
was concerned that future applications 
would require no more than was done 
for this application even though 
mitigation efforts are highly

questionable as to effectiveness and that 
there would be no incentive for the 
Navy to develop more accurate 
detection methods (40 CFR 
1508.27(b)(6)).

R espon se: NMFS disagrees with this 
assessment. The mitigation measures 
(survey for low animal abundance areas, 
aerial surveys, go/no-go determination, 
post-detonation surveys etc.) required 
under these regulations are considered 
adequate to detect marine mammals and 
other marine life and limit incidental 
takings to the lowest possible number.
In addition, the ship shock test small 
take authorization will be reviewed at 
least annually to make a determination 
that the taking continues to comply with 
section 101(a)(5) of the MMPA. While 
the mitigation méasures in these 
regulations may seem “questionable” to 
some commenters, practical alternative 
methods for detecting marine mammals 
have not been recommended (see 
response'under "Mitigation”). 
Moreover, future Navy applications for 
a small take authorization under the 
MMPA will be judged on the adequacy 
of the documentation submitted, not on 
previous actions, such as this one.

C om m ent: Certain impacts, while 
insignificant individually, are 
significant when considered 
cumulatively (40 CFR 1508.27(b)(7)). 
Another commenter suggested that 
cumulative impacts include chronic 
stress, changes in migration and/or 
foraging patterns, impact on particular 
age/size classes among others.

R espon se: NMFS did not review the 
proposed action as a 1-year 
authorization; it reviewed it as a 5-year 
authorization period, and therefore 
evaluated the cumulative impacts of the 
proposed activity over 5 years. As stated 
in the EA, the cumulative impact on 
marine mammals from ship shock tests 
over the 5-year authorization period of 
the regulations will be negligible.

Also, ship shock testing (in 
combination with other military 
explosives detonation projects) would 
not have a significant impact, either 
singly or cumulatively, on the marine 
environment of the SCB over the 5-year 
authorization period. The infrequency 
of the large-charge tests and the minimal 
impact of the small charges are two 
additional reasons for this 
determination.

C om m ent: The EA fails to adequately 
address the degree to which the Navy’s 
action will adversely affect ten 
endangered/threatened species and their 
respective habitats (40 CFR 
1508.27(b)(9)).

R espon se: NMFS does not concur. 
While ship shock testing may result in 
the non-lethal injury or harassment of
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endangered marine mammals, this level 
of incidental take will not result in the 
mortality of listed marine mammals or 
result in jeopardizing the continued 
existence of these species. (Refer to the 
Biological Opinion for additional 
information). The estimated numbers of 
incidental takes are given and assessed 
in the EA. Although sperm whales, 
because of their abundance and deep
diving behavior, may be subject to a 
“high incidental take,” (i.e., six non- 
lethal injuries and 20 harassment takes 
if they are in the area on each and every 
test) there will not be a “high incidental 
killing” of sperm whales as the 
commenter states. With a California 
population size of 857 and a North 
Pacific population size of 930,000, these 
takes are considered “small” and will 
not be a significant impact on the stock. 
Moreover, the OSTR has not been 
designated “critical habitat” for any 
listed species. Individual injured 
animals would be expected to recover.

There is less information available on 
sea turtles in the SCB than marine 
mammals, as discussed in the EA. Due 
to the less effective ability of aerial 
overflights to detect some species of sea 
turtles, the Navy admits that some sea 
turtles may be injured or possibly killed 
during explosives detonation. However, 
based upon mortalities observed in 
other tests in an area of presumably 
higher sea turtle abundance than the 
SOB, and because recent research (cited 
in the EA) indicates that sea turtles are 
less susceptible to injury from 
explosives than marine mammals, few 
sea turtles are likely to be killed or 
seriously injured. Although post-test 
monitoring efforts may not be totally 
effective in determining impacts to sea 
turtles, the monitoring program will try 
to determine whether sea turtles are in 
fact incidentally killed and, if so, 
whether practical modifications are 
available to improve detection and/or to 
reduce impacts. Also, because of the 
great depth of the water at the test 
location, several species, such as coastal 
inhabiting, bottom-feeding and coral
feeding species, would be expected to 
be uncommon or rarely seen in the area. 
(Contrary to one commenter’s 
observation, even though sea turtle 
species are listed as endangered or 
threatened, some species are sufficiently 
abundant in certain areas and times to 
be considered more than “rare,” {e.g., 
offshore nesting beaches along the west 
coasts of Mexico and Costa Rica)). For 
additional information, refer to the 
Biological Opinion mentioned 
previously.

Com m ent: The proposed regulations 
violate the ESA and die MMPA (40 CFR 
1508.27(b)(10)). The commenter states

that the Navy violated the ESA by its 
failure to request a “biological opinion” 
detailing how the proposed detonation 
will affect endangered and threatened 
species and NMFS violated the MMPA 
by not using “the best scientific 
evidence available.”

R espon se: These issues were 
addressed previously under 
“Endangered Species Act Concerns” 
and “Scientific Evidence.”

C om m ent: Several commenters stated 
that NMFS did not give the proposal 
and the EA adequate circulation, or 
opportunity for public participation. 
Several commenters wanted additional 
hearings along the coast of California. 
One commenter believed that the West 
Coast hearing made a mockery of public 
involvement because it was “80 miles 
from the affected area.” This same 
commenter and another commenter 
stated that “NEPA and the MMPA 
require public participation and 
hearings.” One commenter also noted 
that “the marine scientific community 
should have provided a greater role in 
assessing the impacts of the proposed 
action.” Another listed the names of 
several scientists, who were unaware of 
the public hearings or that the Navy 
proposed to begin ship shock trials in 
February 1994.

R espon se: NMFS disagrees with 
statements that the proposal was not 
given adequate circulation. The 
application of the Navy for a small 
incidental take was made available on 
June 7 ,1993  (58 FR 31944), With a 30- 
day public comment period. In addition, 
NOAA issued a press release at that 
time, which generated several 
newspaper articles and hundreds of 
responses. The proposed rule was 
published in the Federal Register and 
both the rule and the EA were 
distributed to government, 
environmental and commercial fishing 
organizations and to those submitting 
significant comments during the June 
1993 comment period. In addition, as 
required by section 101(a)(5) of the 
MMPA, public notice of the proposed 
activity and corresponding public 
meetings were placed in several 
southern California newspapers. A press 
release noting the proposed rule and the 
meeting times and locations was also 
issued. NMFS believes that it has 
complied with both the spirit and the 
letter of NEPA, NOAA Directives 
implementing NEPA, and the MMPA in 
regard to public participation.

The location for the Long Beach 
public meeting was chosen because it 
was considered central to the affected 
area (i.e., the SCB). Those unable to 
attend the meeting were invited to 
submit written comments.

It is not possible for NMFS to have 
advance knowledge of all individuals 
interested in its activities, although it is 
noted that none of the individuals listed 
in one commenter’s November 8 ,1993 , 
testimony contacted NMFS to obtain the 
documentation for review or submitted 
comments after being informed by the 
commenter o f the proposed action. In 
addition, at least one of these 
individuals received a copy of the Navy 
application in June. The marine 
scientific community has had sufficient 
opportunity to become involved in this 
process.

C om m ent: Many commenters believe 
that NMFS should have made more of 
an effort to locate alternative sites as 
required by NEPA. One commenter 
believed that NMFS must evaluate the 
proposed site in concert with other 
possible sites. One commenter asserts 
that NMFS has not considered 
previously used sites. Another 
commenter believed that the MMPA 
required NMFS to evaluate alternate 
sites to ensure the least practicable 
adverse impact upon affected species.

R espon se: The purpose of the EA was 
to evaluate the impact of the proposed 
issuance of a small take authorization to 
the Navy to incidentally take marine 
mammals within the OSTR. Under that 
Federal action, NMFS identified two 
alternatives, in addition to the proposaL 
The alternatives to the proposal were to 
issue the LOA without mitigation 
requirements and to not issue a small 
take authorization, the no action 
alternative. Alternatives such as 
alternative sites or methods were 
identified as being beyond the scope of 
the proposed action. Because NMFS is 
not authorizing the detonation of 
explosives, only the proposed taking of 
marine mammals incidental to such 
detonations, NMFS is of the opinion 
that the site determination and method 
of operation is the responsibility of the 
Navy (provided NMFS is assured that 
there was not a practicable alternative to 
ship shock testing that would result in 
not taking marine mammals). As stated 
in the EA, if  a Small Take LOA is not 
given to the Navy (no action 
alternative), because the take was either 
not small or would result in more than 
a negligible impact to the species, then 
the Navy could elect to relocate the test 
site or take some other action. Refer to 
the response under the “Outer Sea Test 
Range” below for additional discussion 
on this topic.

C om m ent: One commenter claims that 
NMFS has not considered (as an 
alternative in the EA) a reduction in the 
size of the proposed site. Another 
wanted the Navy to not conduct tests
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north of 33°27' N. latitude withm the 
OSTR.

R espon se: The Navy will be utilizing 
survey data collected in 1993 to limit 
the test site within the OSTR to an area 
with few or no marine mammals. 
Current aerial survey data will be used 
to “reduce" the test area to a site that 
will minimize potential impacts to 
marine mammals. Arbitrarily limiting 
the test area to a particular comer or 
area of the OSTR at this stage would be 
premature, and may not result in 
reduced impacts to marine mammals 
and other marine life.

C om m ent: NMFS should consider 
such alternatives such as a reduction in 
the number of detonations; the sizes of 
detonations; and, the period in which 
detonations are allowed. Additionally, 
NMFS must give due consideration to 
alternative forms of testing.

R espon se: As stated in the Navy’s 
application, the estimated number of 
large detonations is extremely 
conservative, and based on an extreme 
worst case scenario. To ensure 
conservatism, the Navy multiplied its 
worst case scenario by 5 (years) to 
determine the absolute maximum take 
during the 5-year term of the LOA. It is 
highly unlikely that the Navy will 
detonate 60 large charges during the 5- 
year period. However, there is 
justification, although remote, for 
requiring up to 12 detonations on an 
annual basis.

Four shots of gradually increasing 
severity maximizes safety, technical 
benefits, and economics. Small 
increases in severity between shots 
raises confidence in predicting the 
potential for unforeseen hazards from 
one shot to the next. Experience, careful 
planning, and examination of objectives 
and constraints resolved that 4 shots is 
the optimum procedure for conducting 
a shock trial.

For a ship the size of an AEGIS-class 
destroyer, a 10,000 lb. (4,536 kg) charge 
is necessary to produce a nearly planar 
shock wave. A plane wave generates 
nearly uniform loading on each shot, 
which is required when measuring 
responses from thousands of reaction 
points around the ship.

At this time there is no scientific 
evidence to indicate that there is any 
one period of the year when marine 
mammals are not within the OSTR. 
Population assessment research in the 
SCB will be reviewed to determine if  
seasonal restrictions would result in 
lower incidental takes. If so, then NMFS 
would likely take actions necessary to 
ensure the greatest protection to these 
marine mammals.

Where feasible, the Navy conducts 
underwater explosives tests using

computer modeling and land-based test 
facilities. Two contractor-operated 
quarries in Virginia are used for some of 
the test work. In addition, a test pond 
has been constructed at the Army 
Combat Systems Test Activity in 
Aberdeen, MD. These facilities are 
limited to testing small and medium 
size components on floating platforms. 
Ponds, like those at Aberdeen and in 
Virginia reduce the need for testing in 
the ocean. It is impossible, however, to 
eliminate the need for open-water 
testing for programs such as full-scale 
ship shock trials.

C om m ent: One commenter believed 
that it would be “better and wiser to 
wait, if  at all possible, until the 
(computer-model] technology is 
perfected than to gamble so much on the 
current imperfections of the [ship shock 
trial] technology,”

R espon se: As stated in the EA, the 
“no action” alternative is unacceptable 
to the Navy as the “Live Fire” testing 
program is required by the National 
Defense Authorization Act (10 U.S.C. 
139). By law, ships and critical 
components or systems constructed for 
the Navy must undergo shock tests prior 
to service with the fleet to determine the 
integrity of the structure and electronic 
systems that are vital to the overall 
function and performance of the vessel 
and crew under wartime combat 
conditions. While full-scale testing is 
minimized by the use of laboratory tests 
and calculations, the Navy believes that 
it is essential to have large-scale tests at 
sea to determine total system response. 
The alternative of not testing at all 
would expose the ship and its crew to 
its first real test under hostile fire. It is 
the Navy’s judgement that this is not the 
appropriate time nor place to determine 
that a component or system fails a test. 
While alternatives are theoretically 
possible, they have not been developed 
to the point of practical application.

Other Environmental Concerns
C om m ent: Commenters were 

concerned that the area of ship shock 
testing could be a feeding area for 
whales and/or have an impact on 
marine mammal food sources or 
migratory routes.,

R espon se: There is no evidence that 
the offshore SCB area is an especially 
important area for feeding, although it is 
known that some of the larger whales 
tend to prefer the Patton Escarpment 
area and may migrate along it. NMFS 
review of the best available scientific 
information indicates that impacts on 
food sources and migratory routes 
however, would be minimal and would 
not result in a long-term impact.

Sea Otters
C om m ent: Several commenters were 

concerned about the potential for taking 
California sea otters and that the Navy 
has not applied to the U.S. Fish and 
Wildlife Service (USFWS) for an 
incidental take authorization.

R espon se: As noted in the EA 
accompanying the proposed rule, an 
incidental take of sea otters has not been 
requested because sea otters are coastal 
animals found north of San Luis Obispo, 
CA, that prefer to remain within a few 
kilometers of the coast. Those sea otters 
inhabiting San Nicolas Island as a result 
of the USFWS’ translocation efforts are 
unlikely to be within the OSTR. The 
Navy will be consulting with USFWS on 
their activity under section 7 of the 
ESA.

Gray Whales
Com m ent: Many commenters 

expressed concern that the detonation of 
explosives may impact gray whales, 
especially pregnant females and those 
females with calves and that the EA is 
in error on statements regarding times of 
gray whale migration through the SCB. 
Many commenters were concerned 
about pregnant gray whales being in the 
area in February.

R espon se: As noted in the EA, gray 
whales were sighted by Forney and 
Barlow (1993) * off the SCB in the 
winter/spring surveys, but not in the 
OSTR (i.e., Area 2); 39 percent were 
located in Area 1 (inshore SCB) and 61 
percent were found north of Pt. 
Conception. In addition, the EA notes 
that Jones and Swartz (1990)7 
documented gray whale occurrence 
around the Channel Islands National 
Marine Sanctuary during January 1986 
and 1987 via aerial surveys and that 
most gray whales (78 percent of cow- 
calf pairs and 94 percent of all other 
whales) were within 3 nm (5.6 km) of 
the islands. Animals classified by 
researchers as “calves of the season” 
comprised nearly 12 percent of the raw 
counts. Ninety-four percent of the cow- 
calf pairs were seen east of Santa Rosa 
Island. It should also be noted that 
pregnant gray whales are in the 
vanguard of the south-bound migration 
and, because they give birth from 
January to mid-February in and near the 
lagoons in Baja California, should have

«Forney, K.A. and J. Barlow. 1993. Winter 
abundance estimates for cetaceans along the 
California coast based on 1991 and 1992 aerial 
surveys. NMFS Doc. SOCCS 2. 29pp.

’ Jones, M.L and S. L. Swartz. 1990. Abundance 
and distribution of gray whales in the Channel 
Islands National Marine Sanctuary during the 
southward migration in January 1986 and 1987. 
IWC Gray Whale Workshop, paper SC/A90/G17. 
15pp.



Federal Register / Vol. 59, No. 23 / Thursday, February 3, 1994 / Rules and Regulations 5123

migrated south through the SCB by 
February, the time of the proposed 
testing.
Guadalupe Fur Seal/Steller Sea Lion

Com m ent: One commenter questioned 
the Navy’s rationale for not requesting 
an incidental take of Guadalupe fur 
seals and NMFS’ position should this 
species be taken. Another had similar 
concerns regarding the Steller sea lion.

R espon se: The Navy made a 
determination not to request an 
incidental take authorization for 
Guadalupe fur seals and Steller sea lions 
because their population sizes in the 
SCB (one to five fur seals and 100 sea 
lions) were low and that mitigation 
measures would likely detect these 
species if  an individual was there. In the 
event a Guadalupe fur seal or a Steller 
sea lion is taken, such taking would be 
in violation of the MMPA (and the 
LOA). Alternatively, if one is seen in the 
area prior to the test but not taken 
because the test is delayed until the 
animal leaves, then the Navy may elect 
to request an amendment to its LOA and 
the authorizing regulations for future 
tests.

Noise in the Ocean
Com m ent: One commenter 

recommended NMFS implement 
regulations to limit decibel levels from 
all human activity in the marine 
environment.

R espon se: Such a proposal is outside 
the scope of this rulemaking.

Outer Sea Test Range
Com m ent: Many commenters were 

concerned over the choice of the OSTR 
because of its proximity to the Channel 
Islands. Many Were concerned that 
alternative sites to the OSTR had not 
been adequately explored. One 
commenter believed the test site should 
be moved another 100 nm west, another 
that the test area should be limited to 
south of 33°27'N. latitude, while 
another was concerned that utilizing the 
southern and western extremities of the 
OSTR would put the test near the San 
Juan Seamount, an area of high primary 
and fish productivity.

R espon se: The EA listed the criteria 
that the Navy established for locating 
ship shock trials. Refer to that document 
for a list of these criteria. However, it 
should be recognized that the Pacific 
Missile Range is an oceanic area 
designated for military activities since it 
was established by the Department of 
Defense in 1946. According to the Navy, 
the OSTR has been used for ship shock 
trials since 1990. The only other West 
Coast site where ship shock trials of this 
magnitude have been conducted is

within a military operations area east of 
San Clemente Island. However, since 
1990, environmental concerns and the 
large number of fleet operations (greater 
than 200,000 per year), preclude the use 
of this area for ship shock trials. Thus, 
this alternative was eliminated from 
further consideration by the Navy. For 
a discussion on utilizing portions of the 
OSTR, refer to similar concerns under 
“National Environmental Policy Act 
Concerns” above and “Channel Islands 
National Marine Sanctuary Concerns” 
below.

It should also be noted that the San 
Juan Seamount is approximately 12 nm 
west of the western boundary of the 
OSTR. Because the 2-nm safety zone 
will be within the OSTR, at a minimum, 
the test site will be 14 nm from the 
eastern slope of the seamount. The Navy 
believes, and NMFS concurs, that there 
will be little or no impact on the 
resources of the seamount.

C om m ent: One commenter was 
concerned about the impact of duds and 
projectiles that sink to the bottom and 
either explode later or at a greater depth.

R espon se: For the ship shock trials, 
the explosive is not allowed to free fall 
through the water column but is towed 
to the site, armed, buoyed at the 
appropriate depth (125 ft (38 m) or 200 
ft (61 m) depending upon the charge 
weight) and detonated. Unexploded 
ordnance is towed to a deep-water site 
for safe disposal.
Channel Islands National Marine 
Sanctuary

C om m ent: Many reviewers 
commented on the Channel Islands 
National Marine Sanctuary and the 
impacts that they believe the ship shock 
testing will have on the marine fife 
within the sanctuary. One commenter 
stated that the contiguous line drawn 
between the two territorial sea limits 
was only 6 miles (9.6 km) from the 
sanctuary at Santa Barbara. This 
commenter believed the shock tests 
could have a negative effect on the 
marine mammals and seabirds that 
inhabit the Sanctuary. The commenter 
goes on to state that both noise and 
concussions generated from the test 
could, at the least, startle and disrupt 
pinnipeds, cetaceans and seabirds 
within the Sanctuary, and at the worst, 
the concussions could injure or kill 
these creatures. This commenter 
recommended that NMFS require the 
Navy to conduct ship shock trials south 
of latitude 33°27' N., at least 20 nm from 
the Sanctuary boundary, to give an 
added buffer zone to protect the 
resources of the Sanctuary.

R espon se: There is no evidence that 
ship shock tests, conducted within the

OSTR will impact the resources of the 
Channel Islands National Marine 
Sanctuary, and commenters have not 
offered contrary documentation (refer to 
related comment under “Mitigation and 
Monitoring” above). While the actual 
ship shock test site will likely be 
upwards of 50 nm from the outer 
boundary of the Sanctuary (in the 
southwestern portion of the OSTR), the 
northeastern boundary of the OSTR is 
located no closer than 6 nm (11.1 km) 
from the outer perimeter of the 
Sanctuary, a distance greater than 
calculated for onset of all types of take 
except acoustic harassment at 
significant water depths. As mentioned 
previously, the Navy will be utilizing 
NMFS’ 1993 marine mammal survey 
data to limit the test site within the 
OSTR to an area with few or no marine 
mammals. This current aerial survey 
data will be used to “reduce” the test 
area to a site that will minimize 
potential impacts to marine mammals. 
Arbitrarily limiting the test area to a 
particular area of the OSTR at this stage 
would be premature, and may not result 
in reduced impacts to marine mammals 
and other marine life.

Other Concerns
C om m ent: The City of Malibu and one 

supporting commenter object to the 
issuance of an incidental take permit 
because the activity is contrary to local 
policy aimed at protecting marine life in 
the waters of Santa Monica Bay and the 
nearby Channel Islands.

R espon se: The OSTR is located over 
70 nm from Santa Monica Bay, and the 
likely test site an additional 30-40 nm 
farther offshore. Based upon 
information in the EA on this issue, 
NMFS believes that there will not be an 
adverse impact on marine resources of 
the SCB (including Santa Monica Bay).

C om m ent: One commenter noted that 
NMFS has failed to ensure that the 
proposed activity is consistent with 
California’s coastal management 
program and that the EA failed to 
address the manner in which protection 
of environmentally sensitive habitat 
areas, the productivity and quality of 
coastal waters and the protection of 
marine resources will be accomplished.

R espon se: NMFS believes the EA fully 
describes the mitigation measures that 
will be required under the small take 
regulations to protect marine life and 
particularly marine mammals. Because 
the Navy is considered the lead agency 
under 15 CFR 930.40, the EA does not 
discuss the California coastal 
management program. However, the 
proposed rule made note of the 
requirement for consistency. This final
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rule contains a similar statement (see 
Classification below).

C om m ent: One commenter noted that 
the proposed activity may require a 
section 404 permit under the Federal >’ 
Water Pollution Control Act and a 
permit under the Rivers and Harbors 
Act of 1989 (sic).

R espon se: These concerns have been 
forwarded to the Navy for resolution, 
since they are beyond the scope of 
NMFS' authority.

C om m ent: One commenter wanted 
the Navy ship shock trials subject to 
oversight by a civilian committee drawn 
from among marine mammal 
protectionists and d vic leaders in the 
affected area, including the City of 
Malibu.

R esp on se: The regulations and LOA 
authorizing the inddental taking require 
the Navy to allow NMFS personnel 
onboard vessels and aircraft during ship 
shock trials and other operations using 
explosives within the OSTR. NMFS 
authority does not extend to requiring 
the Navy to be subject to an oversight 
committee of citizens. The comment has 
been forwarded to the Navy for 
consideration.

C om m ent: One commenter asserted 
that if  the LOA is issued, “a financial 
bonus will accrue to the Southwest 
Fisheries Sdence Center in La Jolla.
This represents a clear conflict of 
interest on the part of NMFS. The 
appearance of a conflict could have 
been mitigated had other entities with 
marine mammal monitoring experience 
been requested to bid; that would also 
have resulted in the lowest cost estimate 
by SWFSC, which had no incentive to 
trim its cost estimate and which will 
have no incentive to limit actual costs 
to an amount less than the estimated 
costs.”

R espon se: NMFS does not concur 
with this assessment. The Navy, in 
1992, made preliminary inquiries 
regarding the cost of conducting marine 
mammal surveys with private entities 
experienced in marine mammal surveys, 
in addition to the NMFS’ SWFSC. The 
Navy independently determined that 
NMFS would be able to conduct the 
surveys at approximately one-third the 
cost o f the other groups contacted. With 
that determination made, the Navy 
made an inter-agency transfer of funds 
to NMFS to conduct the surveys and 
post-test monitoring. The SWFSC 
proposal was included in the 
application of the Navy for a small take 
authorization and available therefor for 
review and comment at that time. No 
comments were received on the 
proposal.

Changes from the Proposed Rule
The codification scheme in the final 

rule has been modified to avoid a 
conflict with another proposed rule (58 
FR 33425, June 17,1993).

Description of Rule
The subject regulations govern the 

incidental taking of marine mammals 
during the detonation of conventional 
explosives in the OSTR off Pt. Mugu,
CA. The regulations are based on the 
entire rulemaking record including 
evidence submitted in an application 
from the Navy that the detonation of 
conventional explosives off the Channel 
Islands, CA, over the next 5 years may 
involve the'inddental taking 
(harassment, injury or death) of marine 
mammals. NMFS has determined that 
the total taking will involve small 
numbers of marine mammals and will 
have a negligible impact on the species 
for which the take is requested, their 
habitat, and the availability of these 
species for subsistence uses. Although 
two of the species of pinnipeds on the 
Channel Islands, the northern fur seal 
and the harbor seal, are taken for 
subsistence in Alaska, an incidental take 
from the populations in the Channel 
Islands would not reduce the 
availability of these species for 
subsistence in Alaska. Therefore, NMFS 
has determined that this incidental 
taking will not have an unmitigable 
adverse impact on the availability of 
marine mammals for subsistence by 
Alaska natives.

The regulations apply only to Navy 
projects involving the underwater 
detonation of conventional explosives 
in the offshore waters of the OSTR of 
the NAWC, off Pt. Mugu, Ventura 
County, CA. All activities must be 
conducted in a manner that minimizes 
adverse effects on marine mammals 
authorized to be taken and their habitat 
and in conformance with any 
requirements in a LOA issued under 
these regulations.

Under these regulations NMFS is 
issuing the Navy a 1-year LOA This 
LOA is the official document allowing 
the incidental taking of marine 
mammals. It w ill be renewed annually 
upon receipt of a report detailing 
activities conducted during the previous 
12 months, including levels of taking of 
marine mammals, provided the required 
mitigation measures are undertaken and 
the annual taking authorizations are not 
exceeded. If  a species’ annual 
authorization is exceeded, NMFS will 
review the documentation submitted 
with the annual report to ensure that the 
taking continues to have no more than

a negligible impact on the species or 
stock involved.

The annual report must be submitted 
to the Assistant Administrator for 
Fisheries, NOAA (AA), at least 120 days 
prior to the date of expiration of the 
annual LOA in  order for issuance of a 
LOA for the following year.

Any substantive changes to the 
conditions contained within the annual 
LOA, including suspension or 
withdrawal, over the 5-year period the 
regulations are in effect will be subject 
to public review and comment unless 
NMFS determines that an emergency 
exists that necessitates immediate 
action. Whether changes are 
“substantive” will be determined by the 
AA. The regulations require the holder 
of the LOA to cooperate with NMFS and 
any other Federal, state or local agency 
monitoring impacts resulting from this 
activity on these species. At its 
discretion, NMFS will place observers 
onboard either the fleet tug or the target 
vessel, or both, and on any ship or 
aircraft involved in marine mammal 
reconnaissance and monitoring either 
prior to, during, or after explosives 
detonation.

Description of Habitat and Marine 
Mammals Affected by Military 
Weapons Testing at the OSTR

The OSTR is an area in the eastern 
North Pacific Ocean, seaward of the 
Channel Islands, CA, a minimum of 20 
nm (37 km) northwest of San Nicolas 
Island, 20 nm (37 km) south of San 
Miguel Island, and 12 nm (22 km) 
southwest of Santa Rosa Island. The 
area extends 60 nm (111 km) westward 
of San Nicolas Island to 120°45/W. 
longitude in the OSTR of the NAWC, 
Ventura County, CA. Water depths in 
the test area range from approximately 
200 to over 1,900 fathoms (366 to 3,475 
m). Shallowest depths (less than 750 m) 
in the test area are associated with the 
Patton Ridge, identifiable as a rise 
oriented north-south and located nearly 
mid-range.

The following species/stocks of 
marine mammals are found in the SCB:
(1) California sea lion (Z alophu s 
ca lifom ian u s); (2) harbor seal (P hoca  
vitu lina); (3) northern elephant seal 
(M ironga anguistrostrisY, (4) northern fur 
seal (C allorhinus ursinusY, (5) Steller sea 
lions (E um etopias jubatusY, (6) 
Guadalupe fur seals {A rctocephalu s 
tow nsendiY  (7) common dolphin 
[D elphinus d elp h ish  (8) striped dolphin 
(S ten ella  coeruleoalbaY , (9) Risso’s 
dolphin (G ram pus griseusY, (10) Pacific 
white-sided dolphin (Lagenorhynchus 
obliquidensY , (11) northern right whale 
dolphin (L issodelph is borealisY, (12) 
Dali’s porpoise (P h ocoen oid es d a l If);
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(13) bottlenose dolphin (Tursiops 
truncatus); (14) killer whale (Orcinus 
orca); (15) sperm whale (P hyseter 
m acrocephalus); (16) beaked whales 
(seven species requested as a single 
group because of difficulty in 
identification including Baird’s beaked 
whale (B erardius baird ii), Cuvier’s 
beaked whale (Z iphius cavirostris), 
Hubb’s beaked whale [M esoplodon  
carlhubbsi), Blainville’s beaked whale 
(M. densirostris), Ginkgo-toothed beaked 
whale (M gin kgodens), Hector’s beaked 
whale (Af. h ectori) and Stejneger’s 
beaked whale (Af. stejn egeri)); (17) 
minke whale (B alaen op tera  
ocutprostrata); (18) blue whale 
(Balaenoptera m uscu lus); (19) fin whale 
(Balaenoptera physalu s); (20) sei whale 
(Balaenoptera b orea lis); (21) humpback 
whale (M egaptera n ovaean g liae); (22) 
gray whale (E schrichtiu s robustus); and 
(23) right whale (E u balaen a g lacialis). 
However, because of low population 
estimates in the SCB and marine 
mammal monitoring measures planned 
in association with the tests, no impacts 
or incidental takes of Steller sea lions or 
Guadalupe fur seals are expected and 
incidental take authorizations have not 
been requested by the Navy or 
authorized by NMFS. A description of 
the SCB area and the biology and 
abundance of the marine mammal 
species in the SCB can be found in the 
EA prepared in association with this 
activity. A copy of the EA is available 
upon request (see ADDRESSES).

Effects of Military Testing Activities on 
Marine Mammals

Potential impacts to marine mammals 
from explosives detonation include 
exposure to chemical by-products, 
lethal and injurious incidental take, as 
well as physical and acoustic 
harassment. Injury or death could occur 
as a direct result of the explosive blast 
(concussion) and resultant cavitation*. 
Injury could include damage to internal 
organs and/or the auditory system. Non- 
injurious harassment of marine 
mammals could occur as a result of 
physiological response to both the 
explosion-generated shockwave as well 
as to the acoustic signature of the 
detonation. Based upon information 
provided by the Navy, NMFS believes it 
is unlikely that injury will occur from 
exposure to the chemical by-products 
released into the surface waters.

8 The area of cavitation is where the water 
pressure becomes extremely low with the passage 
of the negative shock wave that moves down from 
the surface. The water separates, producing a region 
of cavitation bubbles for a brief time. This region 
of cavitation bubbles then collapses and generates a weak positive pressure wave.

Measures to Reduce Impacts

Because of the highly mobile nature of 
ship shock tests, successful avoidance 
of, or reduction in, the incidental taking 
of marine mammals is dependent upon 
the detection of marine mammals. 
Extensive pre-test surveys in the test 
area are being conducted to document 
on-range marine mammal seasonal 
abundance and to detect areas of high 
mammal density. Three 80-nm 2 (275- 
km 2) areas for ship shock tests will be 
identified prior to each test based on an 
analysis of the 1993 NMFS 12-month 
aerial survey results and historical 
marine mammal survey data. Intensive 
aerial surveys will be flown in the three 
targeted areas 1 month prior to the first 
scheduled shock test and the areas will 
subsequently be ranked from low to 
high with respect to marine mammal 
density. An intensive survey will be 
conducted in the primary test area 2 
days prior to each scheduled shock test. 
If scientists determine that marine 
mammal density is higher than 
previously predicted, the alternate 
secondary and tertiary areas will be 
surveyed to determine their short-term 
suitability for shock tests.

On test days, extensive aerial and 
surface surveillance will be conducted 
to monitor for the presence, behavior 
and condition of marine mammals 
before and after each detonation. Pre- 
and post-detonation aerial 
reconnaissance surveys will be 
conducted from a fixed-wing aircraft, 
Navy helicopters, and from the test 
vessel. If marine mammals, sea turtles,, 
or endangered or threatened seabirds are 
seen within the 2-nm (3.7-km)-radius 
safety zone (for the 10,000-lb. (4,536-kg) 
charge), detonation of the charge will be 
delayed until the animals exit the safety 
zone. Tests will not be conducted if 
marine mammals, sea turtles, seabird 
flocks or fish schools are detected 
within the safety zone. Also, tests will 
not be conducted when weather or sea 
conditions preclude adequate aerial 
surveillance. No detonations will be 
permitted without the concurrence of 
the NAWC Ecologist assigned to the 
program as the Environmental 
Coordinator. Any dead marine 
mammals and turtles seen by aerial 
survey observers during the pre-test (48 
hours prior to test) aerial survey of one 
or more of the three 80-nm2 (275-km2) 
will be documented and marked/tagged 
by MART, onboard an independent 
recovery vessel, so that those animals 
that were dead prior to the ship shock 
test will not be included in incidental 
take numbers reported to NMFS after 
the trial. Full necropsies will not be

performed on these animals, although 
tissues may be collected if  time permits.
Monitoring and Reporting

After each detonation, an aerial 
reconnaissance survey of the ship shock 
test zone, to 3 nm (5.6 km) radial 
distance from the detonation, will be 
conducted by NMFS SWFSC scientists 
who will notify the MART personnel if 
any dead or injured marine animals are 
seen. The occurrence of live marine 
mammals, seabirds and sea turtles will 
also be documented by aerial and vessel 
survey personnel. Under the direction of 
a Navy marine mammal veterinarian, 
examination and recovery of any dead 
or injured animals will be undertaken 
by MART. Necropsies will be performed 
and tissue samples taken by MART’S 
veterinary staff from any dead marine 
mammals or sea turtles. Activities 
related to the monitoring of the Navy 
ship shock program will be authorized 
under these regulations and will not 
require a separate permit under section 
104 of the MMPA.

If post-test surveys determine that an 
injurious or lethal take of a marine 
mammal has occurred, the test 
procedure and the monitoring methods 
will be reviewed by the Navy and NMFS 
and appropriate changes may be made. 
Inter-agency coordination between the 
Navy and NMFS/SWFSC will ensure 
that the tests will proceed by the safest 
possible means.

Within 90 days after any detonation 
project, the Navy will have to submit a 
summary report to NMFS. This report 
must include the following information:
(1) Date and time of the test; (2) a 
summary of the pre-test and post-test 
activities related to mitigating and 
monitoring the effects of explosives 
detonation on marine mammal 
populations; and (3) the results of the 
monitoring program, including numbers 
by species/stock of any marine 
mammals noted injured or killed as a 
result of the detonation and numbers 
that may have been harassed due to 
presence within the safety zone.

An annual report must De submitted 
by the Navy to NMFS at least 120 days 
prior to the date of expiration of the 
annual LOA in order for issuance of a 
LOA for the following year. This annual 
report must contain: (1) The date and 
time of all tests conducted during the 
previous calendar year; (2) a description 
of all pre-test and post-test activities 
related to mitigating and monitoring the 
effects of explosives detonation on 
marine mammal populations; (3) the 
results of the post-test monitoring 
program, including numbers by species/ 
stock of any marine mammals noted 
injured or killed as a result of the
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detonation and numbers that may have 
been harassed due to presence within 
the safety zone; and (4) the results of 
population assessment studies 
conducted by Navy or contract 
scientists» if  any, made on marine 
mammals in the SCB during the 
previous year.

Letter of Authorization
NMFS will renew the LOA annually 

upon timely receipt of the summary and 
annual reports, a determination that the 
maximum incidental take authorizations 
were not exceeded, and that the 
mitigation measures were undertaken. If 
one or more species' lethal or serious 
injury take levels were reached or 
exceeded during the previous year, 
NMFS will require the holder of the 
LOA to provide additional 
documentation, as may be requested, on 
the taking, including the results of the 
required reviews o f the ship shock test 
procedure and the monitoring methods 
and any measures that will be 
undertaken in the following year to 
prevent exceeding the authorized 
incidental take levels in the future.

NMFS will review these reports and 
if  it is determined that the taking may 
be having more than a negligible impact 
on any species, or if  the methods of 
taking, monitoring, or reporting are not 
being substantially complied with, 
NMFS shall, under § 228.6(e), and after 
notice and comment in the Federal 
Register, withdraw or suspend the LOA.

Conclusions
While NMFS believes that detonation 

of the larger (i.e., 1,200- and 10,000-lb. 
(544- and 4,536-kg)) charges may affect 
some marine mammals, the latest 
abundance and distribution estimates, 
based on the best available scientific 
information, indicate that the taking 
will have no more than a negligible 
impact on the populations of marine 
mammals inhabiting the waters of the 
SCB. NMFS concurs with the Navy that 
impacts can be mitigated by mandating 
conservative safety zones for marine 
mammal exclusion, incorporating an 
active aerial survey monitoring effort in 
the program both prior to, and after 
detonation of explosives, and provided 
tests are not conducted whenever 
marine mammals are detected within 
the testing zone, or if  weather and sea 
conditions preclude adequate aerial 
surveillance.

Classification
The AA has determined, based on an 

EA prepared by NMFS, that this action 
will not have a significant impact on the 
environment. As a result of this 
determination, an environmental impact

statement has not been prepared. The 
EA is available upon request (see 
ADDRESSES).

NMFS has consulted with the Navy 
under section 7 of the ESA for this rule. 
The required mitigation measures, as 
well as monitoring tests are expected to 
provide adequate protection for listed 
species. A copy of the Biological 
Opinion and Incidental Take Statement 
resulting from this consultation is 
available upon request (see ADDRESSES).

The General Counsel of the 
Department of Commerce certified to 
the Small Business Administration, 
when this rule was proposed, that, if 
adopted, this rule would not have a 
significant economic impact on a 
substantial number of small entities. 
Accordingly, no regulatory flexibility 
analysis was required or prepared.

This rule contains collection-of- 
information requirements subject to the 
provisions of the Paperwork Reduction 
Act. The collections have been 
approved by the Office of Management 
and Budget under OMB Control No. 
0648-0151. The reporting burden for 
this collection is estimated to be 
approximately 27 hours per project, 
including the time for gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the National 
Marine Fisheries Service (F/PR), 1335 
East-West Highway, Silver Spring, MD 
20910, and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. (Attn; Paperwork Reduction 
Act Project 0648-0151.)

NMFS has determined that this rule 
may result in an impact on living 
marine resources that also reside within 
the coastal zone of the State of 
CaHfomia, a State with an approved 
coastal zone management program 
under the Coastal Zone Management 
Act (CZMA). However, aerial 
monitoring and other mitigation 
measures that will be employed by the 
Navy prior to, and during, testing will 
result in a negligible impact chi marine 
mammals and other marine life. The 
Navy will be submitting a consistency 
determination for this activity to the 
State of California’s Division of 
Governmental Coordination for review 
pursuant to the CZMA section 307(c)(1) 
and 15 CFR part 930, subpart C. The 
Navy, under 15 CFR 930.40 (multiple 
Federal agency participation), will be 
the lead Federal agency for CZMA 
Federal consistency purposes.

List of Subjects in  50 CFR Part 228
Marine mammals, Reporting and 

recordkeeping requirements.
Dated: January 3 1 ,1 9 9 4 .

Nancy Foster,
Deputy A ssistant A dm inistrator fo r  Fisheries, 
N ational M arine F isheries Service.

For reasons set forth in the preamble, 
50 CFR part 228 is amended as follows:

PART 226—REGULATIONS 
GOVERNING SMALL TAKES OF 
MARINE MAMMALS INCIDENTAL TO 
SPECIFIED ACTIVITIES

1. The authority citation for part 228 
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.
2. Subpart F  is added to read as 

follows:
S u b p a r t  F — T a k in g  o f  M a r in e  M a m m a ls  
I n c id e n ta l  t o  U n d e r w a te r  D e to n a t io n  o f  
C o n v e n t io n a l  E x p l o s i v e s  b y  t h e  D ep artm en t 
o f  D e f e n s e

Sec.
228.51 Specified activity, geographical 

region and incidental take levels.
228.52 Effective dates.
228.53 Permissible methods of taking; 

mitigation.
228.54 Prohibitions.
228.55 Requirements for monitoring and 

reporting.
228.56 Renewal of Letter of Authorization.
228.57 Modifications to Letter of 

Authorization.

Subpart F—Taking of Marine Mammals 
Incidental to Underwater Detonation of 
Conventional Explosives by the 
Department of Defense

§  2 2 8 .5 1  S p e c i f i e d  a c t iv i t y ,  g e o g r a p h ic a l  
r e g io n ,  a n d  tn c td e n ta t  t a k e  l e v e l s .

(a) Regulations in this subpart apply 
only to the incidental taking of marine 
mammals specified in paragraph (b) of 
this section by U.S. citizens engaged in 
the detonation of conventional military 
explosives within the waters of the 
Outer Sea Test Range of the Naval Air 
Warfare Center, Pt. Mugu, Ventura 
County, CA.

(bj The incidental take of marine 
mammals under the activity identified 
in paragraph (a) of this section is limited 
annually to the following species and 
species groups:

Le
thal

In
jury

Har
ass
ment

California Sea Lion __ 2 38 173
Harbor S eal.................. 2 16 68
Northern Elephant Seal 9 158 724
Northern Fur Seal .. .. 2 13 57
Common Dolphin____ 1 16 67
Striped Dolphin_____ 0 2 5
Risso’s D olphin........... 0 1 2
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Le
thal

In
jury

Har
ass
ment

Pacific White-Sided 
Dolphin---------------- 3 52 236

Northern Rt. Whale 
Dolphin---------------- 2 24 108

Dali’s Porpoise______ 0 6 18
Bottlenose Dolphin...... 0 4 15
Kilter W hale................. 0 0 1
Sperm W hale.............. 0 6 20
Beaked W hales_____ 0 0 3
Minke Whale ............... 0 0 4
Blue Whale ________ 0 1 11
Fin W hale__ __ ____ 0 0 6
Sei Whale ................... 0 0 1
Humpback Whale ....... 0 0 4
Gray W hale................. 0 3 40
Right Whale ................ 0 0 1

§228.52 Effective dates.
Regulations in this subpart are 

effective from March 3,1994, through 
March 3,1999.

§ 228.53 Permissible methods of taking; 
mitigation.

(a) U.S. citizens holding a Letter of 
Authorization issued pursuant to 
§ 228.6 may incidentally, but not 
intentionally, take marine mammals by 
harassment, injury or killing in the 
course of the detonation of conventional 
explosives up to the following 
maximum annual level within the area 
described in § 228.51(a):

(1) 12 detonations of 10,000 lbs (4,536
kg); 1

(2) 2 detonations of 1,200 lbs (544 kg);
(3) 10 detonations of 100 lbs (45 kg);
(4) 10 detonations of 10 lbs (4.5 kg); 

and
(5) 20 detonations of 1 lb (0.45 kg), 

provided all terms, conditions, and 
requirements of these regulations and 
such Letter of Authorization are 
complied with.

(bj The activity identified in 
paragraph (a) of this section must be 
conducted in a manner that minimizes, 
to the greatest extent possible, adverse 
impacts on marine mammals and their 
habitat When detonating explosives, 
the following mitigation measures must 
be utilized:

(1) If marine mammals are observed 
within the designated safety zone 
prescribed in the Letter of 
Authorization, or on a course that will 
put them within the safety zone prior to 
detonation, detonation must be delayed 
until the marine mammals are no longer 
within the safety zone.

(2) If weather and/or sea conditions 
preclude adequate aerial surveillance, 
detonation must be delayed until 
conditions improve sufficiently for 
aerial surveillance to be undertaken.

(3) If post-test surveys determine that 
an injurious or lethal take of a marine

mammal has occurred, the test 
procedure and the monitoring methods 
must be reviewed and appropriate 
changes must be made prior to 
conducting the next project.

§ 2 2 8 . 5 4  P r o h ib it io n s .

Notwithstanding takings authorized 
by § 228.53 or by a Letter of 
Authorization issued under § 228.6, the 
following activities are prohibited:

(a) The taking of a marine mammal 
that is other than unintentional;

(b) The violation of, or failure to 
comply with, the terms, conditions, and 
requirements of this part or a Letter of 
Authorization issued or renewed under 
§§ 228.6 or 228.56; and

(c) The incidental taking of any 
marine mammal of a species either not 
specified in this subpart or whose taking 
authorization for the year has been 
reached.

§  2 2 8 .5 5  R e q u ir e m e n t s  f o r  m o n ito r in g  a n d  
r e p o r t in g .

(a) The holder of the Letter of 
Authorization is required to cooperate 
with the National Marine Fisheries 
Service and any other Federal, state or 
local agency monitoring the impacts of 
the activity on marine mammals. The 
holder must notify the Director, 
Southwest Region, National Marine 
Fisheries Service, 501 West Ocean 
Boulevard, suite 4200, Long Beach, CA 
(Telephone: (310) 980-4001), at least 2 
weeks prior to activities involving the 
detonation of explosiyes in order to 
satisfy paragraph (f) of this section.

(b) The holder of the Letter of 
Authorization must designate a 
qualified on-site individual(s) to record 
the effects of explosives detonation on 
marine mammals that inhábil the Outer 
Sea Test Range.

(c) The primary test area, and if 
necessary, secondary and tertiary test 
areas, in the Outer Sea Test Range, must 
be surveyed by marine mammal 
biologists and other trained individuals, 
and the marine mammal populations 
monitored, approximately 48 hours 
prior to a scheduled detonation, on the 
day of detonation, and for a period of 
time specified in the Letter of 
Authorization after each test or project. 
Monitoring shall include, but not 
necessarily be limited to, aerial 
surveillance sufficient to ensure that no 
marine mammals are within the 
designated safety zone nor are likely to 
enter the designated safety zone prior to 
or at the time of detonation.

(d) (1) Under the direction of a 
certified marine mammal veterinarian, 
examination and recovery of any dead 
or injured marine mammals will be 
conducted. Necropsies will be

performed and tissue samples taken 
from any dead animals. After 
completion of the necropsy, animals not 
retained for shoreside examination, will 
be tagged and returned to the sea. The 
occurrence of live marine mammals will 
also be documented.

(2) Activities related to the monitoring 
described in paragraph (d)(1) of this 
section or the Letter of Authorization 
issued under this part may include the 
retention of marine mammals without 
the need for a separate scientific 
research permit. The use of such marine 
mammals in other scientific research 
may be authorized pursuant to 50 CFR 
parts 216 and 220.

(e) At its discretion, the National 
Marine Fisheries Service may place an 
observer on either the towing vessel, 
target vessel, or both, and on any ship 
or aircraft involved in marine mammal 
reconnaissance, or monitoring either 
prior to, during, or after explosives 
detonation in order to monitor the 
impact on marine mammals.

(t) A summary report must be 
submitted to the Assistant 
Administrator for Fisheries, NOAA, 
within 90 days after the conclusion of 
any explosives detonation project. This 
report must include the following 
information:

(1) Date and time of the test(s);
(2) A summary of the pre-test and 

post-test activities related to mitigating 
and monitoring the effects of explosives 
detonation on marine mammal 
populations; and

(3) Results of the monitoring program, 
including numbers by species/stock of 
any marine mammals noted injured or 
killed as a result of the detonation and 
numbers that may have been harassed 
due to presence within the safety zone.

(g) An annual report must be 
submitted to the Assistant 
Administrator for Fisheries, NOAA, no 
later than 120 days prior to the date of 
expiration of the annual Letter of 
Authorization in order for issuance of a 
Letter of Authorization for the following 
year. This annual report must contain " 
the following information:

(1) Date and time of all tests 
conducted under the expiring Letter of 
Authorization;

(2) A description of all pre-test and 
post-test activities related to mitigating 
and monitoring the effects of explosives 
detonation on marine mammal 
populations;

(3) Results of the monitoring program, 
including numbers by species/stock of 
any marine mammals noted injured or 
killed as a result of the detonation and 
numbers that may have been harassed 
due to presence within the designated 
safety zone;
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(4) If one or more species’ take levels 
have been reached or exceeded during 
the previous year, additional 
documentation must be provided on the 
taking and a description of any 
measures that will be taken in the 
following* year to prevent exceeding the 
authorized incidental take level.

(5) Results of any population 
assessment studies made on marine 
mammals in the Outer Sea Test Range 
during the previous year.
§  2 2 8 .5 6  R e n e w a l  o f  L e t te r  o f  
A u th o r iz a t io n .

(a) A Letter of Authorization issued 
under § 228.6 for the activity identified 
in § 228.51(a) will be renewed annually 
upon:

(1) Timely receipt of the reports 
required under § 228.55(f) and (g), 
which have been reviewed by the 
Assistant Administrator for Fisheries, 
NOAA, and determined to be 
acceptable:

(2) A determination that the 
maximum incidental take authorizations 
in § 228.51(b) will not be exceeded: and

(3) A determination that the 
mitigation measures required under 
§ 228.53(b) and the Letter of 
Authorization have been undertaken.

(b) If a species’ annual authorization 
is exceeded, the National Marine 
Fisheries Service will review the 
documentation submitted with the 
annual report required under
§ 228.55(g), to determine that the taking 
is not having more than a negligible 
impact on the species or stock involved.

(c) Notice of issuance of a renewal of 
the Letter of Authorization will be 
published in the Federal Register.

§  2 2 8 .5 7  M o d if ic a t io n s  t o  L e t te r  o f  
A u th o r iz a t io n .

(a) In addition to complying with the 
provisions of § 228.6, except as 
provided in paragraph (b) of this 
section, no substantive modification, 
including withdrawal or suspension, to 
the Letter of Authorization issued 
pursuant to § 228.6 and subject to the 
provisions of this subpart shall be made 
until after notice and an opportunity for 
public comment. For purposes of this 
paragraph, renewal of a Letter of 
Authorization under § 228.46, without 
modification, is not considered a 
substantive modification.

(b) If the National Marine Fisheries 
Service determines that an emergency 
exists that poses a significant risk to the 
well-being of the species or stocks of 
marine mammals specified in § 228.51, 
or that significantly and detrimentally 
alters the scheduling of explosives 
detonation within the area specified in 
§ 228.51, the Letter of Authorization

issued pursuant to § 228.6, or renewed 
pursuant to this section may be 
substantively modified without prior 
notice and an opportunity for public 
comment. A notice will be published in 
the Federal Register subsequent to the 
action.
[FR Doc. 94-2482 Filed 2-1-94; 8:45 am] 
BILLING CODE 3510-22-P

50 CFR Part 651
[D o ck et No. 9 3 1 0 6 6 - 4 0 1 4 ;  122893C ]

Northeast Multispecies Fishery
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final ru le .

SUMMARY: NOAA issues this final rule to 
implement gear requirements for vessels 
fishing for northern shrimp in the 
Northeast multispecies fishery during 
the 1993/94 fishing season. Vessels 
fishing for or possessing northern 
shrimp in the U.S. Exclusive Economic 
Zone (EEZ) and all Federally permitted 
fishing vessels fishing for or possessing 
northern shrimp are required to install 
and use a finfish excluder device 
throughout the fishing season and 
throughout the range. The intent of this 
requirement is to reduce the bycatch of 
groundfish in the small-mesh northern 
shrimp fishery.
EFFECTIVE DATES: Jandary 31,1994. 
ADDRESSES: Copies of the referenced 
documents may be obtained from 
Richard B. Roe, Regional Director, 
National Marine Fisheries Service, One 
Blackburn Drive, Gloucester, MA 01930. 
FOR FURTHER INFORMATION CONTACT: 
Martin Jaffe (Fishery Management 
Specialist, Northeast Region, NMFS), 
508-281-9272.
SUPPLEMENTARY INFORMATION: The 
regulations implementing Amendment 4 
(56 FR 24724, May 31,1991) to the 
Fishery Management Plan for the 
Northeast Multispecies Fishery (FMP) 
include a measure that requires the New 
England Fishery Management Council 
(Council) to make necessary 
recommendations to the Director, 
Northeast Region, NMFS (Regional 
Director), on gear requirements for 
vessels fishing for northern shrimp.

The Council's recommendation for 
the 1993/94 fishery that any vessel 
catching, harvesting or landing northern 
shrimp be required to use a finfish 
excluder device, particularly the 
Nordmore Grate (grate), with a rigid or 
semi-rigid bar spacing of not more than 
one inch (2.54 cm), throughout the

shrimp season, was published on 
November 8 ,1993  (58 FR 59232). The 
notice also provided a summary of an 
economic analysis contained in a n . 
environmental assessment prepared by 
the Council to accompany its 
recommendation. The publication of the 
recommendation initiated a comment 
period, which concluded on December 
3 ,1993.

Comments and Responses .

A comment on the Council’s 
recommendation was received from the 
Center for Marine Conservation, which 
supported approval of the Council’s 
recommendation.

This comment was considered in the 
agency’s decision to approve the. 
Council’s recommendation.

Changes From the Proposed Rule to the 
Final Rule

Changes were made to all of the 
sections under § 651.20(b)(3)(vi), 
inclusive, to conform to the finfish 
excluder device requirement as 
published in the proposed rule to 
Amendment 5 to the multispecies FMP 
(58 FR 57774). All of the changes are for 
clarity and brevity. No substantive 
changes were made.

Classification

This action is authorized by 50 CFR 
part 651 and is consistent with the 
Magnuson Act and other applicable law.

The General Counsel Department of 
Commerce certified to the Small 
Business Administration that the 
proposed rule, if adopted, would not 
have a significant economic impact on 
a substantial number of small entities. 
As a result, a regulatory flexibility 
analysis was not prepared.

The Assistant Administrator fof 
Fisheries, NOAA, has determined that it 
is impracticable and contrary to the 
public interest to delay for 30 days the 
effective date of this rule under section 
553(d) of the Administrative Procedure 
Act. Fishermen harvesting northern 
shrimp already are required to use 
Nordmore grates in state waters of 
Maine, New Hampshire, and 
Massachusetts and have had ample time 
to adjust to this requirement. 
Implementation of this same 
requirement in the EEZ provides similar 
requirements for fishermen throughout 
the range of the fishery.

List of Subjects in 50 CFR Part 651
Fishing, Fisheries, Vessel permits and 

fees.
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Dated: January 27,1994.
Nancy Foster,
Deputy Assistant A dm inistrator fo r  Fisheries, 
National M arine F isheries Service.

For reasons set out in the preamble,
50 CFR part 651 is amended as follows:

PART 651—NORTHEAST 
MULTISPECIES FISHERY

1. The authority citation for part 651 
continues to read as follows:

Authority: 16 U.S.C. 1801 etseq .
2. Section 651.20 is amended by 

adding paragraph (b)(3)(vi) to read as 
follows:

§ 6 5 1 .2 0  R e g u la te d  m e s h  a r e a  a n d  g e a r  
lim ita tio n s .
*  *  *  *  *

(b) * * *
(3) * * *
(vi) Pursuant to § 651.20(b)(3)(iv), 

beginning January 31 ,1994 , any vessel

issued a permit under § 651.4 that is 
fishing for, harvesting, possessing or 
landing northern shrimp, and any vessel 
fishing for, catching, harvesting or 
possessing northern shrimp in the EEZ, 
must have a properly configured and 
installed finfish excluder device in any 
net used to fish for or harvest northern 
shrimp, throughout the northern shrimp 
season as established or modified by the 
Atlantic States Marine Fisheries 
Commission. The finfish excluder 
device must be configured and installed 
consistent with the following 
specifications (see Figure 6 for an 
example of a properly configured and 
installed finfish excluder device):

(A) The finfish excluder device must 
be a rigid or semi-rigid grate consisting 
of parallel bars of not more than 1 inch 
(2.54 cm) spacing that excludes all fish 
and other objects, except those that are 
small enough to pass between its bars 
into the codend of the trawl.

•(B) The finfish excluder device must 
be secured in the trawl, forward of the 
codend, in such a manner that it 
precludes the passage of fish or other 
objects into the codend without said 
fish or objects have first passed between 
the bars of the grate.

(C) A fish outlet or hole must be 
provided to allow fish or other objects 
that are too large to pass between the 
bars of the grate to pass out of the net. 
The aftermost edge of this outlet must 
be at least as wide as the grate at the 
point of attachment. Said fishi outlet 
must extend forward from the grate 
toward the mouth of the net.

CD) A funnel of net material is allowed 
in the lengthening piece of the net 
forward of the grate to direct catch 
towards the grate.

3. Figure 6 is added to part 651 as 
follows:
BILLING CODE 3S10-22-M
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[FR Doc. 94-2415 Filed 1 -31-94 ; 3:29 pml 
BILLING CODE 3510-22-C



Proposed Rules

This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1007,1093,1094,1096, 
1099, and 1108
[Docket Nos. AO-366-A36, et al.; D A-93- 
21]

Milk in the Georgia and Certain Other 
Marketing Areas; Extension of Time for 
Filing Briefs
AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Extension of time for filing 
briefs.

SUMMARY: This document extends the 
time for filing briefs on the record of the 
hearing held from November 1 ,1993 , 
through November 5 ,1993, in Atlanta, 
Georgia, concerning proposals to merge 
several Federal milk orders in the 
southern United States. Several parties 
requested more time to review the 
hearing record and to prepare briefs. 
DATES: Briefs are now due on or before 
February 25,1994.
ADDRESSES: Briefs (4 copies) should be 
filed with the Hearing Clerk, room 1083, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT: 
Nicholas Memoli, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 690-1932. 
SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding:

Notice of Hearing: Issued September 
3 ,1993 ; published September 10,1993 
(58 FR 47653).

Supplemental Notice of Hearing: 
Issued October 13,1993; published 
October 15 ,1993 (58 FR 53436).

Notice is hereby given that the time 
for filing briefs and proposed findings 
and conclusions on the record of the 
public hearing held from November 1, 
1993, through November 5 ,1993 , in 
Atlanta, Georgia, with respect to the 
tentative marketing agreements and to

Federal Register 
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the orders regulating the handling of 
milk in the Georgia and certain other 
Federal milk marketing areas pursuant 
to the notice of hearing issued 
September 3 ,1993 , and published 
September 10,1993  (58 FR 47653), and 
the supplemental notice of hearing 
issued October 13,1993, and published 
October 15 ,1993 (58 FR 53436), is 
hereby further extended to February 25, 
1994.

On December 17 ,1993, prior to the 
certification of the hearing record, the 
initial deadline for filing briefs was 
extended by the presiding 
Administrative Law Judge from January 
10 to January 24 ,1994 , at the request of 
several hearing participants. The time 
for filing briefs is now being further 
extended to February 25 ,1994 , in 
response to additional requests from 
several hearing participants. , i

This notice is issued pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
part 900).

7
CFR
part

Marketing area Docket No.

1007 G eorgia.................... AO-366-A36
1093 Alabama-West Flor

ida.
AÖ-366-A14

1094 New Orleans-Mis- 
sissippi.

AO-366-A56

1096 Greater Louisiana ..... AO-257-A43
1108 Central Arkansas..... AO-243-A46
1099 Paducah, Kentucky ... AO-183-A45

Authority: 7 U.S.C. 601-674.
Dated: January 24,1994.

Lon Hatamiya,
A dministrator.
[FR Doc. 94-2419 Filed 2 -2 -9 4 ; 8:45 am] 
BILLING CODE 3410-02-P

NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 19 and 20

RIN 3 1 5 0 -A E 8 0 -1

Radiation Protection Requirements; 
Amended Definitions and Criteria

AGENCY: Nuclear Regulatory 
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) proposes to amend 
its regulations concerning radiation 
protection requirements. The proposed 
rule would: Delete the definition of 
“Controlled area” to make it clear that 
any area to which access is restricted for 
the purpose of radiological protection is 
a restricted area as defined in the 
regulation, revise the definition of 
“Occupational dose” to delete reference 
to the “Restricted area,” revise the 
definition of unrestricted area to be 
consistent with the deletion of 
controlled area, revise the provision 
entitled “Instruction to Workers,” so 
that radiation protection training will be 
provided to all persons with the 
potential to be occupationally exposed 
and restore a provision to provide that 
whenever licensees are required to 
report exposures of individual members 
of the public to the NRC, then those 
individuals are to receive copies of the 
report. ;
DATE$: Comment period expires April 4, 
1994. Comments received after this date 
will be considered if  it is practical to do 
so, but the Commission is able to assure 
consideration only for comments 
received on or before this date. 
ADDRESSES: Mail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch.

Deliver comments to: 11555 Rockville 
Pike, Rockville, Maryland between 7:45 
am and 4:15 pm Federal workdays.

Copies of the regulatory analysis, the 
environmental assessment and finding 
of no significant impact, the supporting 
statement submitted to OMB, and 
comments received may be examined at: 
The NRC Public Document Room, 2120 
L Street NW. (Lower Level), 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Alan K. Roecklein, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3740.

SUPPLEMENTARY INFORMATION: 

B a c k g r o u n d

On May 21 ,1991 , (56 FR 23360) the 
NRC amended 10 CFR part 20 to add its 
revised “Standards for Protection 
Against Radiation (10 CFR 20.1001— 
20.2402). Compliance became
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mandatory for all licensees on January 
1,1994. Extensive discussion regarding 
interpretation and implementation of 
the new rules has ensued both within 
the NRC and Agreement State staffs and 
with licensees and other interested 
parties.

The revised standards include a 
definition for the term “Controlled 
area.” The term is defined to be an area 
outside of a restricted area, but inside 
the site boundary access to which can 
be limited for any reason (10 CFR
20.1003) . The term “Restricted area” 
was retained in the revised standards 
from the original regulation, 10 CFR part 
20, and is defined as an area, “access to 
which is limited by the licensees for the 
purpose of protecting individuals 
against undue risks from exposure to 
radiation or radioactive materials * * * 
(10 CFR 20.1003).” Neither the revised 
standards themselves, nor the 
supplemental information provide a 
basis for deciding whether to designate
a given area as a “Restricted area” or a 
“Controlled area.” In discussions with 
licensees and Agreement States, the 
absence of such a clear delineation 
appears to be the cause of considerable 
uncertainty among a number of 
licensees regarding how to implement 
the revised standards in this regard. The 
NRC believes that this situation can be 
alleviated by eliminating the term 
“Controlled area” from the regulations. 
This change hasjthe effect of returning 
the regulation to the former situation in 
which areas are either restricted or 
unrestricted for purposes of radiation 
protection. As has always been the case, 
licensees continue to have the option of 
controlling access to areas for reasons 
other than radiation protection.

The definition of “Unrestricted area” 
in the revised standard acknowledges 
the existence of controlled areas and 
currently is defined as an area “access 
to which is neither limited nor 
controlled by the licensee” (10 CFR
20.1003) . Deletion of the term 
“Controlled area” permits return to the 
former situation in which areas are 
either restricted or unrestricted for 
radiation protection purposes, and the 
Commission now proposes to revise the 
definition of “Unrestricted area” to 
make this clear.

Under this proposal, licensees would 
continue to have the option to control 
access for reasons other than radiation 
protection. As before, the definitions of 
“restricted area” and of “unrestricted 
area” do not preclude the existence of 
areas in which access is limited for 
purposes other than protecting 
individuals against undue risks from 
exposure to radiation and/or radioactive 
materials.

“Occupational dose” is defined 
currently in the revised standards “as 
the dose received by an individual in a . 
restricted area or in the course of 
employment in which the individual’s 
assigned duties involve exposure to 
radiation and/or to radioactive materials 
* * (10 CFR 20.1003) Through
meetings with licensees to discuss the 
revised standards, the Commission has 
become aware that this definition can be 
interpreted to allow individuals who are 
members of the public to receive an 
“occupational dose” and exceed public 
dose limits if they enter restricted areas. 
This was not the intention of the 
Commission in promulgating the 
revised standards. A fundamental 
principle present in the regulations is 
that a member of the public is subject 
to the limits for a member of the public 
(§ 20.1301 (a)(1)), irrespective of that 
individual’s location. The Commission 
is separately considering revisions to 
parts 20 and 35, whereby licensees who 
have been administered radioactive 
materials to patients and released them 
in accordance with § 35.75 would be 
exempt from the provisions of § 20.1301 
(a)(1) with regard to the radioactive 
material in the released patient. 
Licensees must be able to ensure that a 
member of the public, if present in a 
restricted area, as well as any other area, 
will not exceed an exposure of 100 
mrem/year. The suggestion that 
permission to expose a member of the 
public to a dose in excess of 100 mrem 
in a year, is created by that individual’s 
location in a restricted area, can be 
removed by a simple modification to the 
definition of occupational dose, 
specifically by eliminating reference to 
dose received in a restricted area. In 
addition, “radiation and/or radioactive 
material” should replace “radiation and 
radioactive material” to correct a 
technical error in the text of the rule. 
With these changes, it would become 
clear that occupational dose is dose 
received as a result of an individual’s 
employment in which assigned duties 
involve exposure to radiation and/or 
radioactive material. These changes 
would also make it clear that the dose 
received by a member of the public 
cannot be permitted to exceed the 
public dose limit even if  the individual 
is receiving a portion of that dose while 
in a restricted area. The remainder of 
the definition of occupational dose 
would not be modified by this action, 
and maintains the description of both 
what is included and what is excluded 
in occupational dose for purposes of 
clarity.

The regulation entitled “Instruction to 
Workers,” 10 CFR 19.12, currently

requires that all individuals working m 
or frequenting any portion of a restricted 
area be instructed in the health 
protection problems associated with 
exposure to radiation and in radiation 
protection procedures needed to 
minimize exposure. Under this 
provision, if a worker never enters a 
restricted area, he or she would require 
no radiation protection training. On the 
other hand, members of the public, such 
as delivery persons who might 
occasionally enter a restricted area, 
would be required to be trained even 
though the nature of their activities 
would perhaps not warrant such 
instruction. The proposed change to 
§ 19.12 would make it clear that anyone 
in the course of their employment in 
which the individual’s assigned duties 
involve the potential for exposure to 
radiation and/or radioactive material 
would have to be provided appropriate 
radiation protection training.

Concern about training requirements 
has been expressed for certain categories 
of workers and members of the public 
illustrated by the following cases: Case
(1) involves a member of the public who 
is potentially exposed to some radiation 
while visiting a facility or making 
deliveries, and, Case (2), a maintenance 
worker or contractor who is exposed to 
radiation while performing repairs or 
cleaning. In order to decide if training 
is required, and what type of training is 
appropriate, certain provisions of the 
rules must be considered.

First, after January 1 ,1994, a member 
of the public cannot be permitted to 
receive more than 100 mrem in a year 
unless specifically approved by the 
Commission (10 CFR 20.1301).1 Second, 
training commensurate with the 
potential radiological health protection 
problems present would be required by 
the proposed 10 CFR 19.12 only for 
individuals^whose assigned duties 
involve a potential for exposure to 
radiation and/or radioactive materials.
In the first case above, the individual’s 
activities, i.e., visiting a facility or 
making deliveries, were not assigned by 
the licensee or a licensee contractor. 
Under these conditions, the individual 
is a member of the public, and the 
licensee must ensure that exposures are 
less than 100 mrem in a year, and 
further must be as low as is reasonably 
achievable (ALARA). Doses to these 
individuals should be controlled by

1 As discussed above, the Commission is 
separately considering revisions io parts 20 and 35 
to address cases whereby licensees have treated 
patients with radioactive material and released 
them under the provisions of § 35.75, and thus 
would not fall under the provision of 
§ 20.1301(a)(1) with regard to the radioactive 
material in the released patient.
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other measures that would be included 
in an ALARA program, such as 
shielding, escorting, removing 
radioactive sources during visits, and 
controlling stay-times. Therefore, the 
Commission believes training is not 
required. However, nothing in the rules 
prevents providing training to any 
individuals.

In the second case, the individual’s 
activities, i.e., performing repairs or 
cleaning, are performed during the 
course of employment with the licensee 
or a contractor to the licensee and the 
individuals’ assigned duties do involve 
the potential for exposure to radiation. 
Although the individual may not enter 
a restricted area and, whether this 
worker’s dose exceeds 100 mrem in a 
year or not, if  the worker has the 
potential to receive some occupational 
exposure, training “commensurate with 
potential radiological health protection 
problems present in the workplace” is 
required to ensure informed consent 
and control of exposure. This training 
does not have to be extensive. The 
Commission believes that doses 
received by individual workers at a rate 
greater than the lm Sv (100 mrem) in a 
year public dose limit constitute a level 
of risk which requires training at least 
to a level which provides information 
on the risks of exposure and methods 
for reducing exposure in keeping with 
the ALARA principle.

Prior to the promulgation of the 
revised standards, paragraph 20.409(b) 
of part 20 provided that whenever a 
licensee is required to report to the 
Commission any exposure of an 
identified individual worker or member 
of the public to radiation and/or 
radioactive material, the licensee must 
also notify that individual.2 Although it 
was the intent of the Commission that 
this provision remain in 10 CFR part 20, 
the requirement was inadvertently 
omitted from the revised standards. 
Accordingly, §20.2205 is added to 
clearly restore to 10 CFR part 20 the 
intention that individual workers and 
individual members of the public are to 
be notified of exposures in excess of the 
dose limits that would require notifying 
the NRC. Under § 20.2205, the licensees’ 
obligation to notify an individual will 
be triggered if  (and only if) the 
licensee’s required report to NRC 
identifies that individual by name as 
having received an exposure to 
radiation and/or to radioactive material. 
The licensee’s obligation to identify 
individuals in a required report to the

2 See also 10 CFR 19.13(d) (When a licensee is 
required to report to the Commission any exposure 
of an individual to radiation or radioactive material, 
the licensee must also provide the individual a 
report on their exposure data.)

NRC is as provided for in 10 CFR 
20.2203.
Agreement States

The proposed amendments would 
apply to all NRC licensees and - 
Agreement States (Definitions in 10 CFR 
part 20 are Division I matters and are 
thus matters of compatibility). The 
proposed changes, with the exception of 
the addition of § 20.2205 and the 
revision of the definition of unrestricted 
area, were discussed in June 1993 with 
Agreement State representatives and the 
changes discussed were strongly 
supported. Agreement States have the 
opportunity to comment further on all 
of the proposed changes during the 
public comment period. The Agreement 
States cannot be expected to modify 
their regulations before the January 1, 
1994, date. Some States will need as 
much as 3 years to conform to the 
changes. In the interim, States may wish 
to consider alternative methods-to 
address the issues presented in this 
rulemaking.

A draft of the proposed amendments, 
with the exception of the addition of 
§ 20.2205 and the revision of the 
definition of unrestricted area, was 
provided to the Agreement States prior 
to submitting the amendments for 
publication in the Federal Register. 
Several States submitted comments.
One State suggested limiting public 
doses to “licensed” sources of radiation 
while another observed that keeping 
this provision general permitted the 
States to control exposure from 
Naturally Occurring and Accelerator 
Produced Radioactive Material (NARM) 
as well as byproduct material. The 
proposed rule is general and does not 
specify licensed sources. This approach 
is consistent with the rule, as expressed 
in § 20.1001 to control doses from all 
sources of radiation that are under the 
control of the licensee.

Another State provided a revised 
definition of “Member of the Public” 
which would not rely on the definition 
of “Occupational dose” and would 
make clear that workers exposed to 
NARM are not members of the public. 
The intent here was to minimize the 
change to the definitions and still 
accomplish the needed clarifications of 
these issues. For that reason and 
because “Occupational dose” is defined 
as from “licensed or unlicensed” 
sources, this change is not made in the 
proposed rule.

Two States argued that the draft 
language restricting the training 
requirements in 10 CFR 19.12 to 
individuals involved “in licensed 
activities” and “in the licensee’s 
facility” was too restrictive, and might

prevent workers such as housekeeping 
staff and security staff from receiving 
minimal, but needed training. The 
language of the training requirement is 
more inclusive in this proposed rule.

One State proposed retaining in 
§ 20.2104(a) a requirement to determine 
prior occupational dose if an individual 
enters the restricted area. The NRC staff 
believes that retaining only the words 
“is likely to receive, in a year, an 
occupational dose requiring 
monitoring,” is sufficient to trigger a 
determination of prior dose. The State 
also suggested wording which would 
make licensees responsible for 
accounting for occupational exposure 
from nonlicensed activities. This is 
consistent with the Commission’s 
position and the draft is revised 
accordingly.

Description
The provision in 10 CFR Part 20 for 

a “Controlled area,” its definition and 
its use in several other sections of Part 
20 would be deleted. Licensees would 
continue to have the option to control 
access to areas for reasons other than 
radiation protection.

The proposed rulemaking would 
revise the definition of “Occupational 
dose” to delete reference to the 
“Restricted area” so that the 
occupational dose limit and its 
associated radiation protection 
provisions, such as training and 
individual monitoring requirements, 
would apply to an individual who in 
the course of employment has assigned 
duties involving exposure to radiation 
and/or to radioactive material. This 
change would also indicate that public 
dose limits cannot be exceeded for 
members of the public even if  they enter 
a restricted area.

The definition o f  “Unrestricted area” 
would be revised to make it clear that 
for the purposes of radiation protection 
areas, are either restricted or 
unrestricted and that access to 
unrestricted areas can be controlled for 
reasons other than radiation protection.

“Instructions to Workers,” 10 CFR 
19.12, would be revised to make clear 
that training commensurate with the 
hazards present must be provided to all 
individuals who have the potential to be 
occupationally exposed rather than just 
to individuals working in or frequenting 
any portion of a restricted area.

“Reports to individuals of exceeding 
dose limits,” 10 CFR 20.2205, is added 
to restore to part 20 the Commission’s 
intent that any identified individual, 
including members of the public, who 
receives an exposure in excess of the 
dose limits for which a report to the 
NRC is required, will receive
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notification o f that exposure from the 
licensee.

Impact
The Commission believes that these 

proposed changes will have some, albeit 
relatively minor, impacts on licensees. 
The impacts associated with each of the 
changes are outlined below.

For the deletion o f the definition of 
controlled area, the Commission 
believes that there will be little impact 
on most power reactor licensees. 
Although some confusion has surfaced 
associated with the intent o f the terms 
“controlled area” and “occupational 
dose,” these definitions have been 
discussed extensively with and by 
industry representatives, and the 
Commission believes that the proposed 
rule generally reflects current and 
planned practices of many reactor 
licensees. Licensees can continue to 
designate areas as controlled areas for 
purposes other than radiological 
protection, irrespecti ve o f whether the 
term appears in the rule or not.

Some licensees have already 
implemented the revised standards, and 
procedures have been written which 
would require changes as a result o f this 
proposed rulemaking if  these 
procedures have employed the concept 
of controlling areas for radiological 
protection.

For those reactor licensees who have 
already formally implemented the 
revised standards or who have a need 
for the additional flexibility afforded by 
the use of the concept of controlled area 
for purposes of radiological protection, 
the provisions for exemptions from the 
NRC*s regulations provides an avenue of 
relief. The NRC currently believes that 
the elimination of the concept o f 
“Controlled area” will have such a 
small impact on most power reactor 
licensees that it does not constitute a 
backlit as envisioned by 10 CFR 50.109. 
The action removes flexibility but does 
not directly impose new procedures. 
However*the NRC welcomes comments 
on whether this action does in fact 
constitute a backlit, the degree of 
burden imposed by the action, 
particularly for licensees who have 
already implemented the revised 
standards, and on whether in  the 
limited matter of “Controlled area,” 
provisions for grandfathering should be 
provided in  the final rule to avoid such 
burdens.

Revising the definition of 
“Unrestricted area” further makes clear 
the NEC’s intent that for purposes o f 
radiation protection, areas are either 
restricted or unrestricted. Some minor 
modifications to procedures and

training may be necessitated by this 
change.

For the change involving the term 
occupational exposure, the Commission 
believes that some minor editorial 
modifications of procedures and 
training will be necessary. Occupational 
exposure was previously defined to 
include both presence in a restricted 
area and activities involving exposure to 
radiation and/or radioactive materials. 
Elimination of the reference to restricted 
areas will not change the scope of 
applicability of the term occupational 
dose for most licensees’ employees. 
Furthermore, this change as it relates to 
doses to members of the public, makes 
it clear that doses to members of the 
public must remain within the limits for 
members of the public, even if  they are 
present within a restricted area. This 
distinction may result in some minor 
corrections to procedures and 
administrative control levels. However, 
it should be noted that licensees have 
controlled and continue to control the 
exposure of these individuals to small 
fractions of the public dose limit. Thus, 
there should he no significant change 
necessary in licensee activities.

The conforming change to 10 CFR 
part 19 is minor and will affect only a 
small number of licensees and will have 
a negligible impact. For toe 
modification of the training 
requirements to match the definition of 
occupational exposure, the Commission 
believes that licensees will need to 
make relatively minor modifications to 
training procedures to reflect the new 
definition. Training remains 
“ commensurate with potential 
radiological health protection 
problems” and, thus, the scope of the 
training activities is not anticipated to 
require modification. The Commission 
also believes that any small incremental 
increase in burden of additional 
occupationally exposed individuals 
requiring training will be offset by the 
reduction in burden inherent in the fact 
that members of the public entering a 
restricted area will no longer be 
required to be trained in accordance 
with the provisions o f 19 CFR part 19.

The addition to 19 CFR part 20 of a 
requirement to notify individual 
workers and individual members of the 
public of exposures in excess of the 
dose limits is not considered to impose 
any additional burden on licensees.3 
The addition would make clear in 10 
CFR part 20, where such a requirement 
would normally be expected, that when

3 See also 1Û C FR  19.13-Gdi (When a licensee is 
required to report to the Commission any exposure 
of an individuai to radiation or radioactive material, 
the licensee m ust also provide the individua) a 
report on their exposure daìaj

existing reporting requirements would 
result in reporting exposure information 
on an identified individual member of 
the public to NRC, then the identified 
individual would receive a report on his 
or her exposure.

The impact of these proposed rule 
changes on materials licensees is 
considered to he minimal. The NRC 
believes that these changes will provide 
additional clarity when implementing 
the revised 10 OPR part 20 and will not 
have an adverse impact on the health 
and safety o f workers or the public. 
Removing the implied option to 
establish controlled areas for radiation 
protection purposes, and simplifying 
the definition and administration of 
occupational dose will require minimal 
changes in procedures and in some 
cases may even involve a net reduction 
in burden. Licensees continue to have 
the option to control access to areas for 
reasons other than radiological 
protection, licensees who have already 
written procedures including provisions 
for controlled areas for radiation 
protection purposes would have the 
option to request exemptions. Materials 
licensees, particularly those who have 
already implemented the new 
regulations, are invited to comment cm 
whether or not the proposed changes 
impose significant burden.
Finding o f No Significant 
Environmental Impact: Availability

The NRC has determined under the 
National Environmental Policy Act o f 
1969, as amended, and the 
Commission’s regulations in sub part A 
of 10 CFR part 51, that this rule, i f  
adopted, would not be a major Federal 
action significantly affecting the quality 
o f the human environment and 
therefore, an environmental impact 
statement is not required.

The option of establishing access 
control over an area owned by a licensee 
for reasons o f security, for example, 
exists whether or not the term 
“Controlled area” is specifically defined 
in  10 CFR part 20. The provision for 
controlled areas in the rule is not a 
requirement. Deleting the term 
“Controlled area” from the rule is not 
expected to re suit in a significant 
change in the number o f areas to be 
controlled or in an increase in exposure 
to any member o f the public. Public 
access to licensee owned facilities and 
land is expected to remain unchanged 
as a result of this amendment. No other 
environmental impact or benefit is 
associated with the “Controlled area” 
provision.

Changing the definition of 
“Occupational dose" to make it clear 
that individuals whose assigned duties



5136 Federal Register / Vol. 59, No. 23 / Thursday, February 3, 1994 / Proposed Rules

involve exposure to radiation and 
radioactivity are subject to radiation 
protection procedures associated with 
occupational exposure and that 
members of the public cannot be 
permitted to receive doses that exceed 
public dose limits just by entering a 
restricted area is considered a benefit 
with no environmental impact. This 
change would have no effect on the type 
or quantity of material released into the 
environment and, if  anything, would 
make it less likely for members of the 
public to be exposed to more than 
public dose limits.

Revising the definition of 
“Unrestricted area” to make it clear that 
for purposes of radiation protection, 
areas are either restricted or 
unrestricted, has no perceived 
environmental impact.

Amending the radiation protection 
training requirements to clarify that they 
apply to individuals who in the course 
of employment are potentially exposed 
to radiation and/or to radioactive 
material, regardless of whether they may 
or may not be within a restricted area, 
will result in no impact on the 
environment.

Adding § 20.2205 to part 20, which 
would clearly restore the Commission’s 
policy that individual workers and 
individual members of the public are 
notified, whenever NRC is notified, that 
they have been exposed to radiation or 
radioactive material in excess of the 
dose limits, will have no impact on the 
environment.

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room 2120 L Street. 
NW., (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are available from Alan K. 
Roecklein, U.S. NRC, 5650 Nicholson 
Lane, Rockville, MD 20852, (301) 49 2 - 
3740.
Paperwork Reduction Act Statement

This proposed rule does not contain 
a new or amended information 
collection requirement subject to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq .). Existing 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0044, 3150- 
0014, 3 1 50 -0005 ,and 3150-0006.

Regulatory Analysis
The NRC has prepared a draft 

regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the NRC. The draft

analysis is available for inspection in 
the NRC Public Document Room, 2120 
L Street NW. (Lower Level),
Washington, DC. Single copies of the 
draft analysis may be obtained from 
Alan K. Roecklein, U.S. NRC, 5640 
Nicholson Lane, Rockville, MD 20852, 
(301) 492-3740.

The NRC requests public comment on 
the draft regulatory analysis. ̂ Comments 
on the draft analysis may be submitted 
to the NRC as indicated under the 
ADDRESSES heading.
Regulatory Flexibility Certification

Based upon the information available 
at this stage of the rulemaking 
proceeding and in accordance with the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the NRC certifies that, if 
promulgated, this rule will not have a 
significant economic impact upon a 
substantial number of small entities.
The proposed amendments would apply 
to all NRC and Agreement State 
licensees. Because these amendments 
only clarify, restore, and conform 
existing requirements to the 1991 
version of part 20, they are considered 
to have no significant economic impact 
on any large or small entities.

However, the NRC is seeking 
comments and suggested modifications 
because of the widely differing 
conditions under which small licensees 
operate. Any small entity subject to this 
proposed regulation which determines 
that, because of its size, it is likely to 
bear a disproportionate adverse 
economic impact should notify the NRC 
of this in a comment that indicates—

(a) The licensee’s size in terms of 
annual income or revenue, number of 
employees and, if the licensee is a 
treatment center, the number of beds 
and patients treated annually;

(bj How the proposed regulation 
would result in a significant economic 
burden upon the licensee as compared 
to that on a larger licensee;

(c) How the proposed regulations 
could be modified to take into account 
the licensee’s differing needs or 
capabilities;

(d) The benefits that would be gained 
or the detriments that would be avoided 
by the licensee if the proposed 
regulation was modified as suggested by 
the commenter; and

(e) How the regulation, as modified, 
would still adequately protect the 
public health and safety.

Backfit Analysis
Because 10 CFR parts 19 and 20 apply 

to all NRC licensees, any proposed 
changes to these parts must be evaluated 
to determine if these changes constitute 
backfitting for reactor licensees such

that the provisions of 10 CFR 50.109, 
“Backfitting,” apply. The following 
discussion addresses that evaluation.

The proposed rule consists of five 
changes: (1) Deletion of the definition 
and use of the term “Controlled area,”
(2) deletion of the phrase “in a restricted 
area or” contained in the definition of 
occupational dose, (3) revising the 
definition of “Unrestricted area,” (4) 
modification of the training requirement 
contained in 10 CFR 19.12, and (5) 
restoring a requirement that individuals 
members of the public be notified when 
they are identified in reports to NRC on 
exposures in excess of the limits.

The deletion of the definition of 
controlled area is a corrective change. 
The term was originally added with the 
1991 revision of part 20 to acknowledge 
the need for licensees to control access 
to areas for purposes other than 
radiation protection. The use of the term 
was not intended to be mandatory. 
Numerous questions from licensees 
regarding implementing Controlled 
areas have arisen. Since the staff 
believes that the use of a controlled area 
has no radiation protection function 
other than potential use in estimating 
the occupancy time for demonstrating 
compliance with the 100 mrem/year 
limit, it is being proposed that the term 
be deleted from part 20.

For those reactor licensees who have 
already formally implemented the 
revised standards or who have a need 
for the additional flexibility afforded by 
the use of the concept of controlled area 
for purposes of radiological protection, 
the provisions for exemptions from the 
NRC’s regulations provide an avenue of 
relief. The NRC currently believes that 
the elimination of the concept of 
“Controlled area” will have such a 
small impact on most power reactor 
licensees that it does not constitute a 
backfit as envisioned by 10 CFR 50.109. 
The action removes flexibility but does 
not directly impose new procedures. 
However, die NRC welcomes comments 
on whether this action does in fact 
constitute a backfit, the degree of 
burden imposed by the action, 
particularly for licensees who have 
already implemented the revised 10 
CFR part 20, and on whether in the 
limited matter of “Controlled area” 
provisions for grandfathering should be 
provided in the final rule to avoid such 
burdens.

The deletion of the phrase “in a 
restricted area or,” contained in the 
definition of occupational dose is to 
ensure that the Commission’s intent to 
apply the dose limits of 10 CFR 20.1301 
to members of the public regardless of 
their physical location, is properly 
implemented. Currently, only workers
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are subject to the higher occupational 
dose limits and just because a member 
of the public is permitted entry into a 
restricted area does not mean that he or 
she should he allowed to receive an 
occupational dose and exceed the 
public dose limit. For this reason, the 
reference to a restricted area is being 
removed from the definition of 
occupational dose.

Revising the definition of 
“Unrestricted area,” would make the 
current staff position clear that for 
purposes of radiation protection, areas 
are either restricted or unrestricted. This 
change is consistent with the former 10 
CFR part 20 and conforms to removing 
“Controlled area” from the rule.

The change to 10 CFR 19.12 will be 
consistent with the proposed revised 
definition of occupational exposure. 
Since occupational dose is to be hased 
upon the individual's activities 
involving radiation and/or radioactive 
materials, rather than the location of the 
work (e.g., restricted areal, a conforming 
change in part 19 is needed to ensure 
that workers who receive an 
occupational dose are appropriately 
trained regardless o f the physical 
location where the work is performed. 
This is also needed so that members o f 
the public, such as delivery persons, 
who occasionally enter a restricted area 
will not be required to receive 
occupational training merely because 
they entered a restricted area when their 
potential exposures do not exceed the 1 
Msv (100 mrem) public dose limit and 
their activities, therefore, would not 
subject them to any significant risk.

TneNRC staff believes that the impact 
of the change to 10 CFR 19.12 is  
negligible for 10 CFR part 50 licensees, 
given that the expected numbers of 
additional occupationally exposed 
individuals requiring training is small 
relative to the number o f workers 
already receiving training at these 
facilities. The NRC staff also believes 
that these licensees have been providing 
training to these individuals, even 
though not specifically required by die 
regulations.

The addition o f lO CFR 20.2205, ' 
“Reports to individuals o f exceeding 
dose limits” is considered to be the 
restoration of a previous requirement. 
Section 20.409(b) o f part 20  requires 
licensees to notify an individual worker 
or member of the public whenever a 
report to the NRC is required regarding 
an exposure of the identified individual. 
This requirement was inadvertently 
omitted from die revised standards. 
Although few incidents occur that 
involved exposure of a member o f the 
public in excess o f dose limits, restoring 
litis provision to part 20 will ensure that

licensees are aware o f their obligation to 
notify the individual if, and when, they 
are required to submit a  repent to NRC 
of an occurrence that identifies that 
individual as having received an 
exposure.

The Commission believes that these 
proposed changes to 10 CFR part 20 will 
have some, albeit minor, Impacts on 
reactor licensees. Licensees who have 
already implemented the revised 
standards, or who have written 
procedures to do so, will need to revise 
those procedures to reflect the proposed 
changes if  promulgated. Benefits such as 
simplifying the use of restricted and 
unrestricted area designation, making it 
clear that only workers can receive 
occupational dose, tying training 
requirements to the potential to receive 
occupational exposure and ensuring 
that overexposed individuals are 
notified, are considered by the 
Commission to far outweigh the 
impacts. However, these benefits are 
qualitative in nature, and are expressed 
in terms of reduced uncertainty in 
regulatory requirements, clarity of 
regulatory intent, and consistency of 
regulatory approach. Thus the NRC 
believes that the modifications proposed 
are not backfits. However, the NRC 
invites comments from affected 
licensees on whether these proposed 
■ changes impose significant burdens and 
whether or not the actions constitute a 
backfit.

List of Subjects 

10 CFR Peat 19

Criminal penalties, Environmental 
protection. Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Packaging and 
contain««, Radiation protection, 
Reporting ami recordkeeping 
requirements, Sex discrimination.

10 CFR Part 20

Byproduct material, Licensed 
material, Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Source material, Special 
nuclear material, Waste treatment and 
disposal.

For the reasons set out in the 
preamble and under the authority of tire 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 553; the NRC 
is proposing to adopt the following 
amendment to 10 CFR parts 19 and 20.

PART 19—NOTICES, INSTRUCTIONS 
AND REPORTS TO WORKERS: 
INSPECTION AND INVESTIGATION

1. T he authority citation for part 19  
continues to  read a s  follow s:

Authority: Secs. 53. 6 3 ,8 1 ,1 0 3 ,1 0 4 ,1 6 1 ,  
186 ,6 8  Slat. 9 3 0 ,933,935, 9 3 6 ,0 3 7 ,9 4 8 , 
955, as amended, secs. 234, SB S tat 444. as 
amended (42 U.S.G 2073,2093, 2111,2133, 
2134, 2201, 2236, 2262b <secs. 2 0 1 ,8 8  Stat. 
1242, as amended (42 U.S.G 5841). Public 
Law 95-601 , secs. 10, 92 Stat. 2951 (41 
U.S.G 5851).

2. Section 19.12 is revised to read as 
follows:

§  1 9 .1 2  I n s t r u c t i o n s  t o  w o r k e r s .

(а) A il individuals w ho in the cou rse  
of em ploym ent in  w h ich  th e  
individuals’ assigned d uties involve the  
potential for exp osure to  radiation an d / 
or radioactive m aterial shall be—

(1) Kept inform ed of th e  storage, 
transfer, or u sé  of radiation an d /o r  
rad ioactive m aterial;

(2) instructed in the health protection 
problems associated with exposure to 
radiation and/or radioactive material, in 
precautions or procedures to minimize 
exposure, and in the purposes and 
functions of protective devices 
employed;

(3) Instructed in, and required to  
observe, to the extent within the 
workers control, the applicable 
provisions of Commission regulations 
and licenses for the protection of 
personnel from exposures to radiation 
and/or radioactive material;

(4) Instructed of their responsibility to 
report promptly to the licensee any 
condition which may lead to or cause a 
violation of Commission regulations and 
licenses or unnecessary exposure to 
radiation and/or radioactive material;

(5) Instructed in th e appropriate  
response to warnings m ade in  the event 
of any unusual occu rren ce  or 
m alfunction  th at m ay involve exposure  
to  radiation an d /or rad ioactive m aterial; 
end

(б) A dvised as to  the radiation  
exp osu re reports w hich  w orkers may  
¡request pursuant to  § 19 .13 .

(d) The extent of these instructions 
must be commensurate with potential 
radiological health protection problems 
present in the workplace.

PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION

3. T he authority citation  for part 20  
con tin u es to  read as follow s:

Authority: Secs. 5 3 ,6 3 ,6 5 , 8 1 .1 0 3 .1 0 4 , 
161, 1 8 2 ,1 8 6 ,6 8  Stal. 930 ,9 3 3 , 935, 936,
937, 9 4 8 ,9 5 3 ,9 5 5 , as amended (42 U.S.G 
2073, 2093, 2095, 2111, 2133 ,2134 ,2201 , 
2232, 2236, 2282); -sec. 201, as amended, 202,
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206, 68 Stat. 1242, as amended, 1244,1246 
(42 U.S.C. 5841, 5842, 5846).

Sec. 20.408 also issued under secs. 135, 
141, Public Law 97-425, 96 Stat. 2232, 2241 
(42 U.S.C. 10155,10161).

4. In § 20.1003, remove the definition 
“Controlled area.”

5. In § 20.1003, the definitions of 
“M ember o f  the pu blic,“ “O ccupational 
dose,“ “Public dose,“ and “Unrestricted 
area" are revised to read as follows:
§ 2 0 . 1 0 0 3  D e f in it io n « .
♦  it  i t  it  *

M em ber o f the pu blic means any 
individual except when that individual 
is receiving an occupational dose. 
* * * * *

O ccupational dose means the dose 
received by an individual in the course 
of employment in which the 
individual's assigned duties involve 
exposure to radiation and/or to 
radioactive material from licensed and 
unlicensed sources of radiation, 
whether in the possession of the 
licensee or other person. Occupational 
dose does not include dose received 
from background radiation, as a patient 
from medical practices, from voluntary 
participation in medical research 
programs, or as a member of the public.
* * * * *

Public dose means the dose received - 
by a member of the public from 
exposure to radiation and/or radioactive 
material released by a licensee, or to any 
other source of radiation under the 
control of a licensee. It does not include 
occupational dose or doses received 
from background radiation, as a patient 
from medical practices, or from 
voluntary participation in medical 
research programs.
* * * * *

U nrestricted area  means any area that 
is not a restricted area.
* * * * * .

6. In § 20.1301 paragraph (b) is 
revised to read as follows:
§  2 0 .1 3 0 1  D o m  l im it«  fo r  In d iv id u a l 
m e m b e r s  o f  t h e  p u b l ic .
* * * * *

(b) If the licensee permits members of 
the public to have access to restricted 
areas, the limits for members of the 
public continue to apply to those 
individuals.
* * * * *

7. hi § 20.1302 paragraph (a) is revised 
to read as follows:
§ 2 0 .1 3 0 2  C o m p l ia n c e  w ith  d o s e  l im its  fo r  
in d iv id u a l m e m b e r s  o f  t h a  p u b l ic .

(a) The licensee shall make or cause 
to be made, as appropriate, surveys of 
radiation levels in unrestricted areas 
and radioactive materials in effluents

released to unrestricted areas to 
demonstrate compliance with the dose 
limits for individual members of the 
public in § 20.1301. 
* * * * *

8. Section 20.1801 is revised to read 
as follows:

§ 2 0 .1 8 0 1  S e c u r i t y  o f  s t o r e d  m a la r ia l .

The licensee shall secure from 
unauthorized removal or access licensed 
materials that are stored in unrestricted 
areas.

9. Section 20.1802 is revised to read 
as follows:

§ 2 0 .1 8 0 2  C o n t r o l  o f  m a te r ia l  n o t  In  
s t o r a g e .

The licensee shall control and 
maintain constant surveillance of 
licensed material that is in an 
unrestricted area and that is not in 
storage.

10. hi § 20.2104 the introductory text 
of paragraph (a) is revised to read as 
follows:

§  2 0 .2 1 0 4  D e te r m in a t io n  o f  p r io r  
o c c u p a t i o n a l  d o s e .

(a) For each individual who is likely 
to receive, in a year, an occupational 
dose requiring monitoring pursuant to 
§ 20.1502 the licensee shall— 
* * * * *

11. Section § 20.2205 is added as 
follows:

§  2 0 .2 2 0 5  R e p o r t s  t o  In d iv id u a ls  o f  
e x c e e d i n g  d o s e  l im its .

When a licensee is required, pursuant 
to the provisions of §§ 20.2203, 20.2204, 
or 20.2206, to report to the Commission 
any exposure of an identified individual 
worker or member of the public to 
radiation or radioactive material, the 
licensee shall also provide to the 
individual, a written report on his or her 
exposure data included therein. This 
report must be transmitted at a time no 
later than the transmittal to the 
Commission.

Dated at Rockville, Maryland, this 19th day 
of January, 1994.

For the Nuclear Regulatory Commission. 
James M. Taylor,
Executive Director fo r Operations.
[FR Doc. 94-2394 Filed 2-2-94; 8:45 am] 
BILLING CODE 7890-01-4»

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency

12 CFR Pert 25 

[D o c k e t  N o . 9 3 - 1 9 ]

R IN  1 5 5 7 - A B 3 2

Federal Reserve System

12 CFR Part 228 

[ D o c k e t  N o . R - 0 8 2 2 ]

Federal Deposit Insurance Corporation

12 CFR Part 345 

RIN  3 0 6 4 - A B 2 7

Office of Thrift Supervision 

12 CFR Part 563e 

[D o c k e t  N o . 9 3 - 2 3 4 ]

RIN  1 5 5 0 - A A 6 9

Community Reinvestment Act 
Regulations

AGENCIES: Office of the Comptroller of 
the Currency, Treasury (OCC); Board of 
Governors of the Federal Reserve 
System (Board); Federal Deposit 
Insurance Corporation (FDIC); Office of 
Thrift Supervision, Treasury (OTS). 
ACTION: Joint notice of proposed 
rulemaking; extension of comment 
period.

SUMMARY: The Office of the Comptroller 
of the Currency, Board of Governors of 
the Federal Reserve System, the Federal 
Deposit Insurance Corporation, and the 
Office of Thrift Supervision (the Federal 
financial supervisory agencies) are 
extending the comment period until 
March 24,1994, for their joint notice of 
proposed rulemaking regarding their 
regulations concerning die Community 
Reinvestment Act (CRA) published on 
December 21,1993.
DATES: Comments must be received by 
March 24,1994.
ADDRESSES: OCC: Comments should be 
directed to: Communications Division, 
Office of the Comptroller of the 
Currency, 250 E Street, SW., 
Washington, DC 20219, Attention: 
Docket No. 93-19. Comments will be 
available for public inspection and 
photocopying at the same location.

BOARD: Comments should be 
directed to: William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Docket No. R- 
0822, 20th Street and Constitution
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Avenue, NW., Washington, DC 20551. 
Comments addressed to Mr. Wiles may 
also be delivered to Room B-2222 of the 
Eccles Building between 8:45 a.m. and 
5:15 p.m. weekdays, or to the guard 
station in the Eccles Building courtyard 
on 20th Street, NW. (between 
Constitution Avenue and C Street) at 
any time. Comments may be inspected 
in Room M P-500 of the Martin Building 
between 9 a.m. and 5 p.m. weekdays, 
except as provided in 12 CFR 261.8 of 
the Board’s rules regarding the 
availability of information.

FDIC: Comments should be directed 
to: Robert E. Feldman, Acting Executive 
Secretary, FDIC, 550 17th Street, NW., 
Washington, DC 20429. They may be 
hand delivered to room 402,1776 F 
Street, NW., Washington, DC between 
8:30 a.m. and 4:30 p.m. on business 
days. They may be sent by facsimile 
transmission to (202) 898-3838. 
Comments will be available for public 
inspection at the FDIC Reading Room 
#7118 at 550 17th Street, NW., 
Washington, DC between 9 a.m. and 
4:30 p.m. on business days.

OTS: Comments should be directed 
to: Director, Information Services 
Division, Public Affairs, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552, Attention:
Docket No. 93—234. These submissions 
may be hand delivered to 1700 G Street, 
NW. from 9 a.m. to 5 p.m. on business 
days; they may be sent by facsimile 
transmission to FAX number (202) 9 0 6 - 
7755. Submissions must be received by 
5 p.m. on the day they are due in order 
to be considered by the OTS. Late-filed, 
misaddressed, or misidentified 
submissions will not be considered in 
this rulemaking. Comments will be 
available for public inspection at 1700 
G Street, NW., from 1 p.m. until 4 p.m. 
on business days. Visitors will be 
escorted to and from the Public Reading 
Room at established intervals.
FOR FURTHER INFORMATION CONTACT:
OCC: Stephen M. Cross, Deputy 
Comptroller for Compliance, (202) 874— 
5216; Matthew Roberts, Special 
Counsel, Chief Counsel’s Office, (202) 
874-5200.

BOARD: Glenn E. Loney, Associate 
Director, Division of Consumer and 
Community Affairs, (202) 452-3585;
Scott G. Alvarez, Associate General 
Counsel, Legal Division, (202) 45 2 - 
3583; Leonard N. Chanin, Managing 
Counsel, Division of Consumer and 
Community Affairs, (202) 452-3667.

FDIC: Bobbie Jean Norris, Deputy 
Director, Office of Consumer Affairs,
(202) 898—6760; Valerie Thomas,
Review Examiner (Compliance),
Division of Supervision, (202) 898-

7155; Arm Loikow, Counsel, (202) 898— 
3796; Sandy Comenetz, Counsel, (202) 
898-3582, Regulation and Legislation 
Section, Legal Division.

OTS: Timothy R. Bumiston, Deputy 
Assistant Director for Policy, (202) 9 0 6 - 
5629; Theresa A. Stark, Program 
Analyst, Specialized Programs, (202) 
906—7054; Lewis A. Segall, Senior 
Attorney, Legal Policy Division, Chief 
Counsel’s Office, (202) 906-6648.

SUPPLEMENTARY INFORMATION: The joint 
notice of proposed rulemaking was 
published in the Federal Register on 
December 21,1993  (58 FR 67466), and 
comments were to be received by 
February 22,1994. The new deadline for 
submission of comments is March 24, 
1994.

The agencies believe that additional 
time for comment is warranted due to 
the magnitude of the proposed changes, 
the complexity of the issues, the level of 
interest in the subject, and delays posed 
by the holiday season. The agencies are 
nonetheless pleased with the volume of 
comment received to date and believe 
that further comment will contribute 
measurably to improvements in the final 
rule. Therefore, the agencies have 
determined that it is appropriate to 
extend the comment period for an 
additional 30 days. This additional time 
should allow commenters adequate time 
fully to analyze and to respond to the 
proposal.

All interested persons are invited to 
submit comments during this period.

Dated: January 25,1994.
Eugene A. Ludwig,
Com ptroller o f  the Currency.

By  order of the Secretary of the Board, acting pursuant to delegated authority for the Board of Governors of the Federal Reserve System.
Dated: January 25,1994.

William W. Wiles,
Secretary.By order of the Board of Directors.

Dated at Washington, DC, this 27th day of 
January, 1994.Federal Deposit Insurance Corporation.
Robert E. Feldman,
Acting Executive Secretary.

Dated: January 25,1994.By the Office of Thrift Supervision.
Jonathan L. Fiechter,
Acting Director.
[FR Doc. 94-2371 Filed 2-2-94; 8:45 amj
BILLING CODE 4810-33-P, 6210-01-P , 6714-01-P , 
6720-01-P

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 93-NM-183-AD]

Airworthiness Directives; Boeing 
Model 747 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.

ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to certain 
Boeing Model 747 series airplanes, that 
currently requires inspecting to detect 
cracking in certain lower lobe lap joints, 
and repair, if  necessary; reporting any 
findings of discrepancies; replacing 
certain countersunk fasteners with 
protruding head fasteners; and verifying 
that the airplanes do not have certain 
countersunk fasteners. This action 
would increase the area to be inspected, 
delete the reporting requirement, and 
expand the applicability. This proposal 
is prompted by reports of fuselage skin 
cracking in certain areas and findings of 
additional countersunk fasteners. The 
actions specified by the proposed AD 
are intended to prevent reduced 
structural integrity of the fuselage.

DATES: Comments must be received by 
March 30,1994.

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93-N M - 
183—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 
98124—2207. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: 
Steven C. Fox, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (206) 227-2777; 
fax (206) 227-1181.
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SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93—N M -183-AD.” The 
postcard will be date stamped and 
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this 

NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
93-N M -183-AD , 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056.

Discussion
On December 19 ,1989 , the FAA 

issued AD 9 0 -01 -07 , Amendment 3 9 - 
6440 (55 FR 255, January 4,1990), 
applicable to Boeing Model 747 series 
airplanes, having line numbers 201 
through 765, inclusive, to require:

1. Repetitively inspecting to detect 
cracking in certain lower lobe lap joints, 
and repair, if  necessary;

2. Reporting any findings of 
discrepancies;

3. Replacing certain countersunk 
fasteners with protruding head 
fasteners; and

4. Verifying that airplanes do not have 
certain countersunk fasteners.

That action was prompted by reports 
of cracking in the lap joint of stringer 34 
near the interface with the wing-to-body 
fairing. The requirements of that AD are 
intended to prevent in-flight

depressurization due to undetected 
cracks in the skin of the airplane.

Since the issuance of that AD, the 
FAA has received additional reports of 
cracking in the upper row of 
countersunk fasteners in the lap splice 
in the area adjacent to the wing-to-body 
fairing intersection on Model 747 series 
airplanes. Additionally, several 
airplanes were found to have more than 
the necessary number of countersunk 
fasteners, which were installed during 
production at the upper row of the lap 
splice at stringer 34. These countersunk 
fasteners were found in the upper row 
of fasteners in the lap splice near the 
wing-to-body fairing and skin 
intersection between body station (BS) 
768 and the circumferential skin joint at 
BS 741.

Cracking in locations where 
countersunk fasteners were installed, if 
not corrected, could result in reduced 
structural integrity of the fuselage.

The FAA has reviewed and approved 
Boeing Service Bulletin 747-53A2312, 
Revision 2, dated October 8 ,1992 , that 
describes procedures for visually 
inspecting to determine the number of 
countersunk fasteners in the upper row 
of the lap splice.

If more than the necessary number of 
countersunk fasteners were installed 
during production, this service bulletin 
specifies conducting an external high 
frequency eddy current (HFEC) 
inspection to detect cracking in the skin 
lap splices at the wing-to-body fairing 
intersection where countersunk 
fasteners were found in the upper row 
of fasteners. If cracking is found, the 
service bulletin describes procedures for 
modifying the locations where 
countersunk fasteners were found by 
replacing the countersunk fasteners 
with oversized protruding head 
fasteners and repairing the skin. These 
actions were accomplished, prior to 
delivery, on airplanes having line 
numbers 815 through 919, inclusive.

If the proper number of countersunk 
fasteners were installed during 
production, repetitive inspections are 
specified in the service bulletin until 
the locations where countersunk 
fasteners were installed have been 
modified.

The service bulletin describes 
procedures for eventual modification of 
all airplanes at the location where 
countersunk fasteners were installed, 
and repetitive inspections following 
modification.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
supersede AD 9 0 -01 -07  to:

1. Continue to require inspections to 
detect cracking in certain lower lobe lap 
joints, and repair, if necessary;

2. Require visual inspections to 
determine if countersunk fasteners had 
been installed between body stations 
(BS) 741 and 1000 at Stringers (S-)34L,
S-34R , S-39L , S-39R, and S-44L, S -  
44R, and between BS 1480 and 1741 at 
S-34L, S-34R, S-40L , and S-40R on 
airplanes having line numbers 201 
through 814, inclusive;

3. Require HFEC inspections to detect 
cracking at all locations where 
countersunk fasteners were found in the 
upper row of the lap splice, and repair, 
if necessary; and

4. Require modification of all 
locations where countersunk fasteners 
were found.

Although the actions and compliance 
times of this proposed AD would differ 
from the manufacturer’s 
recommendations specified in the 
service bulletin, the actions themselves 
would be required to be accomplished 
in accordance with the procedures of 
the service bulletin described 
previously.

There are approximately 723 Boeing 
Model 747 series airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 183 airplanes of 
U.S. registry would be affected by this 
AD.

The inspections that were previously 
required by AD 9 0 -01 -07 , and retained 
in this AD, take approximately 14 
workhours per airplane to accomplish, 
at an average labor rate of $55 per work 
hour. Based on these figures, the total 
cost impact of these inspection 
requirements of this AD on U.S; 
operators is estimated to be $140,910 or 
$770 per airplane, per inspection cycle.

The additional new inspections that 
would be required by this AD would 
take approximately 82 work hours per 
airplane to accomplish, at an average 
labor rate of $55 per work hour. Based 
on these figures, the total cost impact of 
these inspection requirements of this 
AD on U.S. operators is estimated to be 
$825,330, or $4,510 per airplane

The modification required by this AD 
would take approximately 124 work 
hours per airplane to accomplish, at an 
average labor rate of $55 per work hour. 
Required parts would be nominal in 
cost. Based on these figures, the total 
cost impact of the modification 
requirements of this AD on U.S. 
operators is estimated to be $ 1 ,248,060, 
or $6,820 per airplane.

Based on the above figures, the total 
cost impact of the inspection and 
modification requirements of this AD on 
U.S. operators is estimated to be 
$2,214,300, or $11,407 per airplane.
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This total cost figure assumes that no 
operator has yet accomplished the 
proposed requirements of this AD 
action.

The FAA recognizes that the proposed 
modification would require a large 
number of work hours to accomplish. 
However, the 20,000-flight cycle 
compliance time specified in paragraph
(j) of this proposed AD should allow 
ample time for the modification of all 
locations where countersunk fasteners 
were found to be accomplished 
coincidentally with scheduled major 
airplane inspection and maintenance 
activities, thereby minimizing the costs 
associated with special airplane 
scheduling.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
F R 11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket.
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the 

authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39-AIRWORTHINESS 
DIRECTIVES

1. The authority citation fo/part 39 
continues to read as follows:Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

removing am'endment 39-6440 (55 FR 
255, January 4 ,1990), and by adding a 
new airworthiness directive (AD), to 
read as follows:
Boeing: Docket 93-NM—183—AD. Supersedes 

AD 90-01-07, Amendment 39-6440.
A pplicability: Model 747 series airplanes, 

having line numbers 201 through 814 
inclusive, certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent reduced structural integrity of 
the fuselage, accomplish the following:

Restatement o f Requirements o f  A D  9 0 -0 1 -  
07, Am endm ent 3 9 -6 4 4 0

(a) For airplanes having line numbers 201 
through 765: Conduct a high frequency eddy 
current (HFEC) inspection to detect cracking 
of the lower lobe lap joints in the vicinity of 
the wing-to-body fairing in accordance with 
Boeing Alert Service Bulletin 747-53A2312, 
dated June 12,1989: or Revision 1, dated 
March 29,1990; or Revision 2, dated October 
8,1992; at the time specified in paragraph 
(a)(1), (a)(2), (a)(3), or (a)(4) of this AD, as 
applicable. Repeat this inspection thereafter 
at intervals not to exceed 4,000 landings until 
the inspection required by paragraph (e) of 
this AD is accomplished.

(1) For airplanes that have accumulated 
less than 11,200 total landings as of February 
5,1990 (the effective date of AD 90-01-07): 
Prior to the accumulation of 11,000 landings 
or within the next 1,000 landings after 
February 5,1990, whichever occurs later.

(2) For airplanes that have accumulated
11.200 or more total landings but less than
15.201 total landings as of February 5,1990 
(the effective date of AD 90-01-07): Within 
the nê ct 1,000 landings after February 5,
1990, or prior to the accumulation of 15,500 
total landings, whichever occurs earlier.

(3) For airplanes that have accumulated
15.201 or more total landings but less than
18.200 total landings as of February 5,1990: 
Within the next 300 landings after February 
5 ,199Q, or prior to the accumulation of 
18,250 total landings, whichever occurs 
earlier.

(4) For airplanes that have accumulated
18.200 or more landings as of February 5, 
1990: Within the next 50 landings after 
February 5,1990. ,

(b) For airplanes having line numbers 201 
through 765: Accomplish the requirements of 
paragraphs (b)(1) and (b)(2) of this AD.

(1) If any cracking is detected, prior to 
further flight, repair in accordance with 
Boeing Alert Service Bulletin 747-53A2312, 
dated June 12,1989; or Revision 1, dated 
March 29,1990; or Revision 2, dated October 
8,1992.

(2) Prior to the accumulation of 20,000 
total landings or within the next 3,000 
landings after February 5,1990 (the effective 
date of AD 90-01-07), whichever occurs 
later, modify the airplane by replacing 
countersunk fasteners in the upper row of the 
lower lobe lap joints in the vicinity of the 
wing-to-body fairing with protruding head 
fasteners, in accordance with the procedures 
described in the Boeing Alert Service

Bulletin 747-53A2312, dated June 12,1989; 
or Revision 1, dated March 29,1990; or 
Revision 2, dated October 8,1992.

(c) For purposes of complying with 
paragraphs (a) and (b) of this AD, the number 
of landings may be determined to equal the 
number of pressurization cycles where the 
cabin pressure differential was greater than 
2.0 p.s.i.

(d) For Model 747SR airplanes only: Based 
on continued mixed operation of lower cabin 
differentials, the inspection and modification 
compliance times specified paragraphs (a) 
and (b) of this AD may be multiplied by a 1.2 
adjustment factor.

N ew  Requirements o f  This A D

(e) Prior to the accumulation of 11,000 total 
landings, or within 1,000 landings after the 
effective date of this AD, whichever occurs 
later, unless previously accomplished within 
the last 3,000 landings prior to the effective 
date of this AD, conduct a visual inspection 
to determine if Countersunk fasteners have 
been installed in the area defined in either \ 
paragraph (e)(1) or (e)(2), as applicable, in 
accordance with the procedures described in 
Boeing Service Bulletin 747-53A2312, 
Revision 2, dated October 8,1992. 
Accomplishment of this inspection 
terminates the inspection requirements of 
paragraph (a) of this AD.

(1) For Model 747-100, -200, -300, -400, 
and 747SR series airplanes: From body 
stations (BS) 741 to 1000 at Stringers (S-)34L, 
S-34R, S-39L, S-39R, S-44L, and S-44R, 
and from BS 1480 to 1741 at S-34L, S-34R, 
S-40L, and S-40R.

(2) For Model 747SP series airplanes: From 
BS 520 to 1000 at S-34L, S-34R, S-39L, S -  
39R, S—44L, and S-44R, and from BS 1480
to 1741 at S-34L, S-34R, S-40L, and S-40R.

(f) If no countersunk fastener is found in 
the upper row of the lap splice, no further 
action is required by this AD.

(g) If any countersunk fastener is found in 
the upper row of the lap splice, prior to 
further flight, perform an HFEC inspection to 
detect cracking at all locations where 
countersunk fasteners were found, in 
accordance with the procedures described in 
Boeing Service Bulletin 747-53A2312, 
Revision 2, dated October 8,1992.

(h) If no cracking is detected during any 
inspection required by paragraphs (g), (h), (i), 
and (k) of this AD, at any location where a 
countersunk fastener was found, thereafter 
repeat the inspection at intervals not to 
exceed 4,000 landings, in accordance with 
the procedures described in the Boeing 
Service Bulletin 747-53A2312, Revision 2, 
dated October 8,1992.(i) If cracking is detected during any inspection required by paragraphs (g), (h), (i), and (k) of this AD, at any location where a countersunk fastener was found, prior to further flight, repair and modify that lap joint in accordance with Boeing Service Bulletin 
747-53A2312, Revision 2, dated October 8, 
1992.

(j) Prior to the accumulation of 20,000 total 
landings or within 1,000 landings after the 
effective date of this AD, whichever occurs 
later, modify all locations where countersunk 
fasteners were found, in accordance with the 
procedures described in Boeing Service
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Bulletin 747-53A2312, Revision 2, dated 
October 8,1992. For purposes of complying 
with the requirements of this paragraph, 
locations that were previously modified, in 
accordance with paragraph (b) of this AD, do 
not need to be modified again.

(k) Prior to the accumulation of 10,000 
total landings following modification of the 
locations where countersunk fasteners were 
installed, perform an HFEC inspection at all 
locations where countersunk fasteners were 
found, and thereafter, repeat this inspection 
at intervals not to exceed 4,000 landings, in 
accordance with the procedures described in 
Boeing Service Bulletin 747-53A2312, 
Revision 2, dated October 8,1992.

(l) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO.

(m) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on January 
28,1994.
Darrell M. Pederson,
Acting Manager, Transport A irplane 
D irectorate, A ircraft Certification Service.
[FR Doc. 94-2410 Filed 2-2-94; 8:45 am]
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Charges and Fees for Hydroelectric 
Projects

January 26,1994.
AGENCY: Federal Energy Regulatory 
Commission.
ACTION: N otice o f proposed rulem aking.

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
inviting comments on whether it should 
revise its regulations governing the 
assessment of annual charges for the 
administration of Part I of the Federal 
Power Act and if so, what changes 
might be appropriate. One alternative 
that the Commission is considering is to 
allocate the annual charges for 
administrative costs among a single 
class of licensees and exemptees, based

on the respective capacity of each 
hydropower project as measured in 
kilowatts, with a minimum and 
maximum charge, and with the 
assessments to commence at the same 
time as the commencement of project 
construction. To ameliorate the 
potential impact on licensees and 
exemptees, this alternative would 
include a transition period of several 
years for phasing-in the changes. Other 
alternatives would include, but would 
not be limited to, retention of the 
current distinction between municipal 
and non-municipal licensees including 
retention of the different formulae by 
which their respective annual charges 
are allocated.

DATES: Comments are due on or before 
April 4 ,1994.

ADDRESSES: An original and 14 copies of 
written comments must be filed. All 
filings should refer to Docket No. 
R M 93-7-000 and should be addressed 
to: Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426.

FOR FURTHER INFORMATION CONTACT:
Barry Smoler, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 2 0 8 - 
1269.

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of 
this document in the Federal Register, 
the Commission also provides all 
interested persons an opportunity to 
inspect or copy the contents of this 
document during normal business hours 
in room 3104, 941 North Capitol Street, 
NE., Washington, DC 20426.

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1379. To 
access CIPS, set your communications 
software to use 300 ,1200 , or 2400 bps, 
full duplex, no parity, 8 data bits, and 
1 stop bit. CIPS can also be accessed at 
9600 bps by dialing (202) 208-1781. The 
full text of this rule will be available on 
CIPS for 30 days from the date of 
issuance. The complete text on diskette 
in Wordperfect format may also be 
purchased from the Commission's copy 
contractor, La Dorn Systems 
Corporation, located in room 3104, 941 
North Capitol Street NE., Washington, 
DC 20426.

I. Introduction

The Federal Energy Regulatory 
Commission (Commission) invites 
comments on whether it should revise 
its regulations governing the assessment 
of annual charges for the administration 
of Part I of the Federal Power Act 
(FPA),i and if  so, what changes might be 
appropriate. One alternative that the 
Commission is considering is to allocate 
the annual' charges for administrative 
costs among a single class of licensees 
and exemptees, based on the respective 
capacity of each hydropower project as 
measured in kilowatts, with a minimum 
and maximum charge, and with the 
assessments to commence at the same 
time as the commencement of project 
construction. To ameliorate the 
potential impact on licensees and 
exemptees, this alternative would 
include a transition period of several 
years for phasing-in the changes. Other 
alternatives would include, but would 
not be limited to, retention of the 
current distinction between municipal 
and non-municipal licensees including 
retention of the different formulae by 
which their respective annual charges 
are allocated.

II. Public Réporting Burden

Under the current regulations, major 
non-municipal licensees file annual 
reports containing data on their electric 
generation during the prior fiscal year.
If adopted, one alternative of the 
regulations discussed herein would 
elimináte that reporting burden.

III. Background

The Commission is required by 
section 10(e)(1) of the FPA 2 to collect 
annual charges from licensees for the 
cost of administering Part I of the FPA. 
Part 11 of the Commission’s 
regulations 3 provides the manner in 
which licensees are charged for such 
costs. Prior to the adoption of the 
current regulations in 1958 and 1963, 
administrative charges were not based 
on the actual costs of the government, 
but were in the nature of set fees that 
were billed for a calendar year.4 Under 
the current regulations, the 
reimbursable costs are determined on a 
fiscal year basis.

• 16 U.S.C. 792-823b.
216 U.S.C. 803(e)(1).
318 CFR part 11.
4 The present system of basing the annual charges 

on actual costs was adopted in Order No. 205,19 
F.P.C. 907 (1958) (with respect to municipal 
licensees only), and in Order No. 272, 30 F.P.C. 
1333 (1963) (all other licensees); see also Order No. 
272A, 31 F.P.C. 1555 (1964).
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Section 3401 of the Omnibus Budget 
Reconciliation Act of 1986 (QBRA)s 
requires the Commission to recover all 
of its costs for die fiscal year through 
annual charges and fees.» The annual 
charges assessed pursuant to OBRA are 
based on an estimate of the 
Commission’s current-fiscal-year costs, 
with subsequent adjustments based on 
actual costs.7 Pursuant to OBRA, the 
Commission collects annual charges to 
recover the costs of administering parts 
II and III of the FPA, as well as the costs 
the Commission incurs in administering 
the Natural Gas Act, the Natural Gas 
Policy Act, and the Interstate Commerce 
Act. In this regard, we note that section 
3401(a)(2) of OBRA provides that “ Itlhe 
provisions of this subtitle shall not 
affect the authority, requirements, 
exceptions, or limitations in sections 
10(e) and 30(e) of the Federal Power 
Act.” - :.A V f

IV. Discussion

A. A llocation  A m ong D ifferen t C lasses 
o f L icen sees

The existing § 11.1 provides three 
different allocation formulae for three 
different classes of licensees. For non
municipal licensees of projects of more 
than 2,000 horsepower of installed 
capacity, § 11.1(a) sets forth an 
allocation formula that is based on a 
combination of the project’s authorized 
installed capacity and the energy 
actually generated.8 For municipal 
licensees of projects of more than 2,000 
horsepower, § 11.1(b) sets forth an 
allocation formula based solely on 
capacity >  For all licensees (both 
municipal and non-municipal) of 
projects of 2,000 horsepower or less of 
installed capacity, § 11.1(c) specifies an 
annual charge of five cents per 
horsepower, with a minimum charge of 
$5 per year.10

5 Pub. L. No. 99-509, Title III, Subtitle E, sec.
3401 (1986) (codified at 42 U.S.C. 7178). OBRA is 
implemented in Part 382 of the Commission’s 
Regulations, 18 CFR Part 382.

6 See Joint Explanatory Statement of the 
Committee of Conference to Accompany H.R. 5300 
(Conference Report), H.R. Rep. No. 1012,99th 
Cong., 2d Sess. 238, reprinted in 1986 LLS.CjC.A.N. 
3607, 3883.

7 The procedures for estimating the costs and later 
adjusting the assessments are described in Order 
No. 472, 52 F R 18201 (May 14,1987), FERC Stats.
& Regg. (Regulations Preambles 1980-1990)
130,746 at pp. 30,612 and 30,616-17.

8 The capacity is currently measured in 
horsepower, while the generation is measured in 
kilowatt-hours. The allocation for pumped storage 
projects is based solely on capacity.

9 The. capacity is currently measured in 
horsepower.

10 As noted above, the present allocation formulae 
were adopted in Order No. 205,19 F.P.C. 907 (1958) 
and Order No. 272, 30 F.P.C. 1333 (1963).

The Commission believes that the 
process of collecting data and assessing 
charges could be conducted more 
efficiently if the allocation were based 
on a single formula, and questions 
whether any presently-valid purpose is 
served by perpetuating the divergent 
formulae. Therefore, one alternative the 
Commission is considering is to use the 
same formula to allocate the annual 
charges among a single pool of licensees 
that includes both municipal licensees 
(i.e., those who are not fully exempt 
from annual charges) and non
municipal licensees, as well as minor 
licensees and (as discussed below) 
exemptees. One variation of that 
alternative is to base that formula 
entirely on authorized installed, 
capacity. Another variation would be to 
base the formula entirely on generation. 
A third alternative would be to base it 
on a combination of capacity and 
generation.

We recognize that using the same 
formula to  allocate the annual charges 
among a single pool of licensees (and 
exemptees) would cause a large 
increase, both in total dollars and 
percentage, that major municipal 
licensees as a group experience. We 
solicit comment on this impact. One 
approach the Commission could 
consider (discussed below) would be 
the adoption of a three-year transition 
period for phasing in the resulting cost 
changes.

Changing the allocation formula from 
a mix of capacity and generation to 
capacity alone would reduce the 
Commission’s administrative burden as 
well as the reporting requirements of 
major non-municipal licensees. Under 
the current system, the Commission 
obtains annual generation data from 
non-municipal project operators; delays 
in providing this information to the 
Commission complicate the billing 
process. By using authorizéd installed 
capacity exclusively, the Commission 
would always have the apportionment 
data on hand and the calculation of the 
bills would be simplified.

The Commission is also considering 
alternative formulae, such as an 
allocation based in whole or in part on 
generation measured in kilowatt hours. 
In this regard, the Commission notes 
that the annual charges it assesses 
pursuant to OBRA are all allocated 
among the regulated entities pursuant to 
a formula based on an appropriate 
measure of volume rather than on a 
measure of capacity. OBRA requires the 
Commission to compute those annual 
charges based on methods which the 
Commission determines to be “fair and

equitable.” 11 Annual charges under 
Parts II and III of the FPA and related 
statutes are apportioned to public 
utilities based on the data they submit 
with respect to megawatt-hours of 
adjusted sales for resale and adjusted 
coordination sales.12 Annual charges 
under the Natural Gas Act and the 
Natural Gas Policy Act of 1978 and 
related statutes are allocated among 
natural gas pipeline companies based on 
the volumes of gas sold or transported 
by each company.13 Annual charges 
under the Interstate Commerce Act are 
allocated among oil pipelines based on 
their operating revenues.14

With respect to the annual charges for 
the administration of part I of the FPA 
pursuant to section 10(e)(1) of the FPA, 
the analog to allocation of the annual 
charges pursuant to OBRA would be an 
allocation scheme based on the electric 
energy actually generated by the various 
licensed and exempted hydropower 
projects rather than on their respective 
capacity to so generate. We are 
concerned, however, that the generation 
data reporting requirements necessary to 
implement such a scheme may impose 
an undue burden on smaller licensees 
and exemptees. Accordingly, the 
Commission invites comment on the 
propriety of using generation data rather 
than authorized capacity as the basis for 
allocating the charges, and on whether 
such a scheme would be unduly 
burdensome on some or all licensees or 
exemptees. We specifically invite 
comment from municipal and minor 
licensees as to whether they have 
equipment for measuring generation and 
whether it would be burdensome to 
report such data to us.

Another alternative that the 
Commission is considering to simplify 
the allocation process is to eliminate 
only the third prong of the formula, and 
to include minor licensees in the 
respective allocation formulae for major 
licensees. In other words, the minor 
municipal licensees would be included 
in the same allocation formula with the 
major municipal licensees, and the 
minor non-municipal licensees would 
be included in the same allocation 
formula with the major non-municipal 
licensees. The Commission could 
include exemptees in the same manner. 
This alternative would preserve the

11 See Annual Charges Under the Omnibus 
Budget Reconciliation Act of 1986, Order No. 472, 
FERC Stats. & Regs. (Regulations Preambles) 1 
30,746 at p. 30,610 (1987).

12 See 18 CFR 380.201.. It also contains a 
comparable provision for allocating annual charges 
among power marketing agencies.

is See 18 CFR 380.202.
'4See 18 CFR 380.203. As noted below, there is 

a maximum charge.
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existing use of a formula based on a 
combination of capacity and generation 
to determine the annual charges for non
municipal licensees, and of a formula 
based solely on capacity to determine 
the annual charges for municipal 
licensees. This alternative would avoid 
the large increase, both in total dollars 
and percentage, that major municipal 
licensees as a group would experience 
under a single, unified formula.

The Commission could provide a 
transition period for phasing in the 
assessments for minor licensees and 
exemptees. The Commission 
specifically invites comment from 
minor licensees and exemptees on 
whether such a transition period would 
be helpful or appropriate.

In this regard, the Commission notes 
that the current system of categorizing 
municipal and non-municipal projects 
separately for purposes of annual 
charges produces a sizeable disparity in 
the annual charges assessed for projects 
of comparable size depending on their 
class of ownership. The*clisparity is 
illustrated by the data in the table in 
Appendix A.

Under the present regulations, and 
under the currently prevailing facts 
(which, as discussed below, can be 
expected to change), the non-municipal 
licensees are assessed a substantially 
larger annual charge per kilowatt of 
capacity than the municipal licensees. 
This is occurring primarily because the 
bulk of the Commission’s current 
licensing activities is focused on 
processing applications for new licenses 
for projects whose original licensees 
expired in 1993. Since a 
disproportionate number of these 
projects are owned by non-municipal 
licensees, the effect of segregating out 
the hours spent on those applications is 
to allocate more of the annual charges 
burden to the non-municipal licensees.
In other words, non-municipal licensees 
as a group are paying comparatively 
higher annual charges today than 
municipal licensees because at this time 
the noh-municipal licensees, as a group, 
are imposing comparatively greater 
regulatory costs.

This is not to suggest, however, that 
the disproportionate charges are being 
assessed only to the non-municipal 
licensees who have filed pending 
applications for a new license or who 
are presently involved in compliance 
proceedings. To the contrary, the annual 
charge assessments for this work are 
allocated among all of the non
municipal licensees as a class, and most 
of those licensees are neither seeking a 
new license nor involved in a 
compliance proceeding.

Furthermore, it is reasonable to 
assume that in some future year the 
shoe may shift to the other foot. On 
average, over time, the licenses for 
municipal projects expire at the same 
frequency as the licenses for non
municipal projects, and the frequency of 
compliance proceedings also tends to 
even out. Thus, given the current 
concentration of resources on 
processing cases involving non- 
municipal projects, it is reasonable to 
assume that eventually some years will 
occur in which there will be an equally 
disproportionate burden of annual 
charge assessments on municipal 
projects vis-a-vis non-municipal 
projects. The net effect of the present 
categorization of costs according to the 
municipal/non-municipal status of the 
project, therefore, is not to permanently 
favor either one class or the other, but 
to create swings—both up and down— 
in the annual charges assessed to the 
two classes, depending on the particular 
mix of the Commission’s workload in 
any given year. The Commission 
welcomes comment on all of these 
matters.

The Commission recognizes the 
possibility that the elimination of 
generation as a factor might have a 
significant impact on some licensees, 
and welcomes comment on it. The 
Commission also recognizes that the 
charges for minor licensees may 
increase substantially, but believes that 
the current charge of five cents per 
horsepower has been so heavily eroded 
by inflation since it was adopted in 
1963 as to have been rendered 
comparatively meaningless.

For instance, the table in Appendix A 
at the end of this NOPR shows the 
following illustrative examples of 
increases in annual charges for minor 
licensees from the 1993 charge to the 
charge that would result from the 
amendments described in the 
Alternative A regulatory text:

Minor licensee
Current
method
charge

Proposed 
method 
charge, 

fourth year

Town of
Rollingsford ... $100 $1,697

City of Marshall 22 367
City of Lewiston 67 1,134
STS Hydro-

power Ltd....... 75 1,279
John A. Dodson 5 100

In particular, the Commission 
welcomes comment on whether there 
are distinctions between municipal and 
non-municipal projects that would 
justify the current difference in their 
allocation formulae or whether the

substantial increases in some licensees’ 
annual charges that would result from 
eliminating this distinction are reason 
enough to retain the distinction.

The Commission recognizes that, in 
the case of major construction projects, 
the license may be in effect for several 
years before project construction is 
commenced and before the project 
commences operation and goes into 
service. With respect to non-municipal 
licensees, annual charges are payable 
each year from the date of issuance of 
the license but there is no incoming 
stream of revenue during those years 
because no power is being generated. 
Municipal licensees, on the other hand, 
do obtain an exemption from annual 
charges prior to and during the 
construction period because, since they 
are not generating power during that 
period, they are not selling power for 
profit. This is because § 11.6(g) of the 
regulations provides a complete 
exemption from certain annual charges 
when a municipal project is under 
construction and not generating power, 
on the theory that the project is 
operating without profit within the 
meaning of the municipal exemption in 
FPA section 10(e).

Under the various regulatory regimes 
discussed herein, the Commission 
would maintain the above-described 
exemption from annual charges with 
respect to municipal projects that have 
not yet commenced commercial 
operation. In addition, the Commission 
proposes to include in the assessment 
formula (whatever it may be) only 
licensed and exempted projects that 
have already been constructed or whose 
construction has commenced. Although 
framed in terms of all projects, as a 
practical matter, because of the 
exemption for municipal projects, the 
change would primarily affect non
municipal projects.

We believe that commencement of 
Construction is a more appropriate 
determinant than completion of 
construction, for two reasons. First of 
all, the date on which construction 
commenced is a legally precise, 
documented date 15~16 whereas the date 
on which construction is completed is 
not defined with the same precision. 
Secondly, it is our understanding that 
licensees of projects under construction 
can draw on construction loan funds to 
pay the annual charges whereas such

is-16 Section 13 of the FPA requires that the 
licensee commence construction of the project 
within fixed time periods after issuance of the 
license, as specified in section 13 and the license. 
Thus, the Commission has evolved standards for 
determining the precise date of commencement of 
construction, and the hydropower industry is 
familiar with those standards.
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funds may not be available prior to- the 
commencement of construction.

The Commission also proposes to 
establish a minimum and maximum 
annual charge. The minimum annual 
charge would be $1QQ.17 We believe that 
$100 is a reasonable charge for a 
regulated project to pay, to participate 
in defraying the cost of administration 
of the hydropower regulatory program, 
regardless of how small the project’s 
capacity may be.18

The Commission also proposes to set 
a limit on annual charges so that, with 
respect to costs incurred by the 
Commission, no licensee’s project 
would be required to pay more than 2J) 
percent of the total costs. We believe 
that a maximum charge is appropriate to 
avoid having a small number of projects 
bearing most of the Commission’s  costs 
of administration. The proposed lim it is 
modelled after the formula in 
§ 382.203(b) with respect to annual 
charges for oil pipelines. The maximum 
annual charge stated therein is 6.339 
percent of the total charges, but that 
figure is based on a much smaller 
number of signifieant entities (interstate 
oil pipelines) sharing a much smaller 
total cost.

With respect to a minimum charge, 
other alternatives would be to waive 
charges below a fixed dollar amount or 
below a fixed capacity. With respect to 
a maximum charge, different 
percentages could be used for the 
ceiling. If the formula were to be based 
solely on capacity, another alternative 
would be to have a 50 percent discount 
for all authorized capacity above a 
prescribed ceiling (e g., 500 megawatts). 
In this example, if a project had an 
authorized capacity of 1000 megawatts, 
it would be counted in the 
apportionment formula as 750 
megawatts (all of the first 500 megawatts 
plus half o f the second 500 megawatts). 
The Commission invites comments on 
these and other potential alternatives.

The Commission notes that adoption 
of some of the alternatives discussed 
herein might increase the annual 
charges for certain pumped storage 
projects. Nevertheless there are other 
features (such as the start-of- 
construction date and the maximum 
charge) that would benefit some 
pumped storage projects, to the extent 
that large pumped storage projects have 
extended design and construction

17 Under certain circumstances (e.g., 
commencement of construction, or transfer or 
termination of a license during a fiscal year! the 
minimum charge would be prorated.

18 In the event that a municipal licensee was 
entitled to a partial exemption from annual charges, 
the exemption could reduce its charge helow the 
$100 minimum.

periods and comparatively massive 
capacity.

We have included in this notice erf 
proposed ruiemaking two alternative 
examples of the regulatory text that 
might be used to implement the various 
alternative proposals discussed herein. 
The “Alternative A” regulatory text is 
based on the allocation of all of the 
annual charges among a single class of 
licensees and exemptees, including all 
major and minea- municipal and non
municipal licensees and all exemptees. 
The allocation is based solely on the 
respective capacity of each hydropower 
project as measured in kilowatts.

The “Alternative B ” regulatory text 
retains the current separate categories 
and formulae for major municipal and 
non-municipal licensees. Minor 
licensees and exemptees would be 
classified with the comparable groups of 
major licensees and their charges would 
be assessed pursuant to the formulae 
currently used for those groups.

Both the “Alternative A” and 
“Alternative B ” regulatory texts 
implement a minimum charge o f $100 
and a maximum charge of two percent 
of the total of all charges. Under both 
alternatives, assessments would not 
commence prior to the commencement 
of project construction.1̂
B. Transition Arrangements

While the Commission believes that 
many of the regulatory amendments 
discussed above would in the long run 
render the regulations more rational and 
more fair and equitable, the Commission 
also recognizes that if  these 
amendments were to be adopted en 
masse at a single stroke they might 
impose significant unanticipated 
burdens on some licensees and 
exemptees. Therefore, the Commission 
proposes a three-year transition period 
for phasing-in some of the changes it 
might adopt, particularly with respect to 
the changes described in the 
“Alternative A” regulatory text.

Charges during the transition 
described therein would be calculated 
by the following steps. First, the 
difference between a project’s charge 
using the current method and the 
proposed method would be divided into 
fourths. The charge for the first 
transition year would be the current 
method charge plus the one-fourth 
increment. (If the charge is reduced in 
going from the current method to the 
proposed method, the one-fourth

'«Attached to this NOPR as Appendices A, B and 
C are three tables prepared by the Commission’s  
staff which shows the impact that some o£tha ideas 
discussed herein might have on the annual charges 
of representative licensees and exemptees.

increment would be subtracted.)20 The 
charge for the second transition year 
would be the current method charge 
plus (or minus) the two-fourths 
increment. The charge for the third 
transition year would be the current 
method charge plus (or minus) the 
three-fourths increment. The charge for 
the fourth year would be calculated 
solely by the proposed method.

The charges in all of these transition 
years, however, would be subject to the 
proposed minimum and maximum 
charges.21 In addition, in all of these 
transition years, charges would be 
assessed only with respect to 
hydropower projects that have been 
constructed or whose construction has 
commenced.22

Finally, as discussed above, if  the 
major changes have their most 
significant impact only on minor 
licensees and exemptees, a transition 
period could be established solely for 
those entities.
C. From Horsepower to Kilowatts

As discussed above, the existing 
regulations at § 11.1 provide different 
allocation formulae for municipal and 
non-municipal projects of more than
2,000 horsepower of installed capacity. 
Both formulae, however, take into 
account a project’s authorized installed 
capacity defined in  terms of 
horsepower.

The computation of a project’s 
capacity in terms of horsepower likely 
arose in the earlier years of the 
Commission’s regulatory oversight, 
when the then-existing projects 
included a greater percentage of 
hydromechanical equipment.22 Today,

2» in order to avoid any net Increase or decrease 
in the total of all charges assessed in any single 
year, the total amount of the reductions in the 
charges must be matched by an equal amount of 
“increases” in charges. The “increases," however, 
would in fact simply be a partial elimination of a 
reduction that would otherwise occur—to balance 
the elimination of part of an actual increase 
elsewhere that would otherwise occur.

21 Thus, even during the transition period the 
minimum charge would be $100 and the maximum 
charge would not exceed two percent of the total 
of all charges assessed. See Appendices A and B for 
illustrative examples.

22 The regulatory amendments proposed herein 
are intended to be purely prospective in nature. 
Thus, to the extent that any licensee has obtained 
approval for an installment or deferred payment 
plan, the amendments, if adopted, would not 
extinguish that licensee’s responsibility to pay 
whatever amounts were assessed under the existing 
regulations even- if such amounts have been 
deferred for later payment.

» I n  other words, horsepower was a convenient 
measure for comparing the capacity of hydropower 
projects, some of which generated electricity and 
some which did not. In rough terms, horsepower 
measures the weight that an average draft horse can 
pull in a circular path around a rotary grinder. The

Continued
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however, the determination of a 
hydroelectric project’s authorized 
capacity is generally stated in terms of 
kilowatts; that is the manner in which 
authorized capacity is stated in the 
licenses.24 In fact, the Commission’s 
staff determines a project’s horsepower 
capacity by converting kilowatts into 
horsepower. Therefore, the Commission 
proposes to revise § 11.1 to substitute 
kilowatts for horsepower in stating a 
project’s authorized installed capacity.

For the few licensed hydromechanical 
projects, all of which are quite small, 
the Commission would impute a 
kilowatt figure by multiplying these 
projects’ existing horsepower capacity 
by three-fourths. We believe that using 
kilowatts as the standard and converting 
the few hydromechanical project 
capacities into an imputed kilowatt 
capacity is far easier than converting all 
of the hydroelectric project capacities 
from kilowatts to horsepower.

D. The Determination o f Authorized 
Installed Capacity

Questions have occasionally arisen as 
to how to define “authorized installed 
capacity.” What if  the capacity of the 
generator exceeds the capacity of the 
turbine? What if  the available stream 
flow is insufficient to fully utilize the 
capacity of the turbine and generator 
installed in the project? m

The Commission proposes to take this 
occasion to clarify the concept of 
“authorized installed capacity” by 
defining it. The authorized installed 
capacity would be expressed in 
kilowatts, and would be the lesser of the 
capacity of the generator or the turbine. 
Thus, if the capacity of the generator 
exceeded the capacity of the turbine, 
then the capacity of the turbine would 
apply, and vice-versa. The availability 
of stream flow, however, would not be 
considered.2«

The capacity would be based on the 
actual power of the equipment in 
question without regard to whatever 
“nameplate” rating might be physically 
affixed to the unit (although, with 
respect to a new or unmodified unit, the 
“nameplate rating” may well coincide 
with the definition proposed herein). If 
the generator or turbine are

common definition in the United States is that one 
horsepower is equal to 550 foot-pounds per second 
or approximately 746 watts.

24 The exception is that the license article on 
annual charges states the capacity in horsepower.

25 Such situations might arise, for instance, if it 
were cheaper for a project operator to purchase an 
“off-the-shelf’ or a used generator whose capacity 
exceeded the capacity of the turbine or the stream 
flow available at the project site.

26 The proposed rule would codify the policy 
articulated in Public Utility District No. 2 of Grant 
County, Washington, 62 FERC 161,229 (1993).

subsequently modified, such as by 
rewinding the generator, the capacity 
would be recalculated accordingly.

We believe that the proposed 
definition provides a means of 
determining capacity that is both 
workable and fair. The capacity of the 
generator and the turbine are reasonably 
ascertainable, and do not involve the 
potential complexities and controversies 
inherent in determining the availability 
of usable stream flow. If a project 
operator, for whatever reason, chose to 
purchase, install or operate equipment 
whose capacity exceeded the available 
stream flow needed to operate it, the 
operator would have to accept the 
consequence of having that equipment’s 
capacity used as the basis for 
determining the project’s annual 
charges.

E. The Five Megawatt and Conduit 
Exemption Costs

Section 30 of the FPA 27 provides that 
the Commission may exempt from the 
FPA’s licensing provisions any facility 
(other than a dam, and within certain 
megawatt limits) which is constructed 
or operated to generate electric power, 
if  the facility is located on non-federal 
land and “utilizes for such generation 
only the hydroelectric potential of a 
manmade conduit, which is operated for 
the distribution of water for agricultural, 
municipal, or industrial consumption 
and not primarily for the generation of 
electricity.”

Sections 405 and 408 of the Public 
Utility Regulatory Policies Act of 1978 
(PURPA), as amended by section 408 of 
the Energy Security Act of 1980,28 
provide that the Commission may 
exempt from the FPA’s licensing 
requirements small hydroelectric power 
projects that are located at the site of an 
existing dam (or utilize natural water 
features without the need for a dam) and 
that have a proposed installed capacity 
of five megawatts (MW) or less.

The Commission’s staff, however, 
performs similar safety and 
environmental compliance functions 
with respect to hydroelectric projects 
that are operated pursuant to a 5 MW or 
conduit exemption as it does for

{»rejects that are operated pursuant to a 
icense. The Commission also incurs 

costs in processing exemption 
applications. Therefore, as a matter of 
policy, theXommission believes that it 
would be appropriate for projects that 
are operated pursuant to the 5 MW 
exemption to share the cost of the 
Commission’s application and 
compliance programs, and that the same

2718 U.S.C. 823a. 
2816 U.S.C. 2708.

principle applies as well with respect to 
conduit exemptions.

Section 10(e) of the FPA provides that 
“the licensee shall pay * * * annual 
charges * * * for the costs of the 
administration of this Part * * * ” 
(emphasis added). We believe that this 
statutory language may preclude 
imposition of annual charges on 5 MW 
and conduit exemptees under section 
10(e) of thb FPA. It is arguable that such 
exemptees could not be construed as 
“licensees” within the meaning of 
section 10(e). The Commission believes, 
however, that it has the legal authority 
under OBRA to assess annual charges to 
exemptees, »  and proposes to do so 
with respect to both the 5 MW and the 
conduit exemptions.30

Finally, pursuant to § 381.601, the 
Commission currently imposes a filing 
fee for applications for a 5 MW 
exemption. The fee is based on the cost 
of processing all 5 MW exemption 
applications received each year divided 
by the number of applications that the 
Commission has completed processing 
in that year. At present, the fee 
established by § 381.601 is $21,620. 
Because the Commission is proposing to 
assess annual charges on 5 MW 
exemptees, the Commission proposes to 
delete § 381.601 from the regulations.31
F. Other Revisions to Annual Charges

Section 11.1(d) currently states that 
the minimum annual charge for projects

»Section 3401(a) of OBRA provides as follows:
(a) In General.—(1) Except as provided in 

paragraph (2) and beginning in »seal year 1987 and 
in each fiscal year thereafter, the Federal Energy 
Regulatory Commission shall, using the provisions 
of this subtitle and authority provided by other 
laws, assess and collect fees and annual charges in 
any fiscal year in amounts equal to all of the costs 
incurred by the Commission in that fiscal year.

(2) the provisions of this subtitle shall not affect 
the authority, requirements, exceptions, or 
limitations in sections 10(e) and 30(e) of the Federal 
Power Act.

Whereas this provision makes clear that OBRA 
does not authorize the collection of annual charges 
from, e.g., municipal licensees who qualify for an 
exemption under the terms of section 10(e) of the 
Federal Power Act, projects under exemptions from 
licensing are not subject to section 10(e), and 
therefore charging them under OBRA does not 
affect any provision of section 10(e).

Section 30(e) of the Federal Power Act requires 
the Commission to collect from exemption 
applicants and certain license applicants, on behalf 
of the U.S. Fish and Wildlife Service, the National 
Marine Fisheries Service, and state fish and wildlife 
agencies, these agencies* project-specific costs 
under section 30(c) (establishment of mandatory 
conditions with respect to fish and wildlife 
resources). These agencies are required to subtract 
from their section 10(e) claims the money they 
recover under section 30(e).

30 Holders of 5 MW and conduit exemptions 
would, however, be able to apply for exemption 
from annual charges based on their municipal 
status.

31 The Commission does not impose a filing fee 
for conduit exemptions.
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involving transmission lines will be $5. 
The Commission’s current practice, 
however, is to state that charge in the 
articles of the individual licenses, as 
appropriate. Therefore, we propose to 
conform the text of § 11.1(d) to that 
practice.

In its current form, § 11.20 provides 
two separate deadlines for payment of 
bills for annual charges: 30 days for 
headwater benefits bills and 45 days for 
other annual charges bills. The purpose 
of this distinction is not readily 
apparent. Therefore, the Commission 
proposes to make all such bills payable 
upon 30 days of their rendition.

There has also been some confusion 
over the procedures that a licensee 
should follow if  it believes that the bill 
is incorrect. The proposed new §11.20 
provides for licensees to file an appeal 
of the bill to the Commission’s Chief 
Financial Officer. All decisions of the 
Chief Financial Officer on appeals 
would be subject to rehearing by the 
Commission pursuant to § 385.713. This 
would essentially codify the current 
informal practice. Most billing disputes 
involve mathematical calculations that 
can be readily resolved by discussion 
with the Commission’s staff without the 
need for a formal request to the 
Commission for rehearing.

The bill would still have to be paid 
within 30 days of its rendition in order 
to avoid the assessment of penalty 
payments under § 11.21, but if  a timely 
appeal or request for rehearing is filed 
the bill could be paid under protest and 
subject to refund. This provision would 
codify the Commission’s current 
practice.

As currently in effect, § 11.6(i) 
requires that applications for 
exemptions from payment of annual 
charges “shall be prepared on forms 
prescribed by the Commission * * 
Inasmuch as the Commission does not 
currently prescribe such forms, the 
reference to such forms will be deleted.

We also propose to add a sentence at 
the end of § 11.6(1) to clarify that bills 
for annual charges can be paid under 
protest and subject to refund in the 
event that an application for an 
exemption from payment is pending 
when the bill becomes payable. This 
provision would codify the 
Commission’s current practice.

V. Regulatory Flexibility Certification
The Regulatory Flexibility Act of 1980 

(RFA) 32 generally requires a description 
and analysi^of proposed regulations 
that will have a significant economic 
impact on a substantial number of small

32 5 U.S.C 601-612.

entities.33 Pursuant to section 605(b) of 
the RFA, the Commission hereby 
certifies that the regulations proposed 
herein will not have a significant 
economic impact on a substantial 
number of small entities.

VI. Environmental Statement
Issuance of this notice of proposed 

rulemaking does not constitute a major 
federal action having a significant 
adverse impact on the quality of the 
human environment under the 
Commission’s regulations implementing 
the National Environmental Policy 
Act.34 The regulations proposed herein 
are procedural in nature and therefore 
fall within the categorical exemptions 
provided in the Commission’s 
regulations. Consequently, neither an 
environmental impact statement nor an 
environmental assessment is required.35
VII. Information Collection Statement

The Office of Management and 
Budget’s (OMB) regulations at 5 CFR 
1320.13 require that OMB approve 
certain information and recordkeeping 
requirements imposed by an agency.
The information collection requirements 
that would be deleted by this proposed 
rule are contained in FERG-583 
¿¿Annual Kilowatt Generating Report 
(Annual Charges)” (1902-0136). The 
Commission’s Financial Services 
Division uses the data for determination 
of the amount of annual charges to be 
assessed licensees for reimbursable 
government administrative costs. If the 
amendments proposed herein are 
adopted, the Commission would submit 
to the OMB a notification that these 
collections of information have been 
modified.

Interested persons may obtain 
information on these reporting 
requirements by contacting the Federal 
Energy Regulatory Commission, 941 
North Capitol Street NE., Washington^ 
DC 20426 [Attention: Michael Miller, 
Information Services Division, (202) 
208-14151. Comments on the 
requirements of this rule can be sent to 
the Office of Information and Regulatory 
Affairs of OMB [Attention: Desk Officer 
for Federal Energy Regulatory 
Commission].

32 Section 601(c) of the RFA defines a “small 
entity” as a small business, a small not-for-profit 
enterprise, or a small governmental jurisdiction. A 
“small business” is defined by reference to section 
3 of the Small Business Act as an enterprise which 
is “independently owned and operated and which 
is not dominant in its Held of operation.” 15 U.S.C. 
632(a).

See Order No. 486, 52 FR 47897 (Dec. 17, 
1987), FERC Stats, ft Regs. (Regulations Preambles 
1986-1990) 1 30,783 (Dec. 10,1987) (codified at 18 
CFR Part 380).

3» See 18 CFR 380.4(a)(1).

VIII. Public Comment Procedures
The Commission invites all interested 

persons to submit written comments on 
the matters discussed in this notice of 
proposed rulemaking. An original and 
14 copies of the written comments must 
be filed with the Commission April 4, 
1994. Comments should be submitted to 
the Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, during regular bdsiness 
hours, and should refer to Docket No. 
RM93—7-000.

All written comments will be placed 
in the Commission’s public files and 
will be available for inspection in the 
Commission’s Public Reference Room, 
room 3104, 941 North Capitol Street 
North East, Washington, DC 20426 
during regular business hours.

List of Subjects
18 CFR Part 11

Electric power, Reporting and 
recordkeeping requirements.
18 CFR Part 381

Electric power plants, Electric 
utilities, Natural gas, Reporting and 
recordkeeping requirements.

In consideration of the foregoing, the 
Commission invites comment on the 
potential amendments to 18 CFR parts 
11 and 381 that are set forth below in 
two alternative versions (styled as 
“Alternative A” and “Alternative B ”), 
and also invites comments on any other 
potential alternatives.
Lois D. Cashell,
Secretary.

For the reasons set out in the 
preamble, 18 CFR parts 11 and 381 are 
proposed to be amended in the 
alternative as follows:
Alternative A

PART 11—ANNUAL CHARGES UNDER 
PART I OF THE FEDERAL POWER ACT

1. The authority citation for Part 11 
continues to read as follows:

Authority: 16 U.S.C. 791a-825r; 42 U.S.C. 
7101-7352.

2. Section 11.1 is revised to read as 
follows:

§11.1 Costs o f adm inistration.
(a) A uthority. Pursuant to section 

10(e) of the Federal Power Act and 
section 3401 of the Omnibus Budget 
Reconciliation Act of 1986, the 
Commission will assess reasonable 
annual charges against licensees and 
exemptees to reimburse the United 
States for the costs of administration of 
the Commission’s hydropower 
regulatory program.
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(b) Scope. H ie annual charges under 
this section will be charged to and 
allocated among:

(1) all licensees;
(2) all holders of exemptions under 

section 30 o f the Federal Power Act; and
(3) all holders of exemptions under 

sections 405 and 408 of the Public 
Utility Regulatory Policies Act o f 1978, 
as amended by section 408 o f the Energy 
Security Act of 1980.

(c) Form ula¡ A determination shall be 
made for each fiscal year of the costs of 
administration of Part I of the Federal 
Power Act, from which shall be 
deducted administrative costs fixed in 
the licenses and exemptions and those 
fixed by the Commission in determining 
headwater benefit payments. For each 
fiscal year, the costs of administration 
will be assessed against each licensee 
and exemptee in the proportion that the 
annual charge factor for each such 
project bears to the total of the annua! 
charge factors under all such 
outstanding licenses and exemptions. 
The annual charge factor for each such 
project shall be its authorized installed 
capacity as measured in kilowatts. The 
assessments will include all such 
licensed and exempted projects that 
have been constructed, and all such 
licensed and exempted projects whose 
construction has been commenced. In 
the event that construction commences 
during a fiscal year, the charges will be 
prorated based cm the day on which 
construction commenced.

(d) Municipal exemptions. (1) To 
enable the Commission to compute on 
the bill for annual charges the 
exemption to which State and 
municipal licensees and exemptees are 
entitled because of the use of power by 
the licensee or exemptees for State or 
municipal purposes, each such licensee 
or exemptee must file with the 
Commission, on or before November 1 
of each year, a statement under oath 
showing the following information with 
respect to the power generated by the 
project and the disposition thereof 
during the preceding fiscal year, 
expressed in kilowatt-hours:

(1) Gross amount of power generated 
by the project.

(ii) Amount of power used for station 
purposes and lost in  transmission, e ta

(hi) Net amount of power available for 
sale or use by licensee or exemptee, 
classified as follows:

(A) Used by licensee or exemptee.
(B) Sold by licensee or exemptee.
(2) When the power from a licensed 

or exempted project owned by a State or  
municipality enters into its electric 
system, making it impracticable to meet 
the requirements of this section with 
respect to the disposition o f project

power, such licensee or exemptee may, 
in lieu thereof, furnish similar 
information with respect to the 
disposition o f the available power of the 
entire electric system of the licensee or 
exemptee.

(e) Transmission lines. Far projects 
involving transmission lines only, the 
administrative charge will be stated in 
the license.

(f) Minimum and maximum charges.
(1) The minimum annual charge under 
this section will be $100 per year for 
each licensed or exempted project, 
subject to reduction based on partial or 
total exemption pursuant to paragraph
(d) of this section.

(2) No licensed or exempted project’s 
annual charge may exceed a maximum 
charge established each year by the 
Commission to equal 2.0 percent of the 
adjusted costs of administration of the 
hydropower regulatory program. For 
every project with an annual' charge 
determined to be above the maximum 
charge, that project’s annual charge will 
be set at the maximum charge, and any 
amount above the maximum charge will 
be reapportioned to the remaining 
projects. The reapportionment will be 
computed using the method outlined in 
paragraph (c) o f this section (but 
excluding any project whose annual 
charge is already set at the maximum 
amount). This procedure will be 
repeated until no project’s annual 
charge exceeds the maximum charge.

(g) Commission's costs. (1) With 
respect to costs incurred by the 
Commission, the assessment of annual 
charges will be based on an estimate of 
the costs o f administration of Fart I o f 
the Federal Power Act that will be 
incurred during the fiscal year in which 
the annual charges are assessed. After 
the end of the fiscal year, the assessment 
will be recalculated based on the costs 
of administration that were actually 
incurred during that fiscal year; dm 
actual costs will be compared to the 
estimated costs; and the difference 
between the actual and estimated costs 
will be carried over as an adjustment to 
the assessment for the subsequent fiscal 
year.

(2) The issuance o f b ilk  based on the 
administrative costs incurred by the 
Commission during the year in which 
the bill is issued will commence in
1993. The annual charge for the 
administrative costs that were incurred 
in fiscal year 1992 will be billed in
1994. At die licensee’s option, the 
charge may be paid in three equal 
annual installments in fiscal years 1994,
1995. and 1996, plus any accrued 
interest. If the licensee elects the three- 
year installment plan, the Commission 
will accrue interest (at the most recent

yield of two-year Treasury securities) on 
the unpaid charges and add the accrued 
interest to the installments billed in 
fiscal years 1995 and 1996.

(h) m making their annual reports to 
the Commission on their costs in 
administering Part I of the Federal 
Power Act, the United States Fish and 
Wildlife Service and the National 
Marine Fisheries Service are to deduct 
any amounts that were deposited into 
their Treasury accounts during that year 
as reimbursements for conducting 
studies and reviews pursuant to section 
30(e) of the Federal Power Act.

(i) Definition. As used in paragraph (c) 
of this section, authorized installed 
capacity means the lesser of the ratings 
of the generator or turbine units. The 
rating of a generator is the product of 
the continuous-load capacity rating of 
the generator in  kilovolt-amperes (kVA) 
and the system power factor in kW/ 
kVA. If the licensee or exemptee does 
not know its power factor, a factor of 1.0 
kW/kVA will be used. The rating of a 
turbine is the product o f the turbine’s 
capacity in horsepower (hp) at 
maximum head gate opening under the 
manufacturer's rating head times a 
conversion factor o f 0.75 kW/hp. If the 
generator or turbine installed has a 
rating different from that authorized in 
the license or exemption, or the 
installed generator is rewound or 
otherwise modified to change its rating, 
or the turbine is modified to change its 
rating, the licensee or exemptee must 
apply to the Commission to amend its 
authorized installed capacity to reflect 
the change.

(j) Transition rules. (1) For a license 
having the capacity of the project for 
annual charge purposes stated in 
horsepower, that capacity shall be 
deemed to be the capacity stated in 
kilowatts elsewhere in the license, 
including any amendments thereto.

(2) During the first three fiscal years 
in which annual charges are assessed 
after 1 INSERT DATE ON WHICH THE 
FINAL RULE BECOMES EFFECTIVE), 
the annual charges will be determined 
as follows. The assessments will include 
(and be limited to) all licenses and 
exempted projects that have been 
constructed or whose construction has 
been commenced, and will be subject to 
the minimum and maximum charges 
specified in paragraph (f) of this section. 
Subject to those parameters, the 
Commission will determine the charge 
that would have been assessed pursuant 
to the regulations in effect prior to 
{INSERT DATE ON WHICH THE FINAL 
RULE BECOMES EFFECTIVE], the 
charge that would have been assessed 
pursuant to the regulations in effect 
subsequent to that date, and the
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difference between those two 
assessments. In the first fiscal year after 
[INSERT DATE ON WHICH THE FINAL 
RULE BECOMES EFFECTIVE], the 
Commission will adjust the assessment 
that would otherwise be payable under 
the regulations in effect after that date 
by an amount equal to 75 percent of the 
difference between the amount that 
would have been payable under the 
regulations that were previously in 
effect and the amount that would have 
been payable under those regulations 
after they were amended. In the second 
fiscal year after [INSERT DATE ON 
WHICH THE FINAL RULE BECOMES 
EFFECTIVE], the Commission will 
adjust the assessment by 50 percent of 
that difference. In the third fiscal year 
after [INSERT DATE ON WHICH THE 
FINAL RULE BECOMES EFFECTIVE], 
the Commission will adjust the 
assessment by 25 percent of the 
difference.

3. In § 11.6, the title, the introductory 
sentence of paragraph (a), and paragraph 
(i), are revised, and the cross-reference 
at the end of the section is removed, to 
read as follows:

§ 11.6 Exemption of State and municipal 
licensees and exemptees-

(a) Bases for exempiion. A State or 
municipal licensee or exemptee may 
claim total or partial exemption from 
the assessment of annual charges upon 
one or more of the following grounds:
* * * * *

(i) Application for exemption. 
Applications for exemption from 
payment of annual charges shall be 
signed by an authorized executive 
officer or chief accounting officer of the 
licensee or exemptee and verified under 
oath. An original and three copies of 
such application shall be filed with the 
Commission within the time allowed 
(by § 11.28) for the payment of the 
annual charges. If the licensee or 
exemptee, within the time allowed for 
the payment of the annual charges, files 
notice that it intends to file an 
application for exemption, an additional 
period of 30 days is allowed within 
which to complete and file the 
application for exemption. The filing of 
an application for exemption does not 
by itself alleviate the requirement to pay 
the annual charges, nor does it 
exonerate the licensee or exemptee from 
the assessment of penalties under 
§ 11.21. If a bill for annual charges 
becomes payable after an application for 
an exemption has been filed and while 
the application is still pending for 
decision, the bill may be paid under 
protest and subject to refund.

4. Section 11.20 is revised to read as
follows: *

§ 11.20 Time fo r payment
Annual charges must be paid no later 

than 30 days after rendition of a bill by 
the Commission. If the licensee or 
exemptee believes that the bill is 
incorrect, no later than 30 days after its 
rendition the licensee or exemptee may 
file an appeal of the bill with the Chief 
Financial Officer. No later than 30 days 
after the date of issuance of the Chief 
Financial Officer's decision on the 
appeal, the licensee or exemptee may 
file a request for rehearing of that 
decision pursuant to § 385.713 of this 
chapter. In the event that a timely 
appeal to the Chief Financial Officer or 
a timely request to the Commission for 
rehearing is filed, the payment of the 
bill may be made under protest, and 
subject to refund pending the outcome 
of the appeal or rehearing.

PART 381—FEES
5. The authority citation for part 381 

continues to read as follows:
Authority: 15 U .S.C . 717-717w; 16 U.S.C. 

791—828c, 2601-2645; 31 U .S .C . 9701; 42 U .S.C . 7101-7352; and 49 U .S .C  1-27.

§ 381.601 [Removed]
6. Section 381.601 is removed, and 

subpart F is reserved.

Alternative B

PART 11—ANNUAL CHARGES UNDER 
PART I OF THE FEDERAL POWER ACT

1. The authority citation for part 11 
continues to read as follows:

Authority: 16 U .S .C . 791a-825r; 42 U.S.C. 
7101-7352.

2. Section 11.1 is revised to read as 
follows:

§11.1 Costs of adm inistration.
(a) A u thority . Pursuant to section 

10(e) of the Federal Power Act and 
section 3401 of the Omnibus Budget 
Reconciliation Adt of 1986, the 
Commission will assess reasonable 
annual charges against licensees and 
exemptees to reimburse the United 
States for the costs of administration of 
the Commission’s hydropower 
regulatory program.

(b) S cope. The annual charges under 
this section will be charged to andL 
allocated among:

(1) All licensees;
(2) All holders of exemptions under 

section 30 of the Federal Power Act; and
(3) All holders of exemptions under 

sections 405 and 408 of the Public 
Utility Regulatory Policies Act of 1978, 
as amended by section 408 of the Energy 
Security Act of 1980. The assessments 
will include all such licensed and 
exempted projects that have been

constructed, and all such licensed and 
exempted projects whose construction 
has been commenced. In the event that 
construction commences during a fiscal 
year, the charges will be prorated based 
on the day on which construction 
commenced.

(c) Licenses and exemptions other 
than State or municipal. For licensees 
and exemptees, other than State or 
municipal:

(1) A determination shall be made for 
each fiscal year of the costs of 
administration of Part I of the Federal 
Power Act chargeable to such licensees 
or exemptees, from which shall be 
deducted any administrative costs that 
are stated in the license or exemption or 
fixed by the Commission in determining 
headwater benefit payments.

(2) For each fiscal year the costs of 
administration determined under 
paragraph (c)(1) of this section will be 
assessed against such licensee or 
exemptee in the proportion that the 
annual charge factor for each such 
project bears to the total of the annual 
charge factors under all such 
outstanding licenses and exemptions.

(3) The annual charge factor for each 
such project shall be found as follows:

(i) For a conventional project the 
factor is its authorized installed capacity 
plus 150 times its annual energy output 
in millions of kilowatt-hours.

(ii) For a pure pumped storage project 
the factor is its authorized installed 
capacity.

(iii) For a mixed conventional- 
pumped storage project the factor is its 
authorized installed capacity plus 150 
times its gross annual energy output in 
millions of kilowatt-hours less 100 
times the annual energy used for 
pumped storage pumping in millions of 
kilowatt-hours.

(iv) For purposes of determining their 
annual charges factor, projects that are 
operated pursuant to an exemption or 
whose authorized installed capacity 
does not exceed 1.5 megawatts will be 
deemed to have an annual energy 
output of zero.

(4) To enable the Commission to 
determine such charges annually, each 
licensee whose authorized installed 
capacity exceeds 1.5 megawatts must 
file with the Commission, on or before 
November 1 of each year, a statement 
under oath showing the gross amount of 
power generated (or produced by 
nonelectrical equipment) and the 
amount of power used for pumped 
storage pumping by the project during 
the preceding fiscal year, expressed in 
kilowatt hours. If any licensee does not 
report the gross energy output of its 
project within the time specified above, 
the Commission’s staff will estimate the
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energy output and this estimate may be 
used in lieu of the filings required by 
this section made by such licensee after 
November 1.

(d) State and municipal licensees and 
exemptees. For State or municipal 
licensees and exemptees:

(1) A determination shall be made for 
each fiscal year of the cost of 
administration under Part I of the 
Federal Power Act chargeable to such 
licensees and exemptees, from which 
shall be deducted any administrative 
costs that are stated in the license or 
exemption or that are fixed by the 
Commission in  determining headwater 
benefit payments.

(2) An exemption will be granted to 
a licensee or exemptee to the extent, if 
any, to which it may be entitled under 
section 10(e) of the Act provided the 
data is submitted as requested in 
paragraphs (d) (4) and (5) of this section.

(3) For each fiscal year the total actual 
cost of administration as determined 
under paragraph (d)(1) o f this section 
will be assessed against each such 
licensee or exemptee (except to the 
extent o f the exemptions granted 
pursuant to paragraph (d)(2) of this 
section) in the proportion that the 
authorized installed capacity of each 
such project bears to the total such 
capacity under all such outstanding 
licenses or exemptions.

(4) To enable the Commission to 
compute on the bill for annual charges 
the exemption to which State and 
municipal licensees and exemptees are 
entitled because of the use of power by 
the licensee or exemptees for State or 
municipal purposes, each such licensee 
or exemptee must file with the 
Commission, on or before November 1 
of each year, a statement under oath 
showing the following information with 
respect to the power generated by the 
project and the disposition thereof 
during the preceding fiscal year, 
expressed in kilowatt-hours:

(i) Gross amount of power generated 
by the project.

(ii) Amount of power used for station 
purposes and lost in transmission, etc.

(iii) Net amount of power available for 
sale or use by licensee or exemptee, 
classified as follows:

(A) Used by licensee or exemptee.
(B) Sold by licensee or exemptee,
(5) When the power from a licensed 

or exempted project owned by a State or 
municipality enters into its electric 
system, making it impracticable to meet 
the requirements o f this section with 
respect to the disposition of project 
power, such licensee or exemptee may, 
in lieu thereof furnish similar 
information with respect to the 
disposition o f the available power o f the

entire electric system of the licensee or 
exemptee.

(e) Transmission lines. For projects 
involving transmission lines only, the 
administrative charge will be stated in 
the license.

(f) Minimum and maximum charges. 
(1) The minimum annual chaige under 
this section will be $100 per year for 
each licensed or exempted project, 
subject to reduction based on partial or 
total exemption pursuant to paragraph
(d)(4) of this section.

(2) No licensed or exempted project’s 
annual chaige may exceed a maximum 
chaige established each year by the 
Commission to equal 2.0 percent of the 
adjusted costs of administration of the 
hydropower regulatory program. For 
every project with an annual chaige 
determined to be above the maximum 
charge, that project's annual charge will 
be set at the maximum chaige, and any 
amount above the maximum charge will 
be reapportioned to the remaining 
projects. The reapportionment will be 
computed using the method outlined in 
paragraphs (c) and (d) of this section 
(but excluding any project whose 
annual charge is already set at the 
maximum amount). This procedure will 
be repeated until no project's annual 
charge exceeds the maximum charge.

(g) Commission’s costs. (1) With 
respect to costs incurred by the 
Commission, the assessment of annual 
charges will be based on an estimate of 
the costs of administration of Part I of 
the Federal Power Act (hat w ill be 
incurred during the fiscal year in which 
the annual charges are assessed. After 
the end of the fiscal year, the assessment 
will be recalculated based on the costs 
of administration that were actually 
incurred during that fiscal year; the 
actual costs will be compared to the 
estimated costs; and the difference 
between the actual and estimated costs 
will be carried over as an adjustment to 
the assessment for the subsequent fiscal 
year.

(2) The issuance of bills based on the 
administrative costs incurred by the 
Commission during the year in which 
the h ill is issued will commence in
1993. The annual charge for the 
administrative costs that were incurred 
in fiscal year 1992 will be billed in
1994. At the licensee’s option, the 
charge may be paid in three equal 
annual installments in fiscal years 1994,
1995. and 1996, plus any accrued 
interest If the licensee elects the three- 
year installment plan, the Commission 
will accrue interest (at the most recent 
yield of two-year Treasury securities) on 
the unpaid charges and add the accrued 
interest to the installments billed in 
fiscal years 1995 and 1996.

(h) In making their annual reports to 
the Commission on their costs in 
administering Part I o f the Federal 
Power Act, the United Stales Fish and 
Wildlife Service and the National 
Marine Fisheries Service are to deduct 
any amounts that were deposited into 
their Treasury accounts during that year 
as reimbursements for conducting 
studies and reviews pursuant to section 
30(e) of the Federal Power Act.

(i) Definition. As used in paragraph (c) 
of this section, “authorized installed 
capacity” means the lesser of the ratings 
of the generator or turbine units. The 
rating of a generator is the product of 
the continuous-load capacity rating of 
the generator in kilovolt-amperes (kVA) 
and the system power factor in kW/ 
kVA. If the licensee or exemptee does 
not know its power factor, a factor of 1.0 
kW/kVA will be used. The rating of a 
turbine is the product of the turbine’s 
capacity in horsepower (hp) at 
maximum head gate opening under the 
manufacturer’s rating head times a 
conversion factor of 0.75 kW/hp. If the 
generator or turbine installed has a 
rating different from that authorized in 
the license or exemption, or the 
installed generator is rewound or 
otherwise modified to change its rating, 
or the tuibine is modified to change its 
rating, the licensee or exemptee must 
apply to the Commission to amend its 
authorized installed capacity to reflect 
the change.

(j) Transition. For a license having the 
capacity of the project for annual charge 
purposes stated in horsepower, that 
capacity shall be deemed to be the 
capacity stated in kilowatts elsewhere in 
the license, including any amendments 
thereto.

3. In § 11.6, the title, the introductoiy 
sentence of paragraph (a), and paragraph 
(i), are revised, and the cross-reference 
at the end of the section is removed, to 
read as follows:

§ 11.6 Exemption of State and municipal 
licensees and exemptees.

(a) Bases for exemption. A State or 
municipal licensee or exemptee may 
claim total or partial exemption from 
the assessment of annual charges upon 
one or more of the following grounds:
* ★  * * *

(i) Application for exemption. 
Applications for exemption from 
payment of annual charges shall be 
signed by an authorized executive 
officer or chief accounting officer of the 
licensee or exemptee and verified under 
oath. An original and three copies of 
such application shall be filed with the 
Commission within the time allowed 
(by § 11.28) for the payment o f the 
annual charges. If the licensee or
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exemptee, within the time allowed for 
the payment of the annual charges, files 
notice that it intends to file an 
application for exemption, an additional 
period of 30 days is allowed within 
which to complete and file the 
application for exemption. The filing of 
an application for exemption does not 
by itself alleviate the requirement to pay 
the annual charges, nor does it 
exonerate the licensee or exemptee from 
the assessment of penalties under 
§ 11.21. If a bill for annual charges 
becomes payable after an application for 
an exemption has been filed and while 
the application is still pending for 
decision, the bill may be paid under 
protest and subject to refund.

4. Section 11.20 is revised to read as 
follows:

§11.20 Time fo r payment
Annual charges must be paid no later 

than 30 days after rendition of a bill by 
the Commission. If the licensee or 
exemptee believes that the bill is 
incorrect, no later than 30 days after its

rendition the licensee or exemptee may 
file an appeal of the bill with the Chief 
Financial Officer. No later than 30 days 
after the date of issuance of the Chief 
Financial Officer’s decision on the 
appeal, the licensee or exemptee may 
file a request for rehearing of that 
decision pursuant to § 385.713 of this 
chapter. In the event that a timely 
appeal to the Chief Financial Officer or 
a timely request to the Commission for 
rehearing is filed, the payment of the 
bill may be made under protest, and 
subject to refund pending the outcome 
of the appeal or rehearing.

PART 381—FEES

5. The authority citation for Part 381 
continues to read as follows:Authority: 15 U .S.C . 717-717w; 16 U .S.C . 
791-828C, 2601-2645; 31 U .S .C  9701; 42 U .S.C . 7101-7352; and 49 U .S.C . 1-27.

§381.601 [Removed]

6. Section 381.601 is removed, and 
subpart F is reserved.

FY 1993 ANNUAL CHARGES

Appendix ANote: This Appendix will not be published in the Code of Federal Regulations.
The table in Appendix A shows 

illustrative annual charges for 
representative municipal and non
municipal licensees and exemptees. It is 
based on the regulatory scheme 
described in the Alternative A 
regulatory text at the end of the NOPR. 
Thus, the table is based on allocation of 
all of the annual charges among a single 
class of licensees and exemptees, 
including all major and minor 
municipal and non-municipal licensees 
and all exemptees. The allocation is 
based solely on the respective capacity 
of each hydropower project as measured 
in kilowatts, with a minimum charge of 
$100 and a maximum charge of two 
percent of the total of all charges. 
Assessments would not commence prior 
to the commencement of project 
construction. Finally, the table reflects 
the charges as they would become due 
over a three-year phase-in period.

Project ID and company name KW authorized Current meth- Proposed method charge
od charge Year 1 Year 2 Year 3 Year 4

Exemptions:
06375 Heed Co. Inc .......................... 116 0 100 100 100 100
08732 Manassas, City o f ....... ............ 1,200 0 400 700 1,100 1,400
10113 Perpetual Storage, In c ............. 5,000 0 1,600 3,000 4,400 5,700
Major Municipal Licenses:
02183 Grand River Dam Authority ..... 99,750 62,000 84,000 95,000 104,000 113,000
02216 Power Auth. of the State of 

New Y ork........ .......... ....................... 2,815,500 1,361,000 1,027,000 1,027,000 1,027,000 1,027,000
02246 Yuba County Water Agency ..... 361,875 225,000 305,000 343,000 379,000 411,000
Major Non-Municipal Licenses:
01025 Safe Harbor Water Power Corp 424,650 504,000 560,000 533,000 507,000 483,000
01390 Southern California Edison Co . 3,015 3,600 4,000 3,800 3,600 3,400
01971 Idaho Power Company........ . 1,166,925 1,474,000 1,027,000 1,027,000 1,027,000 1,027,000
02071 Pacificorp DBA Utah Power & 

Light ........................ ................. ........ 105,000 146,000 156,000 143,000 131,000 119,000
02408 Alabama Power C o .................. 57,975 81,000 87,000 79,000 72,000 66,000
Minor Municipal Licenses:
03777 Rollingsford, Town of (N H )...... 1,493 100 600 1,000 1,300 1,700
06514 Marshall, City of (Ml) ............... 323 22 100 200 300 400
11006 Lewiston, City of (ME) ............. 998 67 400 600 900 1,100
Minor Non-Municipal Licenses:
07242 STS Hydropower, Ltd .............. 1,125 75 400 700 1,000 1,300
07656 Dodson, John A ................ 75 5 100 100 100 100
Pure Pumped Storage Licenses:
02355 Philadelphia Electric Company . 800,250 763,000 898,000 903,000 906,000 910,000
02716 Virginia Electric and Power 

Company ........ ................. ......... ...... 2,100,000 2,002,000 1,027,000 1,027,000 1,027,000 1,027,000
02735 Pacific Gas & Electric Company 1,050,000 1,001,000 1,027,000 1,027,000 1,027,000 1,027,000
09423 Summit Energy Storage, Inc .... 1,500,000 1,430,000 0 0 0 0

Notes:
—-The maximum charge under “ Proposed Method Charge” is $1,027,000.
—This table addresses only the Commission’s portion of the administrative annual charge statement 
In FY 1993, an additional 7.5% was billed by the Commission for other agencies’ administrative costs.

Appendix BNote: This Appendix will not be published 
in the Code of Federal Regulations.

The table in Appendix B shows 
illustrative annual charges for 
representative municipal and non

municipal licensees and exemptees 
based on the regulatory scheme 
described in the Alternative B
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regulatory text at the end of the NOPR. major municipal and non-municipal comparable groups of major licensees
Thus, the table retains the current licensees. Minor licensees and and their charges are assessed pursuant
separate categories and formulae for exemptees are classified with the to the formulae currently used for those

groups.

FY 1993 Annual Charges

Project ID and company name KW authorized Current meth
od charge

Proposed 
method charge

Exemptions:
06375 Heed Co. Inc..................................................... 116

1,200
5,000

99,750
2,815,500

361,875

424,650 
3,015 

t , 166,925 
105,000 
57,975

1,493
323
998

1,125
75

800,250
2,100,000
1.050.000
1.500.000

fl 100
700

5,300

61,000
1.027.000 

220,000

595.000 
4,000

1.027.000
178.000

08732 Manassas. City o f.................................................. n
10113 Perpetual Storage, Inc................................. n
Major Municipal Licenses:
02183 Grand River Dam Authority....... ................................... .. 62 000
02216 Power Auth of the State of New Y ork.......................... 1,361,000 

oo*; non02246 Yuba County Water Agency..............................
Major Non-Municipal Licenses:
01025 Safe Harbor Water Power C orp................................ 504,000

'x  finn01390 Southern California Edison Co...............................
01971 Idaho Power Company..................... ..................... 1 a i a  non
02071 Pacificorp DBA Utah Power & Light................. ..... 146,000 

a i  nnn02408 Alabama Power Co............... ................
Minor Municipal Licenses:
03777 Rollingsford, Town of (N H ).................................. . mo

99,UU U

06514 Marshall, City of (M l)................................. oo-
yuu

11006 Lewiston, City of (M E)................................ . R 7
A U U

Minor Non-Municipal Licenses:
07242 STS Hydropower, Ltd................................... 7R

ouu

1,20007656 Dodson, John A................................... ft
Pure Pumped Storage Licenses:
02355 Philadelphia Electric Company ....... ....................... . . 7RA n n n

§!%£';■ i  '  1UU

02716 Virginia Electric and Power Company............. ......... 2,002,000
1,001,000
1,430,000

1 n o 7  nnn
02735 Pacific Gas &  Electric Company .............. ..............
09423 Summit Energy Storage, Inc. ................................ 0

Notes:
—The maximum charge under “Proposed Method Charge” is $1,027,000. 

u ..rJ£ isAabl® addresses,only the Commission’s portion of the administrative annual charge statement. In FY 1993, an additional 7 5% was 
billed by the Commission for other agencies’ administrative costs.

Appendix C

Note: This Appendix will not be published 
in the Code of Federal Regulations.

The table in Appendix C shows the 
approximate amounts currently assessed 
to certain categories of licensees and 
exemptees, the estimated amounts that

would be assessed under the 
methodology applied in Appendix A, 
and the estimated amounts that would 
be assessed under the methodology 
applied in Appendix B.

Totals by Alternative and Category- A ppendix A

A dm Assessed Year 1 Year 2 Year 3 Year 4 Appendix B
Exemption .................. ............... .......... 0

8,600,000
3,000

24.600.000 
13,600

13.400.000 
3,000,000

200,000
10.700.000 

16,000
25.600.000 

69,000
9.300.000
3.500.000

400.000 
11,700,000

27,000
24,000,000

116.000
9.300.000
3.500.000

600,000
12.700.000 

37,000
22.400.000 

160,000
9.300.000
3.600.000

800,000
13.500.000 

47,000
20.900.000 

202,000
9.300.000
3.600.000

600,000
8.300.000 

25,000
28,200,000

187,000
9,000,000
3.200.000

Maj Muni L ie ..................... ...................
Min Muni L ie .............. ...... ................ .
Máj NonMuni Lie ..................... ............ .
Min NonMuni Lie .................... ..............
Pure Pumped S to ..................................
Mixed PS/conv ................... ..................
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[FR Doc. 94-2318  Filed 2 -1 -9 4 ; 8:45 ami
BILLING CODE *717-01- P  .

DEPARTMENT o f  h e a l t h  a n d  
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 164 
[Docket No. 93N-0473]

Peanut Butter: Proposed Amendment 
of Standard of Identity
AGENCY: Food and Drug Administration, 
HHS
ACTION: Proposed rule.

SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend the standard of identity for 
peanut butter to remove the statement 
that added vitamins are not suitable 
ingredients of this food. If this change 
is adopted, manufacturers will be able 
to add vitamins to make modified 
peanut butter in accordance with the 
agency’s general definition and standard 
of identity for food named by the use of 
a nutrient content claim (such as 
"reduced fat” or "reduced calorie”) and 
a standardized term (peanut butter).
FDA is proposing to take this action 
because it tentatively finds that 
providing for modified forms of peanut 
butter will assist consumers in 
maintaining healthy dietary practices. 
Thus, the agency tentatively concludes 
that this action will promote honesty 
and fair dealing in the interest of 
consumers.
DATES: Comments by April 4,1994. FDA 
proposes that any final rule that may 
issue based on this proposal become 
effective 60 days after date of 
publication in the Federal Register. 
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, nn. 1 -2 3 ,1 2 4 2 0  
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Nannie H. Rainey, Center for Food 
Safety and Applied Nutrition (H FS- 
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204, 
202-205-5099.
SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of January 6, 

1993 (58 FR 2431), FDA adopted 
§130.10 (21 CFR 130.10). This 
regulation provides for the use of 
nutrient content claims defined in part 
101 (21 CFR part 101), such as "fat 
free,” "low calorie,” or "light,” in

conjunction with a traditional 
standardized food name (e.g., "sour 
cream”) to define a new food such as 
"reduced fat sour cream.” The purpose 
of the new general standard of identity 
is to provide for modified versions of 
certain standardized foods and thereby 
to assist consumers in maintaining 
healthy dietary practices.

The general standard of identity in 
§ 130.10 requires, among other things, 
that the modified versions of the 
standardized foods: (1) Not be 
nutritionally inferior to the traditional 
standardized food, (2) possess 
performance characteristics, such as 
physical properties, flavor 
characteristics, functional properties, 
and shelf life, that are similar to those 
of the traditional standardized food, (3) 
contain a significant amount of any 
mandatory ingredient required to be in 
the traditional food, and (4) be made 
from the same types of ingredients as 
permitted in the standard for the 
traditional food, except that ingredients 
may be used to improve texture, prevent 
syneresis, add flavor, extend shelf life, 
improve appearance, or add sweetness. 
Section 130.10(d)(5) also provides for 
the use of waiter and fat analogs to 
replace fat and calories but specifically 
prohibits the replacement of required 
ingredients of standardized foods with 
ingredients from a different source. For 
example, vegetable oil may not replace 
milkfat in the manufacture of a modified 
version of sour cream. Furthermore,
§ 130.10(d)(3) of the general standard of 
identity prohibits the use in the 
modified food of any ingredient or 
component of an ingredient whose use 
in the traditional food is specifically 
prohibited by the standard of identity 
for that food (21 CFR parts 131 through 
169).

In the Federal Register of January 6, 
1993, in a document entitled "Food 
Labeling Regulations Implementing the 
Nutrition Labeling and Education Act of 
1990; Opportunity for Comments” (58 
FR 2066) (hereinafter referred to as the 
"implementation final rule”), FDA 
provided an opportunity for comment 
on technical issues raised by the final 
regulations on food labeling that it 
published on that date, including 
§ 130.10. The implementation final rule, 
among other things, provided 30 days 
for the submission of comments on 
technical issues.

In response to the implementation 
final rule, the agency received several 
inquiries regarding ingredients whose 
use in modified foods is prohibited 
under § 130.10(d)(3) of the general 
standard. Comments claimed that this 
provision is inconsistent with 
§ 130.10(b), which requires that

nutrients be added to the new food to 
restore nutrient levels so that the new 
food is not nutritionally inferior to the 
traditional food. One comment 
suggested that FDA amend 
§ 130.10(d)(3) by adding an exception to 
allow for compliance with § 130.10(b). 
This comment contended that without 
such an exception, no nutritionally 
improved versions of important 
products such as peanut outter would 
be permitted, except when labeled as 
imitations. ..

In the Federal Register of August 18, 
1993, FDA published a final rule 
entitled "Food Labeling: Nutrient 
Content Claims, General Principles, 
Petitions, Definition of Terms; 
Definitions of Nutrient Content Claims 
for Fat, Fatty Adds, and Cholesterol 
content of Foods; Food Standards: 
Requirements for Foods Named by Use 
of a Nutrient Content Claim and a 
Standardized Term; Technical 
Amendment” (58 FR 44020) (hereinafter 
referred to as "the technical 
amendment”). In this document, the 
agency acknowledged that it was 
arguable that there was a conflict 
between § 130.10(b) and (d)(3) (58 FR 
44020 at page 44028) but stated that no 
conflict between these provisions was 
intended. It recognized, however, that 
while the need to ensure that the 
modified food is consistent in 
characteristics with the traditional 
standardized food in as many ways as 
possible, and the need to ensure that the 
modified food is not made with 
ingredients not permitted in the 
traditional food, normally support each 
other, in the case of peanut butter, and 
only peanut butter, they work to prevent 
the creation of modified peanut butter 
products.

The standard of identity for peanut 
butter in § 164.150(c) (21 CFR 
164.150(c)) states that artificial 
flavorings, artificial sweeteners, 
chemical preservatives, added vitamins, 
and color additives are not suitable 
ingredients for use in the food. Based on 
testimony at the hearings held when the 
standard of identity for peanut butter 
was adopted and the resulting findings 
of fact (33 FR 10506 at 10509, July 24, 
1968), the agency adopted this 
prohibition on the addition of vitamins 
to peanut butter because such addition 
is unnecessary when the peanut butter 
is consumed as part of a balanced diet 
As a result of the prohibition on vitamin 
addition in the peanut butter standard 
(§ 164.150(c)), it may not be possible to 
formulate a modified peanut butter 
product that is not nutritionally inferior 
to peanut butter under the general 
standard of identity. For example, if  the 
level of vitamins is reduced in making
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the modified peanut butter product, e.g., 
a “reduced calorie” or “reduced fat” 
peanut butter, vitamins would have to 
be added to ensure compliance with 
§ 130.10(b).

In the technical amendment, the 
agency discussed the appropriateness of 
amending the standard of identity for 
peanut butter to remove the specific 
prohibition regarding the addition of 
vitamins in § 164.150(c) as well as the 
appropriateness of the option suggested 
in comments of modifying § 130.10 to 
allow the addition of nutrients to 
modified peanut butter products (58 FR 
44020 at 44028 and 44029). FDA stated 
that it was the agency’s preliminary 
view that it is more appropriate to 
amend the standard of identity for 
peanut butter to remove the specific 
prohibition regarding the addition of 
vitamins than to modify § 130.10. FDA 
said that amendment of the peanut 
butter standard would accomplish the 
same result as the suggested 
modification of § 130.10 but would 
allow the general standard of identity to 
remain a generic standard applicable to 
any standardized food. FDA is now 
proposing to amend § 164.150(c) to 
effect this change.

The agency points out that FDA’s 
regulations make provision for 
nonstandardized spreadable peanut 
products. Under § 102.23 (21 CFR 
102.23), these products may be labeled 
with the common or usual name 
“peanut spreads,” provided that the 
identity statement contains a statement 
of the percent of peanut ingredient, and 
the product complies with the nutrient 
content requirements in § 102.23. This 
regulation has not, however, fostered a 
large number of products.

FDA believes mat amendment of the 
peanut butter standard to remove the 
prohibition on added vitamins will lead 
to the creation of more peanut products 
than has been the case under § 102.23 
because manufacturers will be able to 
use the term “peanut butter” instead of 
“peanut spread” in the names of their 
products. Further, FDA believes that the 
use of defined nutrient content claims 
will promote uniformity in labeling and 
will enhance consumer recognition of 
modified peanut butter products that 
have been designed to achieve a 
nutritional goal. This enhanced 
recognition will assist consumers in 
maintaining healthy dietary practices. 
Thus, FDA tentatively finds that a 
change in the peanut butter standard 
that will permit the use of added 
vitamins in the production of modified 
peanut butter products is in the best 
interest of consumers. Accordingly,
FDA is proposing to revise § 164.150(c) 
by removing the specific prohibition

regarding “added vitamins.” This 
change will allow the addition of 
nutrients normally present in peanut 
butter that would otherwise be reduced 
in manufacturing the modified peanut 
butter products, thereby ensuring that 
the modified version of the food will not 
be nutritionally inferior to peanut 
butter.

FDA notes that the removal of the 
specific prohibition against added 
vitamins in the peanut butter standard 
does not change the agency’s position 
that added vitamins are not necessary 
for peanut butter that has not been 
modified when it is consumed in a 
balanced diet. Thus, if vitamins were 
added to a food that complies with the 
standard of identity in § 164.150, the 
resultant food would not be peanut 
butter.

II. Economic Impact
FDA has examined the impacts of the 

proposed rule under Executive Order 
12866 and the Regulatory Flexibility Act 
(Pub. L. 96-354). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health, and safety 
effects; distributive impacts; and 
equity). The Regulatory Flexibility Act 
requires analyzing options for regulatory 
relief for small businesses. The 
proposed removal of the specific 
prohibition regarding added vitamins in 
the peanut butter standard of identity 
will not affect the manufacture or 
labeling of peanut butter as defined in 
§ 164.150. However, it will provide an 
additional option to manufacturers of 
spreadable peanut products that do not 
comply witn the standard of identity for 
peanut butter. It will permit the 
manufacture and labeling of some 
modified peanut butter products in 
accordance with the general definition 
and standard of identity in § 130.10. 
Products complying with the general 
definition and standard of identity may 
be named by use of a nutrient content 
claim and the standardized term 
“peanut butter,” thereby minimizing 
confusion to consumers regarding the 
nature of the food.

Because the manufacture of modified 
peanut butter products complying with 
the new general definition and standard 
of identity is optional, and 
manufacturers may continue to make 
nonstandardized spreadable peanut 
products in accordance with the 
common or usual name regulation in 
§ 102.23 and peanut butter in 
accordance with the standard of identity

in § 164.150, FDA does not believe that 
the proposed change to remove the 
specific prohibition regarding “added 
vitamins” in the standard of identity 
will have any adverse economic impact 
on manufacturers. Therefore, FDA finds 
that this proposed rule is not a 
significant regulatory action as defined 
by Executive Order 12866. In addition, 
FDA certifies in accordance with section 
605 of the Regulatory Flexibility Act 
that no significant economic impact on 
a substantial number of small entities 
will derive from this action.

III. Environmental Impact
The agency has determined under 21 

CFR 25.24(b)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

IV. Comments
Interested persons may, on or before 

April 4 ,1994 , submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday.

List of Subjects in 21 CFR Part 164
Food grades and standards, Nuts, 

Peanuts.
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, it is proposed that 21 
CFR part 164 be amended as follows:

PART 164—TREE NUT AND PEANUT 
PRODUCTS

1. The authority citation for 21 CFR 
part 164 is revised to read as follows:

Authority: Secs. 201,401, 403,409, 701, 
721 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321, 341, 343, 348, 371, 379e).

2. Section 164.150 is amended by 
revising paragraph (c) to read as follows:

§164.150 Peanut butter.
* * * * *

(c) The seasoning and stabilizing 
ingredients referred to in paragraph (a) 
of this section are suitable substances 
which are not food additives as defined 
in section 201(s) of the Federal Food, 
Drug, and Cosmetic Act (the act), or if
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they are food additives as so defined, 
they are used in conformity with 
regulations established pursuant to 
section 409 of the act. Seasoning and 
stabilizing ingredients that perform a 
useful function are regarded as suitable, 
except that artificial flavorings, artificial 
sweeteners, chemical preservatives, and 
color additives are not suitable 
ingredients in peanut butter. Oil 
products used as optional stabilizing 
ingredients shall be hydrogenated 
vegetable oils. For the purposes of this 
section, hydrogenated vegetable oil shall 
be considered to include partially 
hydrogenated vegetable oil.*  *  *  *  *Dated: January 24,1994.
F red  R. S h a n k ,

Director, Center fo r  Food Safety and A pplied  
Nutrition.
IFR Doc. 94-2359 Filed 2-2-94; 8:45 am]
BILUNG CODE 4 160 -01 -f

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner

24 CFR Parts 247,880,881, and 883 

Pocket No. R -0 4 -1 696; FR -3472-P -01]

RIN 2502-AG12

Termination of Tenancy for Criminal 
Activity

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD.
ACTION: Proposed rule.

SUMMARY: T h is proposed rule w ould  
provide that any crim inal activity th at 
threatens the health , safety, or right to  
peaceful enjoym ent of the prem ises by 
other tenants; any crim inal activity that 
threatens the health , safety, or right to 
peaceful enjoym ent of their residences  
by persons residing in the im m ediate  
vicinity of the prem ises; or any drug- 
related crim inal activity on or near such  
premises, engaged in by a tenant, any  
member of the ten an t’s household, or 
any guest or o th er person under the  
tenant’s con trol w ould be grounds for 
termination of tenancy.
OATES: Comments must be received by 
April 4 ,1994 .
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposed rule to the Office of 
General Counsel, Rules Docket Clerk, 
room 10276, Department of Housing and 
Urban Development, 451 Seventh Street

SW., Washington, DC 20410-0500. 
Facsimile (FAX) comments are not 
acceptable.

Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying on weekdays between 7:30 a.m. 
and 5:30 p.m. at the above address.
FOR FURTHER INFORMATION CONTACT:
James Tahash, Director of Planning and 
Procedures Division, room 6180, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410-8000; telephone, 
(voice) (202) 708-4162; (TDD) (202) 
708—4594. (These are not toll-free 
numbers)
SUPPLEMENTARY INFORMATION: This 
proposed rule would amend regulations 
for certain section 8 project-based 
assistance programs to provide that a 
section 8 family may be evicted for drug 
crimes or for criminal activity that 
threatens other residents. Eviction may 
be based on such criminal activity by a 
household member, a guest or another 
person under the tenant’s control.

For existing housing under the section 
8 Loan Management Program (24 CFR 
part 886, subpart A) and section 8 
Property Disposition Program (24 CFR 
part 886, subpart C), the proposed rule 
would implement section 8 of the 
United States Housing Act of 1937 (42 
U.S.C. 1437f(d)(l)(B)(iii)), as amended 
by section 546 of the Cranston-Gonzalez 
National Affordable Housing Act and 
section 145 of the Housing and 
Community Development Act of 1992.

At present, HUD’s Multifamily Model 
Lease (Handbook 4350.3 Appendix 19a) 
contains similar provisions allowing 
eviction for drug-related criminal 
activities or criminal activity that 
threatens other residents.

This proposed rule would revise 24 
CFR parts 247, 880, 881 and 883. The 
proposed rule would apply to evictions 
under the section 8 new construction 
and substantial rehabilitation programs 
and under the section 8 Loan 
Management and Property Disposition 
Programs. This proposed rule also 
would cover the following subsidized 
projects subject to 24 CFR part 247: 
multifamily housing projects that 
receive the benefit of subsidy in the 
form of below-market interest rates 
under sections 221(d)(3) and (5); interest 
reduction payments under section 236 
of the National Housing Act, including 
Rental Assistance Payments (RAP); 
below-market interest rate direct loans 
under section 202 of the Housing Act of 
1959; rental subsidy in the form of rent 
supplement payments under section 101 
of the Housing and Urban Development

Act of 1965; section 8 in connection 
with section 202 Loans for Housing for 
the Elderly or Handicapped (24 CHI 
part 885), the section 8 Additional 
Assistance Program for Projects with 
HUD-Insured and HUD-Held Mortgages 
(24 CFR part 886, subpart A) and the 
section 8 Housing Assistance Program 
for the Disposition of HUD-Owned 
Projects (24 CFR part 886, subpart C).

The proposed rule would be applied 
uniformly to all assisted housing tenants 
for the programs listed above. The rule 
proposes to add criminal activity, 
including drug-related criminal activity, 
as grounds for termination of tenancy. 
The existing requirement that an owner 
not evict any tenant, except by judicial 
action pursuant to State or local law and 
in accordance with the Department’s 
regulations and its due process 
procedures, will remain in effect.

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(c), of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4321 et seq . The Finding 
of No Significant Impact is available for 
public inspection between 7:30 a.m. and 
5:30 p.m. weekdays in the Office of the 
Rules Docket Clerk at the above address.

Regulatory Flexibility Act
The Secretary, in approving this 

proposed rule for publication, certifies 
in accordance with 5 U.S.C. 605(b), the 
Regulatory Flexibility Act, that this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 
There are no small entities that would 
be impacted by this proposed rule.

Executive Order
This proposed rule was reviewed by 

the Office of Management and Budget 
uijder Executive Order 12866, 
Regulatory Planning and Review. Any 
changes made to the proposed rule as 
result of that review are clearly 
identified in the docket file, which is 
available for public inspection in the 
office of the Department’s Rules Docket 
Clerk, room 10276,451 Seventh Street 
SW., Washington, DC.

Semiannual Agenda
This proposed rule was listed as item 

1514 in the Department’s Semiannual 
Agenda of Regulations published on 
October 25 ,1993  (58 FR 56404, 56424) 
under Executive Order 12866 and the 
Regulatory Flexibility Act, and was 
requested by and submited to the 
Committee on Banking, Housing and 
Urban Affairs of the Senate and the 
Committee on Banking, Finance and
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Urban Affairs of the House of 
Representatives under section 7(o) of 
the Department of Housing and Urban 
Development Act.

Family Impact
The General Counsel, as the 

Designated Official under Executive 
Order 12606, the Family, has 
determined that, while this proposed 
rule should increase the safety and 
security of families living in assisted 
housing, the proposed rule does not 
have potential, direct, significant impact 
on family formation, maintenance, and 
general well-being; therefore, it is not 
subject to review under this order.

Federalism
The General Counsel, as the 

Designated Official under section 6(a) o f 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this proposed rule would not have 
significant federalism implications and 
thus, are not subject to review under the 
order. This proposed rule will not 
interfere with or preempt State or local 
government functions.

List of Subjects
24 CFR Part 247

Grant programs—bousing and 
community development. Loan 
programs—housing and community 
development, Low and moderate 
income housing, Rent subsidies.

24 CFR Part 800
Grant programs—housing and 

community development, Rent 
subsidies, Reporting and recordkeeping 
requirements.
24 CFR Part 881

Grant programs—housing and 
community development. Rent 
subsidies, Reporting and recordkeeping 
requirements.
24 CFR Part 883

Grant programs—housing and 
community development. Rent 
subsidies, Reporting and recordkeeping 
requirements.

Accordingly, 24 CFR parts 247 ,880 , 
881, and 883 would be amended as 
follows:

PART 247—EVICTIONS FROM 
CERTAIN SUBSIDIZED AND HUD- 
OWNED PROJECTS

1. The authority citation for 24 CFR 
part 247 would be revised to read as 
follows:

Authority: 12 U.S.C. 1701 q, 1701», 1715b, 
17157, and 1715*-!; 42 U.&C. 1437s, 1437c, 
1437f, and 3535(d).

2. Section 247.3 would be amended 
by removing the word “or” from 
paragraph (a)(2); by redesignating 
paragraph (a)(3) as paragraph (a)(4); by 
adding a new paragraph (a)(3); and by 
amending paragraph (b) by removing the 
reference to “$ 247.3(a)(3)“ and by 
adding hi its place “§ 247.3(a)(4)”, to 
read as follows:

§247.3 Entitlement of tenants to 
occupancy.

(a) * * *
(3) Any criminal activity that 

threatens the health, safety, or right to 
peaceful enjoyment of the premises by 
other tenants, any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of their residences 
by persons residing in the immadint« 
vicinity o f the premises, or any drug 
related criminal activity on or near such 
premises, engaged in by a tenant, any 
member of the tenant's household, or 
any guest or other person under the 
tenant's control, or 
* * * * *

3. In § 247.4, paragraph (c) would be 
amended by removing the reference to 
"§  247.3(a)(3)" and by adding in its 
place “§ 247.3(a)(4)”.

PART 880—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR NEW CONSTRUCTION

4. The authority citation for 24 CFR 
part 880 would continue to read as 
follows:

. Authority. 42 XJ&C. 1437a, 1437c, 1437f 
and 3535(d).

5. Section 880.607 would be amended 
by removing the word “or“ from 
paragraph (bXlXii)i by redesignating 
paragraph (b)(l)(iii) as (bXlXivh by 
adding a new paragraph (bXlXffi)? by 
revising the newly designated (bXl)(iv); 
and by amending paragraphs (b)(2) and 
(cX2) by removing the references to 
“(bX lX iiir and by adding in their 
places “(bXlXiv)“, to read as follows:

§881X607 Termination of tenancy and 
modification of lease.
* • * *  *

(b) * *  *
(1 ) *  *  *
(iii) Any criminal activity that 

threatens the health, safety, or right to 
peaceful enjoyment o f the premises by 
other tenants, any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment o f their residences 
by persons residing in the immediate 
vicinity of the premises, or any drug- 
related criminal activity cm or near such 
premise«, engaged in by a tenant, any 
member of the tenant's household, or

any guest or other person under the 
tenant’s control, or

(iv) Other good cause, which may 
include the refusal of a family to accept 
an approved modified lease form (see 
paragraph (d) of this section). No 
termination by an owner will be valid 
to the extent it is based upon a lease or 
provisions o f State law permitting 
termination of a tenancy solely because 
of expiration of an initial or subsequent 
renewal term. All terminations also 
must be in accordance with the 
provisions of any State and local 
landlord tenant law and with paragraph
(c) of this section.
*  *  *  *  *

PART 881—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR SUBSTANTIAL REHABILITATION

6. The authority citation for 24 O R  
part 881 would be revised to read as 
follows:

Authority: 42 U-S.C. 1437a, 1437c, and 
1437f, 3535(d) and 12701.

7. Section 881.607 would be amended 
by removing the wend “or” from 
paragraph (b)(l)(ii); by redesignating 
paragraph (b)(l)(iii) as paragraph 
(bXl)(iv); by adding a new (b)(l)(iii); by 
revising the newly designated (bXlXivh 
and by amending paragraphs (b)(2) and
(c)(2) by removing the references to 
”(b)(l)(iii)” and by adding in their 
places ‘‘(b)(l)(iv)”t to read as follows:

§ 881.607 Termination of tenancy and 
modification of lease.
* * * * *

(b )*  *  *
(1 ) *  * *
(iii) Any criminal activity that 

threatens the health, safety, or right to 
peaceful enjoyment of the premises by 
other tenants, any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of their residences 
by persons residing in the immediate 
vicinity of the premises, or any drug- 
related criminal activity on or near such 
premises, engaged in by a tenant, any 
member of the tenant's household, or 
any guest or other person under the 
tenant's control, car

(iv) Other good cause, which may 
include the refusal o f a family to accept 
an approved modified lease form (see 
paragraph (d) of this section). No 
termination by an owner will be valid 
to the extent it is based upon a lease or 
provisions of State law permitting 
termination of a tenancy solely because 
of expiration of an initial or subsequent 
renewal term. Ail terminations also 
must be in accordance with the 
provisions o f any State and local
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landlord tenant law arid with paragraph
(c) of this section.
*  *  *  *  *

PART 883—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS 
PROGRAM—STATE HOUSING 
AGENCIES

8. The authority citation for 24 CFR 
part 883 would continue to read as 
follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437f, 
and 3535(d).

9. Section 883.708 would be amended 
by removing the word "or” from 
paragraph (b)(l)(ii); by redesignating 
paragraph (b)(l)(iii) as paragraph
(b)(l)(iv); by adding a new paragraph 
(b)(l)(iii); and by amending paragraphs 
(b)(2) and (c)(2) by removing the 
references to "(b)(l)(iii)” and by adding 
in their places “ (b)(l)(iv)”, to read as 
follows:

§ 883.708 Termination of tenancy and 
modification of lease. 
* * * * *

(b) * * *
(1) *  *  *
(iii) Any criminal activity that 

threatens thé health, safety, or right to 
peaceful enjoyment of the premises by 
other tenants, any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of their residences 
by persons residing in the immediate 
vicinity of the premises, or any drug- 
related criminal activity on or near such 
premises, engaged in by a tenant, any 
member of the tenant’s household, or 
any guest or other person under the 
tenant’s control, or 
* * * * *

Dated: January 26,1994.
Nicolas P. Retsinas,
Assistant Secretary fo r  Housing—F ederal 
Housing Comm issioner.
(FR Doc. 94-2390 Filed 2-2-94; 8:45 am) 
BILLING CODE 4210-27-P

24 CFR Part 232
[Docket No. R-94-1695; FR-3374-P-01 ]

RIN 2502-AF89

Assisted Living Facilities Under 
Section 232

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD.
ACTION: Proposed rule.

SUMMARY: This rule proposes to amend 
the regulations to implement statutory 
authority to insure assisted living 
facilities for the care of frail elderly

persons, as authorized by section 511 of 
the Housing and Community 
Development Act of 1992., This 
proposed rule would also expand 
current regulations to include the 
refinancing of conventional (non-FHA 
insured) nursing homes, intermediate 
care facilities, assisted living facilities or 
board and care homes under section 
223(f) of the National Housing Act, and 
to insure additions to existing such 
projects. Finally, this proposed rule 
would make conforming changes 
required by the Housing and 
Community Development Act of 1992, 
and would make minor technical 
changes to the regulations to remove 
ambiguity and reflect long-standing 
Departmental policy.
DATES: Comments due date: April 4,
1994.
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposed rule to the Rules Docket 
Clerk, room 10276, Office of General 
Counsel, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410-0500. 
Comments should refer to the above 
docket number and title. A copy of each 
comment submitted will be available for 
public inspection and copying between 
7:30 a.m. and 5:30 p.m. weekdays at the 
above address, Facsimile (FAX) 
comments are not acceptable.
FOR FURTHER INFORMATION CONTACT: 
Linda D. Cheatham, Director, Office of 
Insured Multifamily Housing 
Development, 451 Seventh Street,-SW, 
Washington, DC 20410-0500, telephone: 
(202) 708-3000; the telecommunications 
device for the deaf (TDD) telephone 
number is (202) 708—4594. (These are 
not toll-free numbers.)
SUPPLEMENTARY INFORMATION:

I. Background
Currently, under section 232 of the 

National Housing Act (NHA), and the 
accompanying regulations at 24 CFR 
part 232, the Department insures 
mortgages for nursing homes, 
intermediate care facilities, and board 
and care homes. Section 511 of the 
Housing and Community Development 
Act of 1992, Public Law 102-550, 
approved October 28 ,1992  (1992 HCD 
Act), amends section 232 of the NHA by 
authorizing FHA mortgage insurance for 
assisted living facilities. In compliance 
with section 511 of the 1992 HOD Act, 
this proposed rule would revise 24 CFR 
part 232 to make assisted living 
facilities for the care of the frail elderly 
eligible for mortgage insurance.

Under the NHA and this proposed 
rule, the term "assisted living facility” 
means a public facility, proprietary

facility , or facility of a private nonprofit 
corporation that:

(1) Is licensed and regulated by the 
State or if  there is no State law • 
providing for such licensing and 
regulation by the State, by the 
municipality or other political 
subdivision in which the facility is 
located;

(2) Makes available to residents 
supportive services to assist the 
residents in carrying out activities of 
daily living such as bathing, dressing, 
eating, getting in and out of bed or 
chairs, walking, going outdoors, using 
the toilet, laundry, home management, 
preparing meals, shopping for personal 
items, obtaining and taking medications, 
managing money, using the telephone, 
or performing light or heavy housework, 
and which may make available to 
residents home health care services, 
such as nursing, and therapy; and

(3) Provides separate dwelling units 
for residents, each of which may contain 
a full kitchen or bathroom, and includes 
common rooms and other facilities 
appropriate for the provision of 
supportive services to residents of the 
facility.

Under the NHA and this proposed 
rule, the term "frail elderly” has the 
same meaning as the term in section 
802(k) of the Cranston-Gonzalez 
National Affordable Housing Act 
(NAHA). Section 802(k)(8) defines "frail 
elderly” as meaning an elderly person 
who is unable to perform at least three 
activities of daily living adopted by the 
Secretary. (The term "activity for daily 
living” means an activity regularly 
necessary for personal care and includes 
bathing, dressing, eating, getting in and 
out of bed and chairs, walking, going 
outdoors, and using the toilet.)

An assisted living facility may be free
standing, or part of a complex that 
includes a nursing home, an 
intermediate care facility, a board and 
care facility or any combination of the 
above. However, in  compliance with 
section 511 of the 1992 HCD Act, this 
proposed rule would not authorize 
mortgage insurance for an assisted 
living facility unless the Secretary 
determines that the level of financing 
acquired by the mortgagor and any other 
resources available for the facility are 
sufficient to ensure that the facility 
contains dwelling units and facilities for 
the provision of supportive services; the 
mortgagor provides satisfactory 
assurances that no dwelling unit in the 
facility w ill be occupied by more than 
one person without the consent of all 
such occupants; and the appropriate 
state licensing agency for the state, 
municipality or other political 
subdivision in which the facility is or is
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to be located provides adequate 
assurances that the facility will comply 
with any applicable standards and 
requirements for such facilities.

Section 511 of the 1992 HCD Act also 
amends section 223(f) o f the NHA. In 
accordance with section 511, this 
proposed rule would authorize the 
refinancing of an existing assisted living 
facility. This proposed rule would also 
expand the section 232 program to 
include the refinancing of conventional 
projects under section 223(f) of the 
National Housing Act. Section 409 of 
the Housing and Com m unity 
Development Act of 1987 amended 
section 223(f) of the NHA to cover the 
refinancing of existing debt of an 
existing nursing home, existing 
intermediate care facility, existing board 
and care facility (collectively referred to 
as “residential care facility), or any 
combination of the above.

However, after section 409 o f the 
Housing and Community Development 
Act of 1987 was enacted, the 
Department only implemented section 
409 for existing FHA-insured residential 
care facilities. (On August 3 1 ,1988  (53 
FR 33735), the Department added 
insurance for existing residential care 
facilities that are currently FHA- 
insured.) HUD’s decision not to 
implement section 409 in its entirety 
was based on the fact that HUD had no 
experience in underwriting existing 
residential care facilities. By limiting 
the insurance for refinanced 
transactions to currently FHA-insured 
projects with a known track record 
(annual inspections, availability o f 
audited financial statements, etc.), the 
Department could more adequately 
protect the General Insurance Fund.

However, the House Conference 
Report for the NAHA (H.R. 101-943, 
101st Cong. 2d Sess, at 524) emphasizes 
Congress’s intent that the Department 
fully implement section 409 to include 
conventional (non-FHA insured) 
projects. Accordingly, the Department is 
now expanding the program to include 
mortgages for the purchase and 
refinancing of existing residential care 
facilities with non-FHA insured 
mortgages under section 232 pursuant to 
section 223(f).

To implement further statutory 
changes, this proposed rule would make 
projects consisting of an addition to an 
existing (non-FHA insured) nursing 
home, board and care facility, 
intermediate care facility, or assisted 
living facility eligible for mortgage 
insurance under section 232 of the 
NHA. Moreover, this proposed rule 
would increase the loan-to-value ratio 
for private nonprofit mortgagors from 90 
percent to 95 percent, and would make

conforming changes for fire safety 
equipment for assisted living facilities.

In addition to statutory changes, this 
proposed rule would make minor 
technical amendments to part 232. 
Specifically, this proposed rule would 
move the definition of substantial 
rehabilitation from § 232.902(b) to the 
definitional section of the regulations 
(section 232.1), and revise the definition 
of substantial rehabilitation to reflect 
the requirement that rehabilitation must 
involve two or more major building 
components. The current wording 
“more than one building component” 
could be erroneously interpreted.

Moreover, the word “additions” 
would be removed from the definition 
of substantial rehabilitation. The 
placement of “additions” in 
§ 232.902(b) of the existing regulations 
has caused confusion because it 
incorrectly suggests that the cost of an 
addition to an existing building can be 
used in calculating the 15 percent o f 
value criterion. The term "additions,” as 
used in § 232.902(b) was intended to 
mean an addition of a new project 
element in a residential care facility, 
such as a whirlpool bath, safety railing, 
etc. The Department wants to emphasize 
that these revisions to the definition of 
substantial rehabilitation do not reflect 
a policy change, but are technical 
changes which reflect the Department’s 
long standing administrative policy.

Finally, this proposed rule would 
increase the loan-to-value ratio for 
private nonprofit mortgagors from 85 
percent to 90 percent for the purchase 
or refinance of a residential care facility 
which does not involve substantial 
rehabilitation.

U. Other Matters

A, E xecu tive O rder 12866
This proposed rule was reviewed by 

the Office of Management and Budget 
(OMB) under Executive Order 12866, 
Regulatory Planning and Review. Any 
changes made to the proposed rule as a 
result of that review are clearly 
identified in the docket file, which is 
available for public inspection in the 
office o f the Department's Rules Docket 
Clerk, room 10276,451 Seventh Street 
SW., Washington DC.

B. R egulatory F lex ib ility  A ct
The Secretary in accordance with the 

Regulatory Flexibility Act (5 U.S.C. 
605(b)), has reviewed and approved this 
proposed rule, and in so doing certifies 
that this proposed rule does not have a 
significant economic impact on a 
substantial number of small entities. 
Specifically, the proposed rule expands 
eligible projects for FHA mortgage

insurance to include assisted living 
facilities, and additions to existing 
projects, neither of which are expected 
to have a significant economic impact 
on a substantial number of small 

. entities.

C. Environmental Impact
A Finding of No Significant Impact 

with respect to the environment has 
been made in  accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2MC) of the 
National Environmental Policy Act of 
1969. The finding is available for public 
inspection during regular business 
hours in the Office of General Counsel, 
the Rules Docket Clerk, room 10276,451 
Seventh Street SW., Washington, DC 
20410.

D. E xecu tive O rder 12612, F ederalism
The Genera! Counsel, as the 

Designated Official under section 6(a) of 
Executive order 12612, Federalism, has 
determined that the policies contained 
in this proposed rule w ill not have 
substantial direct effects on states or 
their political subdivisions, or the 
relationship between the Federal 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels o f government. Specifically, the 
proposed rule is directed to owners of 
residential care facilities, and will not 
impinge upon the relationship between 
the Federal Government and State and 
local governments. As a result, the 
proposed rule is not subject to review 
under the order.

E. E xecu tive O rder 12606, T he Fam ily
The General Counsel, as the 

Designated Official under Executive 
Order 12606, The Family, has 
determined that this proposed rule does 
not have potential for significant impact 
on family formation, maintenance, and 
general well-being, and, thus, is not 
subject to review under the order. No 
significant change in existing HUD 
policies or programs will result from 
promulgation of this proposed rule, as 
those policies and programs relate to 
family concerns.

F. R egulatory A genda
This proposed rule was listed as item 

no. 1510 in the Department’s 
Semiannual Agenda of Regulations 
published on October 25 ,1993  (58 FR 
56402, 56424) in accordance with 
Executive Order 12866 and the 
Regulatory Flexibility Act.

G. P aperw ork R edu ction  A ct
The amendments that would be made 

to 24 CFR part 232 by this proposed rule
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would not add any additional 
information collection burden than that 
already approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act,

The Catalog of Federal Domestic 
Assistance program number is 14.129.

List o f Subjects in 24 CFR Part 232
Fire prevention, Health facilities,

Loan programs—health, Loan 
programs—housing and community 
development, Mortgage insurance, 
Nursing homes, Reporting and 
recordkeeping requirements.

Accordingly, 24 CFR part 232 would 
be amended as follows:

1. The authority citation for 24 CFR 
part 232 would continue to read as 
follows:

Authority: 12 U.S.C. 1715b, 1715w, 
1715z(9); 42 U.S.C. 3535((J).

2. The title of 24 CFR part 232 would 
be revised to read as follows:

PART 232—MORTGAGE INSURANCE 
FOR NURSING HOMES,
INTERMEDIATE CARE FACILITIES, 
BOARD AND CARE HOMES, AND 
ASSISTED LIVING FACILITIES.

3. Section 232.1 would be amended 
by revising paragraph (j) and by adding 
new paragraphs (m), (n), and (o) to read 
as follows:

$232.1 Deffnttiorts.
*  ■ *  *  *  *

(j) Project means a nursing home, 
intermediate care facility, assisted living 
facility or board and care home, or any 
combination of nursing home, , 
intermediate care facility, assisted living 
facility or board and care home, 
approved by the Commissioner under 
provisions under this subpart. A project 
may include such additional facilities as 
may be authorized by the Secretary for 
the nonresident care of elderly 
individuals and others who are able to 
live independently but who require care 
during the day.
*  *  *  *  *

(m) Assisted Living Facilities means a 
public facility, proprietary facility, or 
facility of a private nonprofit 
corporation that is used for the care of 
the frail elderly, and that:

(1) Is licensed and regulated by the 
State or if  there is no State law 
providing for such licensing and 
regulation by the State, by the 
municipality or other political 
subdivision in which the facility is 
located;

(2) Makes available to residents 
supportive services to assist the 
residents in carrying out activities of

daily living such as bathing, dressing, 
eating, getting in and out of bed or 
chairs, walking, going outdoors, using 
the toilet, doing laundry, preparing 
meals, shopping for personal items, 
obtaining and taking medications, 
managing money, using the telephone, 
or performing light or heavy housework, 
and which may make available to 
residents home health care services, 
such as nursing and therapy;

(3) Provides separate dwelling units 
for residents, each of which may contain 
a full kitchen or bathroom, and includes 
common rooms and other facilities 
appropriate for the provision of 
supportive services to residents of the 
facility,

(n) F rail eld erly  p erson s  means an 
elderly person who is unable to perform 
at least three activities o f daily living. 
Activity of daily living means an 
activity necessary on a regular basis for 
personal care and includes bathing, 
dressing, eating, getting in and out of 
beds and chairs, walking, going 
outdoors and using the toilet.

(o) Su bstantial reh ab ilitation  consists 
of repairs, replacements and 
improvements:

(1) The cost of which exceeds the 
greater of fifteen percent (15%) of the 
Project’s value after completion of all 
repairs, replacements, and 
improvements; or

(2) That involve the replacement of 
two or more major building 
components. For purposes of this 
definition, the term major building 
component includes:

(i) Roof structures;
(ii) Ceiling, wall, or floor structures;
(iii) Foundations;
(iv) Plumbing systems;
(v) Heating and air conditioning 

systems; and
(vi) Electrical systems.
4. A new § 232.7 would be added to 

the end of the undesignated center 
heading, “APPLICATION AND 
CERTIFICA'ilON”, in subpart A, to read 
as follows:

Subpart A—Eligibility Requirements
* * * * *

Application and Certification 
* * * * *

§  2 3 2 .7  A d d it io n a l r e q u ir e m e n t s  t o r  
a s s i s t e d  liv in g  f a c i l i t i e s .

. In the case of an assisted living 
facility, or any such facility combined 
with any other home or facility, the 
Secretary shall not insure any mortgage 
under this part unless:

(a) The Secretary determines that the 
level of financing acquired by the 
mortgagor and any other resources

available for the facility will be 
sufficient to ensure that the facility 
contains the dwelling units and 
facilities for the provision of supportive 
services in accordance with § 232.1(m);

(b) The mortgagor provides assurances 
satisfactory to the Secretary that no 
dwelling unit in the facility will be 
occupied by more than one person 
without the consent of all such 
occupants; and

(c) The appropriate state licensing 
agency for the state, municipality or 
other political Subdivision in which the 
facility is or is to be located provides 
such assurances as the Secretary 
considers necessary that the facility will 
comply with any applicable standards 
and requirements for such facilities.

5. Section 232.30 would be revised to 
read as follows:

§  2 3 2 .3 0  M a x im u m  m o r t g a g e  a m o u n t s  f o r  
n e w  c o n s t r u c t i o n  a n d  s u b s t a n t i a l  
r e h a b i l i t a t io n .

The mortgage for a project involving 
proposed new construction or 
substantial rehabilitation by a profit 
motivated mortgagor shall involve a 
principal obligation not in excess of 90 
percent of the Commissioner’s estimate 
of the value of the project, including 
equipment to be used in the operation, 
when the proposed improvements are 
completed and the equipment is 
installed. The mortgage for a project 
involving proposed new construction or 
substantial rehabilitation by a private 
nonprofit mortgagor shall involve a 
principal obligation not in excess of 95 
percent of such value, including 
equipment.

6. Section 232.32 would be amended 
by revising the section heading, the 
introductory paragraph, and paragraphs 
(b) and (c) to read as follows:

$  2 3 2 .3 2  A d ju s te d  m o r t g a g e  a m o u n t—  
s u b s t a n t i a l  r e h a b i l i t a t io n  p r o je c t s .

In addition to the limitations of 
§ 232.30, a mortgage having a principal 
amount computed in compliance with 
the applicable provisions of this 
subpart, and which involves a project to 
be substantially rehabilitated, shall be 
subject to the following additional 
limitations:
* *  • * .  . * *

(b) Property subject to existing 
mortgage. If die mortgagor owns the 
project subject to an outstanding 
indebtedness, which is to 1» refinanced 
with part of the insured mortgage, the 
maximum mortgage amount dial) not 
exceed:

(1) The Commissioner’s estimate of 
the cost of the repair or rehabilitation; 
plus

(2) such portion of the outstanding 
indebtedness as does not exceed 90
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percent (95 percent for a private 
nonprofit mortgagor) of the 
Commissioner’s estimate of the fair 
market value of such land and 
improvements prior to the repair or 
rehabilitation; or

(c) P roperty to b e  acqu ired . If the 
project is to be acquired by the 
mortgagor and the purchase price is to 
be financed with a part of the insured 
mortgage, the maximum mortgage 
amount shall not exceed 90 percent (95 
percent for a private nonprofit 
mortgagor) of:

(1) The Commissioner’s estimate of 
the cost of the repair or rehabilitation; 
and

(2) The actual purchase price of the 
land and improvements, but not in 
excess of the Commissioner’s estimate 
of the fair market value of such land and 
improvements prior to the repair or 
rehabilitation.

7. In § 232.39, a new paragraph (c) 
would be added as follows:

§ 2 3 2 . 3 9  C o n s t r u c t io n  s t a n d a r d s .
* ' * * * *

(c) An assisted living facility shall be 
one or more free-standing structures 
(architecturally independent of any 
other structure), an entity of an existing 
structure such as a board and care 
home, or connected to a main building 
or identifiable separate portions of one 
or more free-standing structures 
containing not fewer than five 
residential efficiency, one-bedroom or 
two-bedroom, units. Residential unit 
means a separate apartment or unit for 
one or more persons. An assisted living 
unit must contain a full bathroom and 
may contain a kitchenette or a full 
kitchen depending on the design and 
market. A kitchen is not required in~ 
each unit; however, the facility must 
have a central kitchen and group dining 
facilities. The assisted living facility or 
designated portion of the structure shall 
not-contain any nursing home or 
intermediate care beds, but may contain 
board and care beds. In addition, 
assisted living facilities must meet State 
and local licensing requirements, 
governmental building codes, and other 
occupancy standards.

8. A new § 232.42a would be added to 
subpart A to read as follows:

§  2 3 2 .4 2 a  A d d it io n s  t o  e x i s t i n g  p r o je c t s .

A mortgage which covers an addition 
to an existing project is eligible for 
insurance under this part, provided that, 
if there is a mortgage on the existing 
project, such mortgage must be 
refinanced under this part. The 
mortgage amount for an addition in all 
cases shall be determined under section 
232.30. If the existing project requires

substantial rehabilitation then the 
mortgage amount for refinancing the 
existing facility shall be determined 
under §§ 232.30 and 232.32. If the 
existing project does not require 
substantial rehabilitation then the 
mortgage amount for refinancing the 
existing facility shall be determined 
under § 232.903. The resulting 
determination for the mortgage on the 
addition and the resulting 
determination for the refinanced 
mortgage on the existing project must be 
blended and both the addition and the 
existing project must be subject to the 
same mortgage.

9. Section 232.89 would be revised to 
read as follows:

§  2 3 2 .8 9  R e d u c t io n  in  m o r t g a g e  a m o u n t

If the principal obligation of the 
mortgage exceeds 90 percent (95 percent 
for a private nonprofit mortgagor) of the 
total amount as shown by the certificate 
of actual cost plus the value of the land 
(the cost shown by the certificate of 
actual cost in rehabilitation cases), the 
mortgage shall be reduced by the 
amount of such excess prior to final * 
endorsement for insurance.

10. Section 232.90 would be amended 
by revising the section heading, the 
introductory paragraph, and paragraphs 
(b) and (c) to read as follows:

§ 2 3 2 . 9 0  S u b s t a n t i a l  r e h a b i l i t a t io n  
p r o je c t s .

In the event the mortgage is to finance 
substantial rehabilitation, the 
mortgagor’s actual cost of the substantial 
rehabilitation may include the items of 
expense permitted by new construction 
in accordance with this part and the 
applicable cost certification procedure 
described therein will be required; 
provided such mortgage shall be subject 
to the following limitations:
*  *  *  *  *

(b) P roperty su bject to ex istin g  
m ortgage. If the insured mortgage is to 
include the cost of refinancing an 
existing mortgage acceptable to the 
Commissioner, the amount of the 
existing liiortgage or 90 percent (95 
percent for a private nonprofit 
mortgagor) of the Commissioner’s . 
estimate of the fair market value of the 
land and existing improvements prior to 
the repair or rehabilitation, whichever is 
the lesser, shall be added to the actual 
cost of the repair or rehabilitation. If the 
principal obligation of the insured 
mortgage exceeds the total amount thus 
obtained, the mortgage shall be reduced 
by the amount of such excess, prior to 
final endorsement for insurance.

(c) P roperty to  b e  acqu ired . If the 
mortgage is to include the cost of land 
and improvements, and the purchase

price thereof is to be financed with part 
of the mortgage proceeds, the purchase 
price or the Commissioner’s estimate of 
the fair market value of land and 
existing improvements prior to repair or 
rehabilitation, whichever is the lesser, 
shall be added to the actual cost of the 
repair or rehabilitation. If the principal 
obligation of the insured mortgage 
exceeds the applicable 90 percent (95 
percent for a private nonprofit 
mortgagor) of the total amount thus 
obtained, the mortgage shall be reduced 
by the amount of such excess prior to 
final endorsement for insurance.

11. Section 232.500 would be 
amended by revising the introductory 
paragraph (c)(1), and paragraph (d), to 
read as. follows:

§ 2 3 2 . 5 0 0  D e f in i t io n s .
*  *  ' i t  h  Ar

(c) (1) Eire sa fety  equ ipm en t means 
equipment that is purchased, installed, 
and maintained in a nursing home, 
intermediate care facility, assisted living 
facility, or board and care home and that 
meets the following standards for the 
applicable occupancy:
* * *

(d) F ire sa fety  loan  means any form of 
secured or unsecured obligation 
determined by the Commissioner to be 
eligible for insurance under this subpart 
and, in the case of an assisted living 
facility or a board and care home, made 
with respect to such a home located in
a State which the Secretary has 
determined is in compliance with the 
provisions of section 1616(e) of the 
Social Security Act.
* * *■ * * *

12. Section 232.505 would be 
amended by revising paragraph (b) to 
read as follows:

§  2 0 ^ .5 0 5  A p p lic a t io n  a n d  a p p l ic a t io n  fe e .
* * * * *

(b) Filing o f  ap p lication . An 
application for insurance of a fire safety 
loan for a nursing home, intermediate 
care facility, assisted living facility or 
board and care home shall be submitted 
on an approved HUD form by an 
approved lender and by the owners of 
the project to the local HUD office.
*  *  i t  i t  i t

13. Section 232.615 would be 
amended by revising paragraph (b) to 
read as follows:

§  2 3 2 .6 1 5  E l ig ib le  b o r r o w e r s .
i t  i t  i t  i t  i t

(b) Also eligible as a borrower shall be 
a  profit or nonprofit entity which owns 
an assisted living facility or board and 
care home for which HUD has 
determined that the installation of fire
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safety equipment is approvable under 
the definition contained in § 232.500(c).

14. Section 232.901 would be revised 
to read as follows:

§ 2 3 2 .9 0 1  M o r t g a g e s  c o v e r i n g  e x i s t i n g  
projects a r e  e t tg ib fe  for in s u r a n c e .

A mortgage executed in connection 
with the purchase or refinancing of an 
existing project without substantial 
rehabilitation may be insured under this 
subpart pursuant to section 223(f) of the 
Act. A mortgage insured pursuant to 
this subpart shall meet ail other 
requirements of this part except as 
expressly modified by this subpart.

15. Section 232.902 would be revised 
to read as follows:

§ 2 3 2 .9 0 2  E l ig ib le  p r o j e c t

Existing projects (with such repairs 
and improvements as are determined by 
the Commissioner to be necessary) are 
eligible for insurance under this 
subpart. The project must not require 
substantial rehabilitation and three 
years must have elapsed from the date 
of completion of construction or 
substantial rehabilitation of the project, 
or from the beginning of occupancy, 
whichever is later, to the date of 
application for insurance. In addition, 
the project must have attained 
sustaining occupancy (occupancy that 
would produce income sufficient to pay 
operating expenses, annual debt service 
and reserve hind for replacement 
requirements) as determined by the 
Commissioner, before endorsement of 
the project for insurance; alternatively, 
the mortgagor must provide an 
operating deficit fund at the time of 
endorsement for insurance, in an 
amount, and under an agreement, 
approved by the Commissioner,

16. Section 232.903 would be 
amended by revising the first sentence 
in the introductory paragraph (a), the 
first sentence in paragraph (b), and the 
first sentence in the introductory 
paragraph (d), to read as follows:

§ 2 3 2 .9 0 3  M a x im u m  m o r tg a g e  l im ita t io n s .
*  *  *  *  *

;  (a) Value lim it  The mortgage shall 
involve a principal obligation of not in 
excess of eighty-five percent (85%) for 
a profit motivated mortgagor (ninety 
percent (90%) for a private nonprofit 
mortgagor) of the Commissioner’s 
estimate of the value of the project, 
including major movable equipment to 
be used in its operation and any repairs 
and improvements. * * *
* * * *  *

(b) Debt serv ice lim it. The insured 
mortgage shall involve a principal 
obligation not in excess of the amount 
that could be amortized by eighty-five
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percent (85% ) for a profit motivated 
mortgagor (ninety percent (90%) for a 
private nonprofit mortgagor) of the net . 
projected project income available for 
payment of debt service. * * *
*  *  *  *  *

(d) P roject to  b e  acqu ired—ad d ition al 
lim it. In addition to meeting the 
requirements of paragraphs (a) and (b) of 
this section, if  the project is to be 
acquired by the mortgagor and the 
purchase price is to be financed with 
the insured mortgage, the maximum 
amount must not exceed eighty-five 
percent (85%) for a profit motivated 
mortgagor (ninety percent (90%) for a 
private nonprofit mortgagor) of the cost 
of acquisition as determined by the 
Commissioner. * * *
* * * * *

Dated: January 21,1994.
Nicolas P. Reisinas,
Assistant Secretary fo r  Housing—Federal 
Housing Com m issioner.
[FR Doc. 94-2466 Filed 2-2-94; 8:45 amj 
BILLING  C C O E 4 2 1 0 -2 7 -P

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 52 

[ P S - 1 5 8 - 8 6 }

RIN 1545-AJ23

Petroleum Tax Imposed on Natural 
Gasoline; Hearing

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of public hearing on 
proposed regulations.

SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations relating to taxes imposed on 
natural gasoline.
DATES: The public hearing will be held 
on Thursday, March 3 ,1994 , beginning 
at 10 a.m. Outlines o f oral comments 
must be received by Thursday, February.
17,1994.
ADDRESSES: The public hearing will be 
held in the Commissioner’s Conference 
Room, room 3313, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW, Washington, DC. Outlines of oral 
comments should be submitted to the 
Internal Revenue Service, P.O. Box 
7604, Ben Franklin Station, Attn: 
CC:DOM:CORP:T:R [PS-158-86], room 
5228, Washington, DC 20044.
FOR FURTHER INFORMATION CONTACT:
Mike Slaughter of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
(202) 622—7190, (not a toll-free number).
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SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 4611 of the 
Internal Revenue Code. The notice of 
proposed rulemaking was published in 
the Federal Register on April 26,1993 
(58 FR 21963).

The rules of § 601.601 (a)(3) of the 
“Statement of Procedural Rules’* (26 
CFR part 601) shall apply with respect 
to the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Thursday, 
February 17 ,1994, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject.

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions.

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45
a.m.

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing.
Cynthia E . Grigsby,
Chief, Regulations Unit. A ssistant C hief 
Counsel (Corporate).
[FR Doc. 94-2477 Filed 2-2-94; 8:45 amj 
BILUNG COOE 4830-01-U

DEPARTMENT OF VETERANS 
AFFAIRS

38 CFR Part 3 
RIN290C-AG73

Disease Associated with Exposure to 
Certain Herbicide Agents (Multiple 
Myeloma and Respiratory Cancers)

AGENCY: Department of Veterans Affairs. 
ACTION: Proposed rule.

SUMMARY: The Department of Veterans 
Affairs (VA) is proposing to amend its 
adjudication regulations concerning 
presumptive service connection for 
certain diseases even though there is no 
record of the disease during service.
This proposed amendment is necessary 
to implement a decision of the Secretary 
of Veterans Affairs under the authority 
granted by the Agent Orange Act o f 1991 
that there is a positive association
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between exposure to herbicides used in 
the Republic of Vietnam during the 
Vietnam era and the subsequent 
development of multiple myeloma and 
respiratory cancers. The intended effect 
of this proposed amendment is to 
establish presumptive service 
connection for those conditions based 
on herbicide exposure.
DATES: Comments must be received on 
or before March 7 ,1994 . Comments will 
be available for public inspection until 
March 15,1994.
ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding this 
amendment to Secretary of Veterans 
Affairs (27lA), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. All written 
comments received will be available for 
public inspection only in the Veterans 
Services Unit, room 170, at the above 
address between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday 
(except holidays).
FOR FURTHER INFORMATION CONTACT: John 
Bisset, Jr., Consultant, Regulations Staff, 
Compensation and Pension Service, 
Veterans Benefits Administration, (202) 
233-3005.
SUPPLEMENTARY INFORMATION: Section 
2 (a)(1 ) of the Agent Orange Act of 1991, 
Public Law 102-4 ,105  Stat. 1 1  (1991), 
added 38 U.S.C  1116 which established 
presumptive service connection for 
veterans with service in the Republic of 
Vietnam during the Vietnam era who 
subsequently develop, to a degree of 10 
percent or more, non-Hodgkin’s 
lymphoma, soft-tissue sarcoma (subject 
to specified statutory exceptions), and 
chloracne orother acneform disease 
consistent with chloracne (within one 
year of the last date of active service in 
the Republic of Vietnam during the 
Vietnam era), even though there is no 
record of that disease during military 
service. Final regulations implementing 
this statutory provision were published 
in the Federal Register of May 19,1993 
(See 58 FR 29107-09).

Section 3 of Public Law 102—4 
directed the Secretary to enter into an 
agreement with the National Academy 
of Sciences (NAS) to review the 
scientific evidence concerning the 
association between exposure to 
herbicides used in support of military 
operations in the Republic of Vietnam 
during the Vietnam era and each disease 
suspected to be associated with such 
exposure. Congress mandated that NAS 
determine, to the extent possible: (1 ) 
Whether there is a statistical association 
between the suspect diseases and 
herbicide exposure, taking into account 
the strength of the scientific evidence

and the appropriateness of the methods 
used to detect the association; (2) the 
increased risk of disease among 
individuals exposed to herbicides 
during service in the Republic of 
Vietnam during the Vietnam era; and (3) 
whether there is a plausible biological - 
mechanism or other evidence of a causal 
relationship between herbicide 
exposure and the suspect disease.

Section 1116(b) of 38 U.S.C. provides 
that whenever the Secretary determines, 
based on sound medical and scientific 
evidence, that a positive association 
exists between exposure of humans to 
an herbicide agent (i.e., a chemical in an 
herbicide used in support of the United 
States and allied military operations in 
the Republic of Vietnam during the 
Vietnam era) and a disease, the 
Secretary will publish regulations 
establishing presumptive service 
connection for that disease. An 
association is considered “positive” if 
the credible evidence for the association 
is equal to or outweighs the credible 
evidence against the association* In 
making that determination, the 
Secretary is to consider reports received 
from NAS as well as other available 
sound medical and scientific evidence 
and analyses.

After reviewing approximately 6,420 
abstracts of scientific or medical articles 
and approximately 230 epidemiologic 
studies, consulting with outside experts, 
and conducting public hearings, NAS 
issued a report, entitled “Veterans and 
Agent Orange: Health Effects of 
Herbicides Used in Vietnam”, on July 
27,1993. NAS concluded that there is 
sufficient evidence of an association 
between exposure to herbicides used in 
the Republic of Vietnam and the 
subsequent development of chloracne, 
non-Hodgkin’s lymphoma, soft-tissue 
sarcoma, Hodgkin’s disease and 
porphyria cutanea tarda. VA was 
already paying compensation for the 
first three conditions based upon the 
statutory presumptions established by 
Public Law 102—4, and the Secretary 
announced that same day that he had 
concluded that a positive association 
exists between exposure to herbicides 
used in the Republic of Vietnam and the 
subsequent development of Hodgkin’s 
disease and porphyria cutanea tarda. 
Proposed regulations were published in 
the Federal Register on September 28, 
1993 (See 58 FR 50528-30).

The Secretary also announced that VA 
would review the remaining findings in 
the NAS report to determine whether a 
positive association exists between 
herbicide exposure and any other 
conditions. That review has been 
completed and the Secretary has 
concluded that a positive association

exists for multiple myeloma and 
respiratory cancers. The NAS report 
found “limited/suggestive evidence”—a 
category it defined as meaning that 
evidence suggests an association 
between herbicide exposure and a 
specific disease, but that chance, bias, 
and confounding cannot be ruled out 
with confidence—of an association 
between herbicide exposure and the 
subsequent development of multiple 
myeloma. VA, however, found the 
evidence concerning multiple myeloma, 
a malignant proliferation of plasma cells 
which are derived from B lymphocytes, 
to be convincing. Most of the studies 
reviewed by NAS showed an increased 
risk, although in most cases it was not 
a statistically significant increase. One 
occupational study (Fingerhut M.A., 
Halperin W.E., Marlow D.A., Piacitelli 
L.A., Honchar P.A., Sweeney M.H., 
Greife AX., Dill P.A., Steenland K., 
Suruda A.J. 1991. Cancer mortality in 
workers exposed to 2 ,3,7,8- 
tetrachlorodibenzo-p-dioxin. New 
England Journal of Medicine 324:212- 
218) found a relationship between 
herbicide exposure and multiple 
myeloma. Although this finding was not 
supported by the findings of Saracci and 
colleagues (Saracci R., Kogevinas M., 
Bertazzi P.A., Bueno De Mesquita B.H., 
Coggon D., Green L.M., Kauppinen T.,' 
L’Abbe K.A., Littorin M., Lynge E., 
Mathews J.D., Neuberger M., Osman J., 
Pearce N., Winkelman R. 1991. Cancer 
mortality in workers exposed to 
chlorophenoxy herbicides and 
chlorophenols. Lancet 338:1027-1032),
 ̂the Saracci study is flawed as a result 
of questions regarding exposure. 
Another study (Pesatori A.C., Consonni 
D., Tironi A., Landi M.T., Zocchetti C., 
Bertazzi P.A. 1992. Cancer morbidity in 
the Seveso area, 1976-1986. 
Chemosphere 25:209-212) showed a 
clear association between herbicide 
exposure and multiple myeloma in both 
males and females. Moreover, multiple 
myeloma is closely related biologically 
to B-cell non-Hodgkin’s lymphoma; 
consequently, the epidemiological 
evidence concerning non-Hodgkin’s 
lymphoma gives added weight to the 
association between herbicide exposure 
and multiple myeloma. Based on this 
clinical consideration and the weight of 
the epidemiogical evidence, the 
Secretary has determined that there is a 
positive association between herbicide 
exposure and multiple myeloma that 
manifests itself to a degree of 10 percent 
at any time after exposure. We are 
proposing to amend 38 CFR 3.309(e) to 
implement the Secretary’s decision.
This amendment is proposed to be 
effective the date of publication of the



Federal Register / Vol. 59, No, 23 / Thursday, February 3, 1994 / Proposed Rules 5163

final rule, as provided by Public Law 
102-4.

The NAS report also found limited/ 
suggestive evidence of an association 
between herbicide exposure and the 
subsequent development of respiratory 
cancers, specifically cancers of the lung, 
larynx, or trachea. For study purposes, 
NAS included cancer of the bronchus 
when it considered cancer of the luhg; 
therefore, we are including cancer of the 
bronchus within the scope of the 
proposed presumption.

In reviewing the NAS report, which 
noted that not all studies had fully 
controlled for or evaluated smoking as 
a confounding factor, VA gave weight to 
the fact that the studies found high 
relative risks for respiratory cancers in 
production workers (Manz A., Berger J., 
Dwyer J.H., Flesch-Janys D., Nagel S., 
Waltsgott H. 1991. Cancer mortality " 
among workers in chemical plant 
contaminated with dioxin. Lancet 
338:959—964; Fingerhut et all, 1991).
The Fingerhut study showed an 
increased risk with the duration of 
exposure. VA also noted that despite the 
failure of some studies to control for 
smoking, it is unlikely that there were 
major differences in smoking patterns 
between the study and control groups. 
Considering all of the evidence, the 
Secretary has determined that the 
credible evidence for an association 
outweighs the credible evidence against 
an association and that there is, 
therefore, a positive association between 
exposure to herbicides used in the 
Republic of Vietnam and the subsequent 
development of respiratory cancers.

VA also found that the weight of the 
available evidence indicates that 
chemically-induced respiratory cancers 
manifest within a definite period 
following exposure, after which there is 
little effect from the exposure 
(Finkelstein M.M., 1991. Use of “time 
windows” to investigate lung cancer 
latency intervals at an Ontario steel 
plant. American Journal of Industrial 
Medicine 19:299—235). In our judgment, 
it is reasonable to assume that 
respiratory cancers due to herbicide 
exposure will show a risk pattern 
similar to other chemically-induced 
respiratory cancers, and we are 
proposing as part of our rule that 
respiratory cancer will be presumed 
service connected only if it is manifest 
within 30 years after exposure. The 
longest manifestation period noted for a 
respiratory cancer following herbicide 
exposure is about 30 years (Zach J.A., 
Suskind R.R. 1980. The mortality 
experience of workers exposed to 
tetrachlorodibenzodioxin in a 
trichlorophenol process accident.
Journal of Occupational Medicine

22:11-14; Zober A., Messerer P.t Huber 
P. 1990. Thirty-four year mortality 
follow-up of BASF employees to 
2,3,7,8—TCDD after the 1953 accident.. 
Occupational Environmental Health 
62:139-157). If future studies indicate 
that this manifestation period is 
inappropriate, VA will amend it 
accordingly. We are proposing to amend 
38 CFR 3.307(a) and 3.309(e) to 
implement the Secretary’s decision.
This amendment is proposed to be 
effective the date of publication of the 
final rule, as provided by Public Law 
102-4.

38 U.S.C. 1113 provides that where 
there is affirmative evidence to the 
contrary, or evidence to establish that an 
intercurrent injury or disease which is 
a recognized cause of any of the diseases 
for which presumptive service 
connection may be allowed under the 
provisions of 38 U.S.C. 1112 (i.e., 
chronic diseases, tropical diseases, 
prisoner-of-war related diseases, or 
diseases specific to radiation-exposed 
veterans), has been suffered between the 
date of separation from service and the 
onset of any such diseases, or the 
disability is due to the veteran’s own 
willful misconduct, presumptive service 
connection will not be in order. Section 
2(b) of public law 102-4 amends 38 
U.S.C. 1113 so that its provisions also 
apply to the presumptive conditions 
associated with herbicide exposure 
under 38 U.S.C. 1116. Consequently, 
service connection for multiple 
myeloma or respiratory cancers based 
on herbicide exposure is precluded if 
there is affirmative evidence that 
establishes a non-service related 
supervening condition or event as the 
cause of the multiple myeloma or 
respiratory cancers, or the disability is 
due to the veteran’s own willful 
misconduct (See 38 U.S.C. 1113).

The Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
The reason for this certification is that 
this amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b), 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604.

The Secretary has determined that it 
is not feasible to allow the 60 day 
comment period referred to in section 
6(a)(1 ) of Executive Order 12866 
because a comment period of that length 
would prevent VA from complying with 
the statutory requirement to publish a

final rule within 90 days of publication 
of the proposed rule imposed by 38 
U.S.C. 1116(c)(2).

The Catalog of Federal Domestic 
Assistance program numbers are 64.109 and 
64.110.

L is t  o f  S u b je c ts  in  3 8  C F R  Part 3

Administrative practice and 
procedure, Claims, Handicapped,
Health care, Pensions, Veterans.

Approved: December 3,1993.
Jesse Brown,
Secretary o f Veterans A ffairs.

For the reasons set out in the 
preamble, 38 CFR part 3 is proposed to 
be amended as set forth below:

PART 3—ADJUDICATION

Subpart A— Pension, Compensation, 
and Dependency and Indemnity 
Compensation

1. The authority citation for part 3, 
subpart A, continues to read as follows:

Authority: 38 U.S.C. 501(a), unless 
otherwise noted.

2. In § 3.307, paragraph (a)(6)(ii), is 
revised to read as follows:

§  3 .3 0 7  P r e s u m p t iv e  s e r v ic e  c o n n e c t i o n  
f o r  c h r o n i c ,  t r o p ic a l  o r  p r is o n e r -o f -w a r  
r e la te d  d i s e a s e ,  o r  d i s e a s e  a s s o c i a t e d  w ith  
e x p o s u r e  t o  c e r t a i n  h e r b ic id e  a g e n t s ;  
w a r t im e  a n d  s e r v i c e  o n  o r  a f t e r  J a n u a r y  1 , 
1 9 4 7 .

(а) *  *  *
(б ) * * *
(ii) The diseases listed at § 3.309(e) 

shall have become manifest to a degree 
of 10 percent or more at any time after 
service, except that chloracne or other 
acneform disease consistent with 
chloracne and porphyria cutanea tarda 
shall have become manifest to a degree 
of 10 percent or more within a year, and 
respiratory cancers within 30 years, 
after the last date on which the veteran 
was exposed to an herbicide agent 
during active military, naval, or air 
service.
* * * * *

§ 3 . 3 0 9  [A m e n d e d ]

3. In § 3.309(e) in the listing of 
diseases, after the words "Hodgkin’s 
disease” and before the words “Non- 
Hodgkin’s lymphoma”, add the words 
“Multiple myeloma”; and after the 
words “Porphyria cutanea tarda” and 
before the words “Soft-tissue sarcoma 
(other than osteosarcoma, 
chondrosarcoma, Kaposi’s sarcoma, or 
mesothelioma)”, add the words 
“Respiratory cancers (cancer of the lung, 
bronchus, larynx, or trachea)”.
[FR Doc. 94-2402 Filed 2-2-94; 8:45 ami 
BILLING CODE 8320-01-P
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ENVIRONMENTAL PROTECTION 
AGENCY ,

40 CFR Part 50
[FRL-4832-8]

Review of National Ambient Air Quality 
Standards for Ozone
AGENCY: U.S. Environmental Protection 
Agency (USEPA).
ACTION: Notice of review.
SUMMARY: This notice announces the 
EPA’s plans to review and revise the Air 
Quality Criteria for Ozone and Other 
Photochemical Oxidants (Criteria 
Document) as rapidly as possible and to 
complete review of the national ambient 
air quality standards (NAAQS) for ozone
(O 3 ) as soon as possible thereafter.

The Clean Air Act (Act) requires 
periodic review and, if appropriate, 
revision of the NAAQS and of the air 
quality criteria on which they are based. 
The EPA completed its last formal 
review of the air quality criteria for O3 
in 1989. Based on that review, the EPA 
announced a Final decision on March 9, 
1993 not to revise the existing O3 
NAAQS.

Since early 1989, however, a 
substantial number of new studies on 
the health and environmental effects of 
O 3  have appeared in the peer-reviewed 
literature. The EPA is moving as rapidly 
as possible to review them, consistent 
with assuring a sound, scientifically- 
supportable decision.

The review process includes: (1 ) 
Reviewing and revising the Criteria 
Document; (2) reviewing the NAAQS 
through development of a Staff Paper 
based on the revised Criteria Document;
(3) external review of Criteria Document 
and Staff Paper drafts by the Clean Air 
Scientific Advisory Committee (CASAC) 
of the EPA’s Science Advisory Board, an 
independent panel of scientific experts, 
and by the public; and (4) examining 
implementation ramifications of 
changes to the O 3  NAAQS. The EPA 
intends to adhere to strict schedules for 
external review of Criteria Document 
and Staff Paper drafts consistent with a 
full opportunity for thorough scientific 
and public review, and to deny any 
requests for extensions of the public 
comment periods specified in this 
notice.

During this NAAQS review, the EPA 
intends to continue implementing 
programs designed to meet the current 
standards and the requirements of the 
Clean Air Act Amendments of 1990 to 
ensure continued improvement in air 
quality. The EPA is also examining 
options for implementing alternative O 3  

NAAQS to ensure a smooth transition if

a decision is made to revise the existing 
NAAQS.
FOR FURTHER INFORMATION CONTACT: Dr. 
Karen Martin, Air Quality Management 
Division (MD-1 2 ), U.S. Environmental 
Protection Agency, Research Triangle 
Park, N.C. 27711, telephone (919) 541- 
5274.

SUPPLEMENTARY INFORMATION: 

Background
Based on a Criteria Document issued 

by the Department of Health, Education 
and Welfare in 1970, the EPA 
promulgated the first NAAQS for 
photochemical oxidants under section 
109 of the Act (36 FR 8186) in 1971. The 
primary and secondary NAAQS were 
both set at an hourly average of 0.08 
parts per million (ppm) total 
photochemical oxidants not to be 
exceeded more than 1 hour per year.

In 1977, the EPA announced (42 FR 
20493) the first review and updating of 
the 1970 Criteria Document in 
accordance with section 109(d)(1) of the 
Act. The EPA published a Criteria 
Document in 1978. Based on the revised 
Criteria Document and taking into 
account public comments on revisions 
proposed to the primary and secondary 
NAAQS in 1978 (43 FR 16962), the EPA 
announced revisions to the 1971 
standards in 1979 (44 FR 8202). The 
primary standard was revised from 0.08 
parts per bullion (ppm) to 0.X2 ppm; the 
secondary standard was set identical to 
the primary standard; the chemical 
designation of the standards was 
changed from photochemical oxidants 
to O 3 ; and the form of the standards was 
revised from a deterministic form to a 
statistical form, which defines 
attainment of the standards as occurring 
when the expected number of days per 
calendar year with maximum hourly 
average concentrations greater than 0.12 
ppm is equal to or less than one.

In 1982 (47 FR 11561), the EPA 
announced plans to revise the 1978 
Criteria Document. In 1983, the EPA 
announced (48 FR 38009) that review of 
primary and secondary standards for O 3  

had been initiated. The EPA 
subsequently provided a number of 
opportunities for public review and 
comment on drafts o f  the Criteria 
Document and associated Staff Paper 
(Review of the National Ambient Air 
Quality Standards for Ozone: 
Assessment of Scientific and Technical 
Information—Office of A ir Quality 
Planning and Standards Staff Paper). 
After reviewing the draft Criteria 
Document in 1985 and 1986, the 
CASAC sent the Administrator a 
“closure letter” outlining key issues and 
recommendations and indicating that it

was satisfied with the final draft of the 
1986 Criteria Document.

Following closure, a number of 
scientific articles and abstracts were 
published or accepted for publication 
that appeared to be of sufficient 
importance concerning potential health 
and welfare effects of O 3  to warrant 
preparation of a supplement to the 
Criteria Document (Supplement). The 
CASAC, having already reviewed two 
drafts of the Staff Paper in 1986 and 
1987, concluded that sufficient new 
information existed to recommend 
incorporation of relevant new 
information into a third draft of the Staff 
Paper.

The CASAC held a public meeting in 
1988 to review a draft Supplement and 
the third draft Staff Paper. Major issues 
included: The definition of adverse 
health effects of O 3 ; the significance of 
health studies suggesting that exercising 
individuals exposed for 6 to 8 hours to 
O 3  levels at or below 0.12  ppm may 
experience lung inflammation and 
transient decreases in pulmonary 
function; the possibility that chronic 
irreversible effects may result from long
term exposures to elevated levels of O 3 ; 

and, the importance of analyses 
indicating that agricultural crop damage 
may be better defined by a cumulative 
seasonal average than by a 1 -hour peak 
level of O 3 . In its “closure letter” of 
1989, the CASAC indicated that the 
draft Supplement and draft Staff Paper 
“provide an adequate scientific basis for 
the EPA to retain or revise primary and 
secondary standards for ozone.”

On October 22 ,1991, the American 
Lung Association and other plaintiffs 
filed suit under section 304 of the Act 
to compel the EPA to complete its 
review of the criteria and standards for 
O 3  under section 109(d)(1) of the Act 
[A m erican Lung A ssociation  v. Reilly, 
No. 91-cv—4114 (JRB) (E.D.N.Y.)J. The 
U.S. District Court for the Eastern 
District of New York subsequently 
issued an order requiring the EPA to 
sign a Federal Register notice 
announcing its proposed decision on 
whether to revise the standards for O 3  

by August 1 ,1992  and to sign a Federal 
Register notice announcing its final 
decision by March 1,1993.

On August 10,1992 (57 FR 35542), 
the EPA published a proposed decision 
under section 109(d)(1) that revisions to 
the existing primary and secondary 
standards were not appropriate at that 
time. The notice explained in some 
detail (see 57 FR 35546) that the 
proposed decision would complete the 
EPA’s review of information on health 
and welfare effects of O 3  assembled over 
a 7-year period and contained in the 
1986 Criteria Document and the 1989
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Supplement. The notice made clear that 
the Administrator did not take into 
account more recent studies on the 
health and welfare effects of O3 because 
these studies had not been assessed in 
the 1986—1989 Criteria Document/ 
Supplement, nor had they collectively 
undergone the rigorous, integrative 
review process (including CASAC 
review) required to incorporate them 
into a new criteria document. The 
proposed decision, therefore, was based 
on an evaluation of key studies 
published through early 1989 as 
contained in the 1986-89 Criteria 
Document/Supplement, the 1989 Staff 
Paper assessment of the most relevant 
information in these documents, and the 
advice and recommendations of the 
CASAC as presented both in the 
discussion of these documents at public 
meetings and in the CAS AC’s 1986 and 
1989 “closure letters.”

In view of the large number of recent 
scientific papers and ongoing research 
on the health and welfare effects of O 3 , 

the August 10 ,1992 notice also 
announced the EPA’s intention to 
proceed as rapidly as possible with the 
next review of the air quality criteria 
and standards for O 3 . On March 9 ,1993  
(58 FR 13008) the EPA published its 
final decision not to revise the current 
primary and secondary NAAQS for O 3 . 

Because of the scientific and technical 
complexity of such assessments, the 
EPA had estimated that 2 to 3 years 
would be necessary to rigorously assess 
more than 1,000 new studies and 
incorporate key information into a 
revised criteria document, to evaluate 
the significance of the key information 
for decision-making purposes, to 
develop staff recommendations for the 
Administrator, and to provide 
appropriate opportunities for CASAC 
review and public comment. Given the 
potential importance of the new studies 
and the EPA’s continuing concern about 
the health and welfare effects of O 3 , the 
March 9 ,1993  notice also indicated the 
Administrator’s intention to move the 
review process ahead as quickly as 
possible and, if  appropriate, to propose 
revisions of the standards at the earliest 
possible date.

Current Review Process/Schedule
Following publication of the March 9 , 

1993 decision, the Agency, in 
consultation with the CASAC and the 
Science Advisory Board, undertook a 
rigorous examination of the NAAQS 
review process designed to identify all 
measures that could be taken to 
accelerate its review of the criteria and 
standards for O 3  consistent with 
assuring a sound and scientifically- 
credible decision. As a result, the EPA

has adopted a numbef of measures 
intended to accelerate the O 3  NAAQS 
review. These measures include: (1 ) 
Conducting review and revision of the 
Criteria Document and development of 
the Staff Paper and associated analyses 
(e.g., exposure analysis and health risk 
assessments) in a more concurrent 
fashion than in the previous NAAQS 
reviews; (2) adhering to strict schedules 
for external review of Criteria Document 
and Staff Paper drafts consistent with a 
full opportunity for thorough scientific 
and public review; (3) establishing a 
highly-expedited Agency review process 
with senior level management oversight 
and involvement throughout the 
process, as well as early discussion of 
possible options with other Federal 
agencies, including the Office of 
Management and Budget; and (4 ) 
reducing the volume of information 
included in the revised Criteria 
Document by focusing on the most 
important new studies and setting a date 
beyond which new studies will not be 
included.

The EPA’s current O 3  NAAQS review 
schedule incorporates the measures 
cited above. The Agency’s target date for 
completion of the Criteria Document 
and Staff Paper is mid-1995, with 
proposal of changes to the O 3  NAAQS, 
if  appropriate, in mid-1996 and 
promulgation in mid-1997. Table 1 
outlines key milestone dates for this 
accelerated schedule.

As indicated in Table 1 , there are a 
number of opportunities for public 
comment throughout the process. The 
EPA encourages involvement of 
interested parties and is providing this 
advance notice to alert potential 
participants in the review that adhering 
to the schedule will require some 
departures from past practices.

Table 1

Major milestones Tentative dates

CASAC Subcommit
tee Meeting on Ex
posure Assessment 
Methods.

December 1993.

CASAC and Public February to May
Comment Period for 
Criteria Document 
(CD) (90 days).

1994.1

CASAC Subcommit
tee Meeting on Risk 
Assessment Meth
ods.

March 1994.

CASAC Meeting on 
CD.

July 1994.

Comment Period on September to Octo-
Staff Paper (SP) 
(60 days).

b e r1994,

CASAC Meeting on 
SP.

October 1994.

Table 1—Continued

Major milestones Tentative dates

Public Comment Pe
riod on Revised CD 
arid SP (90 days).

CASAC Meeting on 
Revised CD and SP.

Agency Development 
of Regulatory Deci- 
sion/Proposal Pack
age Draft.

Office of Management 
and Budget Review 
of Proposal Pack
age.

Publication of Pro
posal in Federal 
Register.

Public Comment Pe
riod on Proposal 
(90 days).

CASAC Meeting to 
Review Proposal.

Regulatory Decisions 
and Final Package 
Draft Completed.

Office of Management 
and Budget Review 
of Promulgation 
Package.

Publication of Promul
gation Notice in 
Federal Register.

Early 1995.

Mid-1995.

Mid-1995 to late 
1995.

Early 1996.

Mid-1996.

Mid-1996.

Late 1996.

Early 1997.

Early 1997 to mid- 
1997.

Mid-1997.

1 For a notice of availability of external re
view draft, see 59 FR 4278, January 31, 1994.

In particular, the EPA. has often 
granted requests for extensions of public 
comment periods in previous reviews; 
in order to meet the accelerated 
schedule for the O 3  NAAQS review, 
however, the EPA intends not to grant 
such extensions during this review. 
Accordingly, potential participants in 
the review should take note of the 
process outlined in this notice and be 
prepared to respond promptly when 
opportunities to comment are offered.

Given the scientific and technical 
complexity of the issues likely to be 
involved in the Q3 review, the diversity 
of scientific opinion that has 
characterized previous reviews of the 
criteria and standards for O 3 , and the 
need to ensure that its ultimate decision 
is soundly based, the EPA cannot, of 
course, provide any absolute assurance 
that it will meet all of the interim 
milestone dates indicated in Table 1 . 
Completion of the necessary steps in a 
timely manner is also predicated upon • 
the availability of adequate resources 
during the review process. However, the 
Administrator has emphasized a high 
priority on meeting the accelerated 
schedule outlined in this notice.

To that end, the review process is 
well under way. The EPA initiated 
action to update the air quality criteria 
for 0 3 in August 1992 (57 FR 38832). It
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held two peer-review workshops on 
draft health effects chapters of a revised 
Criteria Document (58 FR 35454) in July 
1993. Additional workshops on draft air 
quality and ecological effects chapters 
(58 FR 48063) were held in September 
1993. Since then, the EPA has discussed 
the schedule and process outlined in 
this notice with the CASAC (58 FR 
59034). The EPA is also conducting 
exposure and risk analyses. A 
subcommittee of the CASAC met on 
December 16,1993 to review 
methodologies (58 FR 63345). A further 
subcommittee meeting on risk analysis 
is planned for spring 1994.

Implementation

It is important to stress that while 
conducting this review, the EPA 
remains committed to implementing the 
existing O3 NAAQS in accordance with 
the Clean Air Act Amendments of 1990 
(CAAA). During the review, the EPA 
will continue to work with States to 
implement emission control strategies 
required by the CAAA to meet the 
existing O 3  NAAQS. These efforts 
include State and Federal actions to 
reduce emissions of volatile organic 
compounds and nitrogen oxides, which 
act as precursors to O 3  formation in the 
troposphere. The EPA will make every 
effort to maintain implementation 
schedules consistent with requirements 
of the CAAA to ensure continued 
improvement in air quality.

As part of the review, the EPA is 
examining the ramifications of any 
changes to the NAAQS on current 
implementation efforts. If appropriate, 
new implementation rules and 
guidelines will be considered for 
alternative NAAQS. The EPA also is 
reviewing options to ensure a smooth 
transition for implementation of any 
new O 3  NAAQS in the event a decision 
is made to revise the current O 3  

NAAQS.

List of Subjects in 40 CFR Part 50

Environmental protection, Air 
pollution control, Carbon monoxide. 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Sulfur oxides.

Dated: January 27,1994.
Carol M. Browner,
A dm inistrator.
[FR Doc. 94-2487 Filed 2-2-94; 8:45 ami 
BILLiNG CODE 6560-50-P

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Parts 2 and 68
[CC Docket No. 93-268, RM-7815, RM-6147; 
FCC 93-484]

Connection of Customer-Provided 
Terminal Equipment to the Telephone 
Network

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rules.

SUMMARY: This Notice of Proposed 
Rulemaking (NPRM) proposes to amend 
rules which regulate the terms and 
conditions under which customer- 
provided terminal equipment may be 
connected to the telephone network.
The proceeding was initiated by 
petitions for rulemaking filed by 
Southwestern Bell Telephone Company 
(SWB) and Ameritech Operating 
Companies (Ameritech) who ask that 
regulations governing switched digital 
services be added. The effect of the 
proposed rules would be to promote 
rapid exploitation of switched digital 
technology. We propose also to provide 
for a registration revocation procedure 
which should greatly enhance our 
ability to enforce applicable rules as 
well as the Telecommunications Trade 
Act of 1988; and we take this 
opportunity to propose clarifications to 
other rules.
DATES: Comments were to be submitted 
on or before January 13 ,1994, and 
replies by January 28,1994; however, 
those dates have been extended to 
February 10,1994 for comments and 
February 25,1994 for replies. 
ADDRESSES: Office of the Secretary, 
Federal Communications Commission, 
1919 M Street, NW., Washington, DC 
20554, with copy to William H. von 
Alven, FCC, Mail Stop 1600B2, 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
William H. von Alven, Domestic 
Services Branch, Domestic Facilities 
Division, Common Carrier Bureau, (202) 
634-1833.
SUPPLEMENTARY INFORMATION: This 
summarizes the NPRM in CC Docket 
93-268, RM-7815, and RM -6147 (FCC 
93-484) adopted October 22,1993 and 
released November 22,1993, 
supplemented by an Errata, and Order 
Extending Comment Period released 
January 12,1994 (DA 94-46). Persons 
affected by part 68 practice and 
procedure are urged to review the full 
texts of both the NPRM and Errata, and 
the supporting file, which are available 
for inspection and copying during the

weekday hours of 9 a.m. to 4:30 p.m. in 
the FCC Reference Center, room 239, 
1919 M St., NW., Washington, DC. 
Copies may be purchased from the 
Commission’s duplicating Contractor, 
ITS, Inc., 2100  M St., NW., suite 140, 
Washington, DC 20037, (202) 857-3800.

Paperwork Reduction Act
Reporting and recordkeeping 

activities needed to comply with the 
proposed rules are usual and customary.
Analysis of Proceeding

1 . By this NPRM we contemplate 
amending parts 2 and 68 of the rules, 47 
CFR parts 2 and 68 . A purpose of part 
68 is to maintain uniform standards for 
the protection of the telephone network 
from harms caused by the connection of 
terminal equipment and associated 
wiring. This proceeding was initiated by 
two petitions for rulemaking, one filed 
by SWB (RM—7815) and the other by 
Ameritech (RM-6147).

2. SWB requests that part 68 be 
amended to include the regulation of 
terminal equipment connected to the 
two-wire Basic Rate Access (BRA) 
interface and to the Primary Rate Access 
(PRA) interface provided by Integrated 
Services Digital Network (ISDN) access 
technology. BRA consists of one or two 
64 Kbps information channels with a 16 
Kbps channel for dialing and network 
access information. The 1.544 Mbps 
PRA consists of 23 64 Kbps information 
channels and the 64 Kbps dialing and 
network access channel. ISDN is in a 
developmental phase, being deployed 
these last few years in an experimental 
mode. The Public Notice of SWB’s 
petition elicited comments from eight 
parties and reply comments from three. 
There was overwhelming support for 
including this service in part 68 in order 
to promote, on a nationwide and 
worldwide basis, rapid exploitation of 
this technology with minimum 
mandatory criteria for connection of 
CPE (customer premises equipment). 
Thus, we propose for comment 
technical standards for including this 
service in part 68 in supplement to the 
existing standards for non-switched 
leased-line digital services which were 
added in 1985.

3. Commenting on SW B’s petition, 
AT&T recommends (a) that part 68 rules 
covering PRA not be limited to the two- 
wire ISDN BRA service but also 
authorize terminal equipment 
connected to the 4-wire ISDN PRA 
(1.544 Mbps) interface pursuant to 
performance and compatibility 
standards adopted by ANSI (American 
National Standards Institute); (b) that 
amendments to part 68 provide 
equipment specifications for both PRA
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and BRA interfaces; (c) that 
§ 68.308(h)(2) be amended to apply its 
limitations on encoded analog content 
to PRA terminal equipment comparable 
to the limitations suggested by SWB for 
BRA terminal equipment; and (d) that 
the signaling interference requirements 
in § 68.314(d)(2) apply also to ISDN 
terminal equipment. The rules we 
present for comment reflect those 
recommendations.

4. AT&T observes also that SW B’s 
petition would add a new § 68.310(m) to 
introduce a “longitudinal-to-metallic’r 
(L-M) balance requirement for 
equipment connected to the ISDN 
interface. AT&T notes that the L-M  
balance concept was rejected by the 
Commission in previous rulemakings in 
favor of the “metallic-to-longitudinal” 
(M-L) balance methodology currently in 
the rules. The L-M methodology is 
considered to be a performance measure 
which is not a primary concern of part 
68, whereas the M-L balance 
requirement squarely addresses 
crosstalk interference that terminal 
equipment may induce in cables 
running to the central office, which is a 
harm to the network and thus within 
part 68’s purview. Thus, we propose 
adding to part 68 limitations on 
encoded analog content for equipment 
connected to the ISDN interface.

5. AT&T states also that though-gain 
limitations in § 68.308(b)(5) should be 
established for ISDN services. We 
understand that this is a current project 
for the Telecommunication Industry 
Association’s (TIA’s) TR—41 Committee, 
whom we anticipate will provide 
appropriate recommendations.

6. Tne types of plug-jack conriectors 
to be used for ISDN services engendered 
comment. Ameritech says that the ANSI 
standard for BRA proposes an eight- 
position non-keyed jack in which two 
positions are for the tip and ring 
connections to the service itself, and the 
remaining six positions are reserved. 
Ameritech offers ISDN BRA via the 
standard RJ11C jack which provides 
connections for two wires, although the 
jack itself can accommodate up to six 
wires. Most ISDN compatible equipment 
can accommodate such a connection, so 
there is no need to require the eight- 
position jack, states Ameritech, who 
believes that manufacturers who “build- 
to” the eight-position interface could 
provide connection to the type R JllC  
through a simple six-position to eight- 
position double-male adapter. US West 
recommends that the jack type SJA-11 
(8-position) proposed by ECSA (the 
Exchange Carriers Standards 
Association’s T lE l Technical 
Subcommittee) be approved by the 
Commission’s tariff implementation

procedure. We solicit comments on 
these proposals for ISDN BRA and PRA 
interface connectors and for suitable 
connectors for the Public Switched 
Digital Services (PSDS). It would be 
helpful also if interested parties would, 
as requested in n.7 of the NPRM, offer 
comments on the recommendations of 
ECSA for network connectors for ISDN 
BRA and PSDS.

7. The Public Notice of Ameritech’s 
petition produced two comments and 
two reply comments. Ameritech 
petitions for amendment of part 68 to 
include terminal equipment that 
connects to PSDS. We request comment. 
As the result of joint comments by 
Mountain States Telephone Company, 
Northwestern Bell Telephone Company 
and Pacific Northwestern Bell 
Telephone Company, equipment 
standards for a four-wire 56 Kbps 
service are also included for comment.
It is important to recognize that all three 
technologies (56 and 64 Kbps time 
compression and four-wire 56 Kbps 
switched services) are call-compatible, 
and a performance and compatibility 
standard for the three has recently been 
published by TIA. Not discussed in the 
pleadings is the fact that a new 
technology known as “inverse 
multiplexing” or “bandwidth on 
demand” is being used which permits 
customers to utilize PSDS and ISDN 
BRA technologies to order wider 
bandwidths in multiples of 56 or 64 
Kbps. Commenters should address 
whether inverse multiplexing utilizing 
such channels and other bandwidths 
require consideration under part 68.

8. In outlining the intent or newly- 
proposed part 68, the Commission 
stated in its First Supplemental Notice, 
released April 3 ,1 9 7 3 ,4 0  F.CC.2d 315, 
316 (1973) that “ (rlegistration would 
constitute authorization for the 
equipment to be directly connected to 
the switched telephone network. 
However, in appropriate cases, 
registration could be revoked.” But the 
rules do not include part 68 equipment 
authorization revocation procedures 
which can be relied upon; therefore, we 
propose adoption of rules which detail 
the circumstances under which 
equipment registrations may be revoked 
and which define equipment revocation 
procedures, including automatic denial 
of equipment authorization of the same 
product for a period of six months from 
the date of revocation. The proposed 
revocation procedure tracks closely 
established Commission procedure for- 
Notice of Apparent Liability (NAL) for 
assessment of a monetary penalty (47 
CFR 1.80 and 1.89). Revocation of an 
equipment registration may be imposed 
in addition to or in lieu of an amount

in forfeiture pursuant to section 1.80 of 
the rules. Therefore, we propose that a 
Notice of Intent to Revoke may be 
served concurrently with and as part of 
a NAL. In the case of joint NAL and 
Intent to Revoke, § 1.80 of the rules 
would govern all procedural issues. In 
those cases where a material dispute of 
fact is involved, the Commission would, 
if appropriate, designate the proceeding 
for hearing before an administrative law 
judge. The registration revocation 
procedure is expected to greatly 
enhance our ability to enforce part 68, 
as well as the Telecommunications 
Trade Act o f 1988 which requires that 
all telecommunications equipment 
imported into the United States meet 
the requirements of the Commission’s 
rules and regulations. We seek comment 
on these procedures which are set forth 
in detail in the NPRM and proposed 
rules.

Regulatory Flexibility Act

No significant impact.

Ex Parte Presentations

This is a nonrestricted notice and 
comment rulemaking proceeding. Ex 
P arte presentations are permitted, 
except during the Sunshine Agenda 
period, provided they are disclosed as 
required by Commission rules. See 
generally 47 CFR 1.1202,1.1203 and 
1.1206(a).

Legal Basis

Authority for this action is contained 
in 47 U.S.C. 1 5 1 ,154(i), 154(j), 201-205, 
225 arid 403.

List of Subjects

47 CFR Part 2

Communications equipment.

47 CFR Part 68

Communications equipment, 
Integrated Services Digital Network, 
Public Switched Digital Services, 
Telephone.
Federal Communications Commission. 
William F. Caton,
Acting Secretary. '
IFR Doc. 94-2107 Filed 2-2-94; 8:45 am] 
BILLING CODE 6712-01-M
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

49 CFR Part 192
[Docket PS-135; Notice 1]

RIN 2137-AC32

Customer-Owned Service Lines

AGENCY: Research and Special Programs 
Administration (RSPA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to 
require operators of gas distribution 
pipelines who do not maintain 
customer-owned service lines to advise 
their customers of the proper 
maintenance of these gas lines and of 
the potential hazards of not properly 
maintaining these gas lines. This 
proposed rulemaking, in response to a 
statutory mandate, is intended to ensure 
that homeowners and other owners of 
customer-owned service lines are made 
aware of the requirements for 
maintenance of those lines; the 
resources known to the operator that 
could properly aid the customer in 
doing such maintenance; any 
information that the operator has 
concerning the operation and 
maintenance of its service lines that 
could aid customers; and the potential 
hazards of not maintaining customer- 
owned service lines.
DATES: Interested persons are invited to 
submit comments by April 4 ,1994 . Late 
hied comments will be considered to 
the extent practicable. Interested 
persons should submit as.part of their 
written comments all the material that 
is considered relevant to any statement 
or argument made.
ADDRESSES: Written comments must be 
submitted in duplicate and mailed or 
hand-delivered to the Dockets Unit, 
Room 8421, U.S. Department of 
Transportation, Research and Special 
Programs Administration, 400 Seventh 
Street, SW., Washington, DC 20590-
0001. Identify the docket and notice, 
numbers stated in the heading of this 
notice. All comments and materials 
cited in this document will be available 
for inspection and copying in room 
8421 between 8:30 a.m. and 4:30 p.m. 
each business day. Non-federal 
employee visitors are admitted to the 
DOT headquarters building through the 
southwest quadrant at Seventh and E 
Streets.
FOR FURTHER INFORMATION CONTACT: 
Christina M. Sames, (202) 366-4561, 
regarding the content of this document, 
or the Dockets Unit (202) 366—5046 for

copies of this document or other 
materials in the docket.

SUPPLEMENTARY INFORMATION: 

Background
The pipeline safety regulations in 49 

CFR 192.3 define a gas service line as a 
distribution line that transports gas from 
a common source of supply to (1) a 
customer meter or the connection to a 
customer’s piping, whichever is farther 
downstream, or (2) the connection to a 
customer’s piping if there is no 
customer meter. The source of supply 
for most gas services is a main 
commonly located in the street. For 
service lines to homes and buildings, 
the customer meter, which measures the 
transfer of gas from the operator to the 
consumer, is commonly located 
adjacent to (outside or inside) an 
exterior wall. A service line may also 
end at a customer meter adjacent to end- 
use gas equipment. For all of the above 
installations, the operator is responsible 
for compliance with part 192 standards 
from the common source of supply (e.g., 
the main) to the end of the service line.

Customer-Owned Service Lines
Not all customer meters are located 

adjacent to a home or building wall or 
end-use equipment. Some customer 
meters are located at property lines or 
at other locations mqre convenient for 
the gas distribution operator or for the 
customer. In such cases, the service line 
ends at the meter and the pipe running 
from the outlet of the meter to the 
exterior wall or end-use equipment is 
called a customer-owned service line.

Instances also exist where there is no 
customer meter or the operator-owned 
service line extends beyond the meter to 
the connection to a customer’s piping.
In such cases, the pipe running from 
this connection to the exterior wall or’ 
end-use equipment is called a customer- 
owned service line.

Customer-owned service lines are also 
known as “yard lines” and “fuel lines”: 
A “farm tap” is a customer-owned 
service line that begins at a customer 
meter, usually adjacent to a gas 
transmission line, and runs (often a 
considerable distance) to a single 
consumer. For the purposes of this 
notice, each of the above situations is 
referred to as a customer-owned service 
line.

Customer-owned service lines are 
thought to comprise 12 to 17 percent of 
the piping that transports natural gas 
from distribution mains to homes, 
businesses, and other consumers. These 
lines are predominantly found in the 
states of Arizona, Arkansas, Florida, 
Iowa, Kentucky, Louisiana, New

Mexico, Ohio, Oklahoma, Texas, and 
West Virginia. Many states have few, if 
any, customer-owned service lines 
because the customer meter is adjacent 
to the home or building wall or the state 
regulatory agency has required the 
distribution operator to be responsible 
for operation and maintenance of the 
service line up to the home or building 
wall, regardless of where the meter is 
placed. These states include California, 
Connecticut, Hawaii, Idaho, Kansas, 
Massachusetts, Michigan, Minnesota, 
Missouri, Nebraska, New Hampshire, 
New Jersey, New York, North Carolina, 
North Dakota, South Carolina, South 
Dakota, Utah, Virginia, Washington, 
Wisconsin, and Wyoming.

Federal pipeline safety regulations do 
not cover customer-owned service lines, 
although a few states have issued 
regulations and some gas distribution 
operators voluntarily maintain these 
lines to part 192 standards. In most 
states, the material, design,
.construction, corrosion control, testing, 
and maintenance of customer-owned 
service lines is left to the discretion of 
people who may not be familiar with 
part 192 requirements for service lines. 
This has resulted in instances of 
improper installation and minimal or no 
maintenance of these lines.

Over the last five years, one-third of 
all pipeline-related fatalities reported to 
the Department of Transportation 
involved distribution lilies running from 
mains to homes and other buildings. An 
unregulated customer-owned service 
line buried downstream of a customer 
meter is prone to the same 
environmental stresses (corrosion and 
earth settlement) and excavation 
damage hazards as a regulated service 
line buried upstream of a customer 
meter. However, because of its 
proximity to homes, businesses and 
schools, the unregulated segment of a 
customer-owned service line buried 
downstream of a customer meter poses 
a greater risk to people and property 
than the regulated segment of the line 
buried upstream of the meter.

The safety of customer-owned service 
lines first emerged as an issue after a 
series of five natural gas incidents 
occurred during a 7-month period 
beginning September 16,1988, in the 
Kansas City-Topeka area. These 
instances resulted in four fatalities, 
twelve injuries, and the destruction of 
four homes. In three of those incidents, 
the failures were attributed to corrosion 
on unprotected customer-owned service 
lines.

As a result of these incidents, Kansas, 
Missouri, Michigan, and New York 
made significant changes to their state’s 
pipeline safety regulations. These
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changes included extending the state 
regulatory authority over service lines to 
the building wall. Under the Natural 
Gas Pipeline Safety Act of 1968 (49 
App. U.S.C. 1 6 7 1 e t s e q ) , states may 
adopt more stringent safety regulations 
than the Federal regulations if  the state 
regulations are not incompatible with 
federal regulations.

In addition to its response to the 
accidents by extending regulatory 
authority to include customer-owned 
service lines, the Missouri Puhlic 
Service Commission also required the 
operator to replace some 265,000 bare 
steel gas lines running from the main to 
the building wall, of which some
175,000 were fully or partly owned by 
the customer. The Kansas City 
Corporation Commission required the 
operator to perform periodic leakage 
surveys of all customer-owned service 
lines and to repair or replace all lines 
round to be leaking.

Statutory Mandate
Section 115(a) of the Pipeline Safety 

Act of 1992 (the Act, Pub. L. 102-508, 
October 24,1992) amended the Natural 
Gas Pipeline Safety Act of 1968 (49 
U.S.C. App. 1685) to require the 
Secretary of Transportation to—

* * * Issue regulations requiring operators 
of natural gas distribution pipelines which 
do not maintain customer-owned service 
lines up to building walls to advise their 
customers of the requirements for 
maintenance of those lines, any resources 
known to the operator that could aid 
customers in doing such maintenance, any 
information that the operator has concerning 
the operation and maintenance of its lines 
that could aid customers, and the potential 
hazards of not maintaining service lines.

Anecdotal data available to RSPA 
indicates that some of the petroleum gas 
systems covered under § 192.11 include 
customer-owned service lines where the 
material, design, construction, corrosion 
control, testing and maintenance is left 
to the discretion of people who may not 
be familiar with part 192 requirements 
for service lines. RSPA invites public 
comment on (1) Whether customer- 
owned service lines occur in petroleum 
gas systems subject to § 192.11 and (2)
If so, whether the petroleum gas systems 
have been properly installed and 
periodically maintained. Commenters 
are requested to support their responses 
with leak and incident data that 
includes information on personal 
injuries, deaths, property and 
environmental damages.
AGA Petition

The American Gas Association (AGA) 
has petitioned RSPA to issue 
immediately a proposed rule to

establish the notification regulations 
mandated in section 115 of the Act (P - 
50, September 1,1993). In its petition,, 
AGA expresses concern that, lacking 
federal guidance, state and local 
authorities may move forward and 
adopt notification requirements that 
could make compliance with federal 
regulations difficult.

AGA has requested RSPA to 
incorporate the following language to 
satisfy the notification requirements for- 
operations of customer-owned service 
lines:

(a) Each operator meeting the applicability 
requirements of paragraph (c) (of this section) 
shall provide notification to customers 
covering the maintenance of customer-owned 
lines. At minimum, this notification shall 
advise those customers:

(1) .That they own and are responsible for 
the maintenance of customer-owned lines;

(2) Of the requirements fen* maintenance of 
those lines in accordance with paragraph (b) 
of this section;

(3) Who should be contacted to assist in 
the maintenance pf customer-owned lines;

(4) Of information that the operator has
concerning the maintenance of its lines that 
could aid the customer in performing such 
maintenance; and *

(5) That periodic maintenance of customer- 
owned lines is necessary in order to avoid 
potential safety problems, such as gas 
leakage.

(b) If the applicable codes and standards do 
not address maintenance of those lines, the 
information that operators provide under 
paragraph (aK4) of this section must describe 
the maintenance requirements for customer- 
owned lines.

.(c) The notification requirements in 
paragraph (a) (of this section) apply to 
operators for which one or more customers 
have responsibility for maintenance of a 
substantial portion of the primary 
underground natural gas supply pipe 
between the operator’s main and the 
foundation wall of the customer’s premise, or 
its equivalent in those installations where the 
supply piping does not ehter a building but 
rather goes directly to end-use equipment 
located outdoors.

AGA’s petition is on file in the docket 
and was taken into consideration during 
development of this notice of proposed 
rulemaking.

Proposals
Federal gas pipeline safety standards 

do not require gas pipeline operators to 
maintain customer-owned service lines. 
In many cases, the owner of the 
customer-owned service line is not 
aware he or she is responsible for the 
maintenance of the customer-owned 
service line or what those maintenance 
responsibilities are. To address these 
concerns, AGA’s petition, and the 
statutory mandate, RSPA proposes to 
revise § 192.3 to add a definition of 
customer-owned service lines, and to

add § 192.16 concerning notification 
requirements for customer-owned 
service lines to subpart A of 49 CFR part 
192.

At this time, RSPA is proposing to 
apply the notification requirements to 
operators of petroleum gas systems 
covered under § 192.11. Thus, for the 
purpose of this discussion, the word 
“operator” will apply to those operators 
of natural gas ana petroleum gas 
distribution systems that do not 
maintain customer-owned service lines 
up to the home or building wall or to 
the end-use equipment.

RSPA is aware there are situations 
where the meter is adjacent to, but not 
at, the home or building wall or the end- 
use equipment. In these instances, the 
operator is responsible for the pipeline 
up to the meter, and the customer is 
responsible for the small portion of 
buried pipeline from the outlet of the 
meter to the home or building wall or 
to the end-use equipment. At this time, 
RSPA is proposing to apply the 
notification requirements to these 
sections of pipeline when the operator 
does not voluntarily maintain these 
sections of pipeline. RSPA invites 
public comment on whether these short 
sections of customer-owned service line 
have been properly installed and 
whether they are periodically 
maintained. RSPA believes that some of 
these sections were installed and are 
voluntarily maintained by the operator, 
even though they are the responsibility 
of the customer. Commenters are 
requested to support their responses 
with leak and incident data that 
includes information on personal 
injuries, deaths, and property damages.

The following discussion covers the 
requirements listed within section 
115(a) of the Act and how RSPA 
proposes to address them.

M aintenance R equ irem ents fo r  
C ustom er-O w ned Serv ice L ines

RSPA requires operator-owned 
service lines to be operated and 
maintained to 49 CFR part 192 
standards. These pipeline safety 
standards include leak detection 
surveys and corrosion control. Subpart 
I details the requirements for corrosion 
control, and subpart M details leak 
detection surveys and other 
maintenance requirements. Local codes 
and standards may also address 
operation and maintenance 
requirements. This notice proposes that 
operators provide to the owners of 
customer-owned service lines general 
information on these safety 
requirements. The proposal does not 
require operators to take over the 
maintenance of these lines.



5170 Federal Register /  Vol. 59, No. 23 /  Thursday, February 3, 1994  / Proposed Rules

Under the proposal, operators would 
be allowed to use any written means to 
provide actual notification of the 
required information to customers.
RSPA anticipates most operators will 
provide notice through inserts mailed to 
the customer and flyers hand delivered 
by the meter readers.

M aintenance R esou rces
Many resources are available to assist 

owners of customer-owned service lines 
in obtaining information to assure 
effective service line maintenance, 
including information supplied by the 
operator. The sources referenced below 
can provide general information on 
corrosion control and leakage surveys, 
and may be able to provide an actual 
listing of gas distribution contractors 
(including plumbers) or other 
individuals who could perform these 
maintenance requirements. The 
addresses and telephone numbers listed 
are current to the best of RSPA’s 
knowledge.

T he S tate L icen sin g B oard fo r  P lum bers 
an d S tate P lu m bers’ A ssociation s

The state licensing board for plumbers 
and state plumbers’ associations can 
provide owners of customer-owned 
service lines with a listing of qualified, 
independent contractors who perform 
leakage surveys, gas piping repair and 
replacement, and valve repair and 
replacement.
The G as P iping T echnology C om m ittee 
(GPTC) G uide fo r  Gas Transm ission an d  
D istribution P iping System s, V olum e 1

The GPTC guide contains information 
and methods to assist gas pipeline 
operators in complying with the federal 
pipeline safety regulations by providing 
“how to” information related to the 
standards. The GPTC Guide contains 
minimum federal safety standards 
together with the design 
recommendations, material reference, i  
and recommended practices of the 
GPTC.
Gas Piping Technology Committee, AGA,

1515 Wilson Boulevard, Arlington, VA
22209, (703) 841-9454

The N ation al A ssociation  o f  C orrosion  
E ngineers (NACE)

NACE publishes a standard 
recommended practice to present 
procedures and practices for achieving 
effective control of external corrosion on 
buried or submerged metallic piping 
systems. This recommended practice 
describes the use of electrically 
insulating coatings, electrical isolation, 
and cathodic protection as corrosion 
control methods. The practice also 
contains specific provisions for the

application of cathodic protection to 
existing bare, existing coated, and new 
piping systems.
National Association of Corrosion Engineers 

P.O. Box 218340, Houston, TX 77218- 
8340, (713) 492-0535

F ed era l G as P ip elin e Safety  
O rganizations

The regional offices of the Federal 
Office of Pipeline Safety can provide an 
owner of a customer-owned service line 
with a copy of the federal pipeline 
safety regulations (49 CFR part 192) that 
operators of service lines follow, the 
booklet “Guidance Manual for 
Operators of Small Gas Systems,” which 
provides a general overview of 
compliance responsibilities under 
federal pipeline safety regulations, and 
verbal information on proper 
maintenance for customer-owned 
service lines:
Officeof Pipeline Safety, Eastern Region,

U.S. Department of Transportation, 400 
Seventh Street SW., room 5413, 
Washington, DC 2059Ó, (202) 366-4580 

Jurisdictional authority over the District of 
Columbia and the states of Connecticut, 
Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, Virginia and West 
Virginia.

Office of Pipeline Safety, Southern Region, 
1720 Peachtree Road NW., Suite 426 
North, Atlanta, GA 30309, (404) 347- 
2632

Jurisdictional authority over Puerto Rico 
and the states of Alabama, Arkansas, 
Florida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina.and 
Tennessee

Office of Pipeline Safety, Central Region, 911 
Walnut Street, room 1811, Kansas City, 
MO 64106, (816) 426-2654 

Jurisdictional authority over the states of 
Illinois, Indiana, Iowa, Kansas,
Michigan, Minnesota, Missouri, 
Nebraska, North Dakota, Ohio, South 
Dakota and Wisconsin 

Office of Pipeline Safety, Southwest Region, 
2320 La Branch, room 2116, Houston, TX 
77004, (713) 750-1746 

Jurisdictional authority over the states of 
Arizona, Louisiana, New Mexico, 
Oklahoma and Texas 

Office of Pipeline Safety, Western Region,
555 Zang Street, 2nd floor, Lakewood,
CO 80228, (303) 969-5150 

Jurisdictional authority over the states of 
Alaska, California, Colorado, Hawaii, 
Idaho, Montana, Nevada, Oregon, Utah, 
Washington and Wyoming

State P ip elin e S afety  O rganizations
The following state pipeline safety 

organizations can provide an owner of 
a customer-owned service line with a 
copy of the federal and state pipeliiie 
safety regulations that operators of 
service lines follow, written or verbal

information on maintenance 
requirements for customer-owned 
service lines, and regional sources of 
additional information.
Alabama Public Service Commission, PO Box 

991, Montgomery, AL 36101-0991, (205) 
242-5778

Arizona Corporation Commissipn, 1200 West 
Washington Street, Phoenix, ÀZ 85007, 
(602)542-3316

Arkansas Public Service Commission, PO 
Box 400, Little Rock, AR 72203-0400 (501) 
682-5705

California Public Utilities Commission, 1145 
Market Street, Second Floor, San 
Francisco, CA 94103, (415) 557-3304 

Colorado Public Utilities Commission, Logan 
Tower-Office, Level 2, Room 340,1580 
Logan Street Denver, CO 80203, (303) 894- 
2000

Connecticut Department of Public Utility 
Control, One Central Park Plaza, New 
Britain, CT 06051, (203) 827-1553 

Delaware Public Service Commission, 1560 
South Dupont Highway, PO Box 457, 
Dover, DE 19903-0457, (302) 739-3233 

Public Service Commission, District of 
Columbia, 450 5th Street NW., Suite, 820, 
Washington, DC 20001, (202) 626-5156 

Bureau of Gas Regulation, Florida Public 
Service Commission, 101 East Caines 
Street, Room 330, Tallahassee, FL 32301- 
0868, (904) 488-8501 

Georgia Public Service Commission, 244 
Washington Street SW., Atlanta, GA 30334, 
(404) 656-7490

Illinois Commerce Commission, 527 East 
Capitol Avenue, Springfield, IL 62794- 
9280,(217)785-1165,

Indiana Utility Regulatory Commission, 302 
West Washington Street, Suite E 306, 
Indianapolis, IN 46204, (317) 232-2717 

Bureau of Rate & Safety Evaluation Utilities, 
Division, Iowa Department of Commerce, 
Lpcas State Office Building, Des Moines,
IA 50319, (515) 281-5546 

Kansas Corporation Commission, 1500 SW 
Arrowhead, Road, Topeka, KS 66604-4027, 
(913)271-3171

Kentucky Public Service Commission, 730 
Schenkel Lane, PO Box 615, Frankfort, KY 
40602, (502) 564-3940 

Office of Conservation, Louisiana Department 
of Natural Resources, PO Box 94275, Baton 
Rouge, LA 70804-9275, (504) 342-5585 

Maine Public Utilities Commission, State 
House Station 18, 242 State Street,
Augusta, ME 04333, (207) 289-3831 

Maryland Public Service Commission, The 
American Building, 11th Floor, 231 East 
Baltimore Street, Baltimore, MD 21202, 
(410)333-6079

Massachusetts Department of Public Utilities, 
Saltonstall Building, Room 1208,100 
Cambridge Street, Boston, MA 02202 (617) 
727-3537

Michigan Public Service Commission, 6545 
Mercantile Way, PO Box 30221, Lansing, 
MI 48909, (517) 334-6384 

Minnesota Department of Public Safety, 175 
Aurora Avenue, St. Paul, MN 55103, (612) 
296-9636

Mississippi Public Service Commission, PO 
Box 1174, Jackson, MS 39215-1174, (601) 
961-5475
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Missouri Public Service Commission,
Truman State Office Building, Room 530 
PO Box 360, Jefferson City, MO 65102, 
(314)751-3456

Department of Public Service Regulations, 
Montana Public Service Commission, 1701 
Prospect Avenue, PO Box 202601, Helena, 
MT 59620-2601, (406) 444-6182 

Nebraska State Fire Marshal, 246 South 14th, 
Lincoln, NE 68508, (402) 471-2027 

New Hampshire Public Utilities Commission, 
Building #1, 8 Old Suncook Road,
Concord, NH 03301, (603) 271-2431 

New Jersey Board of Regulatory 
Commissioners, Two Gateway Center, 
Newark, NJ 07102, (201) 646-2204 

New Mexico State Corporation Commission, 
PO Drawer 1269, Santa Fe, NM 87504- 
1269, (505) 827-3767 

Investigation Section, NY Public Service 
Commission, #3 Empire State Plaza, 
Albany, NY 12223, (518) 474-5453 

North Carolina Utilities Commission, 430 
North Salisbury Street, PO Box 29510, 
Raleigh, NC 27626-0510, (919) 733-6000 

North Dakota Public Service Commission, 
State Capitol Building, 12th Floor, 
Bismarck, ND 58505, (701) 224-2413 

Public Service Commission of Nevada, 727 
Fairview Drive, Carson City, NV 89710, 
(702) 687-6040

Ohio Public Utilities Commission, 180 East 
Broad Street, 12th Floor, Columbus, OH 
43266-0573, (614) 644-8983 

Oklahoma Corporation Commission, Jim 
Thorpe Office Building, Oklahoma City,
OK 73105, (405) 521-2258 

Oregon Public Utility Commission, 550 
Capitol Street NE., Salem, OR 97310, (503) 
378-6760Pennsylvania Public Utility Commission,
T&S Building, Room 412, PO Box 3265, 
Harrisburg, PA 17105-3265, (717) 787- 
1061

Puerto Rico Public Service Commission, PO 
Box 870, San Juan, PR 00919-0870, (809) 
763-0625Rhode Island Division of Public Utilities, 100 Orange Street, Providence, R I02903, (401) 
277-3500

South Carolina Public Service Commission, 
PO Drawer 11649, Columbia, SC 29211, 
(803) 737-5145

Tennessee Public Service Commission, 460 
James Robertson Parkway, Nashville, TN 
37243-0505, (615) 741-2844 

Transportation/Gas Utilities Division, RR 
Commission of Texas, Capitol Station, PO 
Box 12967, Austin, TX 78711-2967, (512) 
463-7058Division of Public Utilities, Utah Department of Commerce, 160 East 300 South, PO Box 
45807, Salt Lake City, UT 84145-0807, 
(801)530-6787Vermont Department of Public Service, State Office Building, 120 State Street, Montpelier, VT 05620, (802) 828-2811 Division of Energy Regulation, Virginia State Corporation Commission, PO Box 1197, Richmond, V A  23209, (804) 371-9264 Washington Utilities and Transportation Commission, PO Box 47250, Olympia, WA 
98504-7250, (206) 586-1154 Public Service Commission of West Virginia, 
201 Brooks Street, PO Box 812, Charleston, WV 25323, (304) 340-0473

Gas, Water & Federal Intervention Division, 
Public Service (Commission of Wisconsin, 
4802 Sheboygan Avenue, PO Box 7854, 
Madison, WI 53707, (608) 266-8128 

Wyoming Public Service Commission, 700 
West 21st Street, Cheyenne, WY 82002, 
(307)777-7427

Operation and Maintenance 
Information

This notice proposes to require gas 
distribution operators to advise 
customers of any information that the 
operator has concerning the operation 
and maintenance of its lines that could 
aid customers. This information could 
include the following:

Excavation damage prevention: 
Excavation damage is the largest single 
cause of gas pipeline incidents. Section 
192.614 currently requires gas pipeline 
operators to notify the public in the 
vicinity of their pipeline on how to 
prevent damage to the pipeline from 
excavation activities. Section 192.614 
currently exempts pipelines in class 1 
and 2 locations and pipelines in class 3 
locations which are marked in 
accordance with § 192.707. However, in 
a pending rulemaking (“Excavation 
Damage Prevention Programs for Gas, 
Hazardous Liquids and Carbon Dioxide 
Pipelines”, Docket 101, 53 FR 24747, 
June 30,1988), RSPA has proposed 
removing these exemptions.

Type o f pipe: Different pipeline 
materials require different maintenance 
procedures. An operator’s knowledge of 
the environmental conditions affecting 
the service pipe connected to the 
customer-owned service line may assist 
the owner in the maintenance of the 
customer-owned service line.

Age o f the pipe: The installation date 
of customer-owned service lines, 
installed by individuals other than the 
operator, may not be known. However, 
many operators will have a record of the 
date gas service was initially established 
to the customer. In such cases, operators 
may reasonably assume that the 
installation date of the customer-owned 
service line is approximately the date of 
initial gas service. This information may 
then be relayed to the customer to assist 
in estimating the condition of the 
pipeline.

Potential Hazards: This notice 
proposes to require an operator to 
inform customers of the potential 
hazards of not maintaining a customer- 
owned service line. Improper 
maintenance or lack of periodic 
maintenance of customer-owned service 
lines may result in corrosion of metallic 
pipeline materials, separation of piping 
components, gas leaks, property 
damage, environmental damage, 
personal injury, and even death.

Regulatory Analyses

E xecu tive O rder 12866 an d  DOT 
R egulatory P olicies an d P rocedures

This proposed rule is not considered 
a significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was not subject to review 
by the Office of Management and 
Budget. The rule is not considered 
significant under the regulatory policies 
and procedures of the Department of 
Transportation (44 FR 11034, February 
26 ,1979). A regulatory evaluation is 
available for review in the docket.

E xecu tive O rder 12612
The proposed rule has been analyzed 

in accordance with the principles and 
criteria in Executive Order 12612 
(“Federalism”), and does not have 
sufficient federalism impacts to warrant 
the preparation of a federalism 
assessment.

R egulatory F lex ib ility  A ct
This proposed rule would apply to 

operators of natural gas and petroleum 
gas distribution systems. Small gas 
distribution systems are characterized in 
this proposal as distribution systems 
serving fewer than 10,000 customers. 
They include master meter systems, 
which usually serve mobile home parks, 
housing projects and apartment 
complexes, and public, private, and 
municipal natural gas distribution 
systems.

Master meter systems, as defined in 
§ 191.3, are pipeline systems for 
distributing gas within, but not limited 
to, a definable area, such as a mobile 
home park, housing project, or 
apartment complex, where the operator 
purchases metered gas from an outside 
source for resale through a gas 
distribution system. The gas distribution 
pipeline system supplies the ultimate 
consumer who either purchases the gas 
directly through a meter or by other 
means, such as by rents.

RSPA has determined that master 
meter operators will not be affected by 
this notice of proposed rulemaking 
because the master meter operator 
generally owns the complete gas 
distribution system. Thus, the master 
meter operator is responsible for the 
pipeline from the point of purchase to 
the ultimate customer.

A draft regulatory evaluation has been 
prepared to determine the economic 
impact of this proposed rule on public, 
private, and municipal gas distribution 
systems. Based on the,facts available, I 
certify that this proposal will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. This
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certification is subject to modification as 
a result of a review of comments 
received in response to this proposaL

Paperwork Reduction Act
The information collection 

requirements associated with this notice 
of proposed rulemaking are being 
submitted to the Office of Management 
and Budget (OMB) for approval in 
accordance with 44 U.S.C. Chapter 35 
under the following:
Administration: Department of 

Transportation, Research and Special 
Programs Administration;

Title: Customer-owned service line 
information dissemination;

Need for Information: To reduce the 
number of Incidents and resulting 
deaths, injuries, property, and 
environmental damage caused by 
improper maintenance o f customer- 
owned service lines:

Proposed Use of Information: To advise 
owners of customer-owned service 
lines of the proper maintenance of 
these gas lines and of the potential 
hazards of not properly m aintaining  
these lines;

Frequency: Occasionally;
Burden Estimate: $500,000 initially, 

$50,000 annually thereafter; 
Respondents: Gas distribution operators; 
Form(s): N/A;
Average Burden Hours per Respondent: 

minimal.
For further information contact: The 

Information Management Division, M— 
34, Office of the Secretary of 
Transportation, 400 Seventh Street,
SW., Washington, DC 20590, (202) 366 - 
4735. Comments on the proposed 
information collection requirements 
should be submitted to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, Attn: Desk 
Officer for Department of

Transportation, Research and Special 
Programs Administration. It is requested 
that comments sent to OMB also be sent 
to the RSPA rulemaking docket for this 
proposed action.

List of Subjects in 49 CFR Part 192
Pipeline safety, Reporting and 

recordkeeping requirements.
In consideration of the foregoing, 

RSPA proposes to amend 49 CFR part 
192 as follows:

PART 192—[AMENDED]
1. The authority citation for part 192 

continues to read as follows:
Authority: 49 App. U.S.C. 1672 and 1804; 

49 CFR 1.53.
2. Section 192.3 would be amended 

by adding the following definition to 
read as follows:

§ 192.3 Definitions.
As used in  this part:
Custom er-O w ned S erv ice L in e means 

a pipeline that transports natural gas or 
petroleum gas from a service line to (1) 
an exterior wall of a building, or (2) end- 
use equipment. "Farm taps” are 
customer-owned service lines which 
begin at a customer meter, usually 
adjacent to a gas transmission line, and 
run to a single consumer.
* * * *  *

3. Section 192.16 would be added to 
subpart A to read as follows:

§  1 9 2 .1 6  C u s to m e r - o w n e d  s e r v i c e  l in e s .

(a) Each operator of a natural gas or 
petroleum gas distribution system that 
does not maintain buried customer- 
owned service lines up to the building 
wall or to the end-use equipment to pert 
192 standards, shall provide written 
notification to the customer:

(1) Thai the customer owns and is 
responsible for the maintenance of the 
customer-owned service line;

(2) Of the essential elements for 
proper maintenance of the customer- 
owned service line, such as those listed 
in subpart M of this part or those listed 
in  applicable local building codes;

(3) Of available resources that could 
aid the customer in obtaining 
maintenance assistance, such as the gas 
pipeline operator, the state licensing 
board for plumbers and state plumbers’ 
associations. Federal and state gas 
pipeline safety organizations, the local 
building code agencies, and appropriate 
leak detection, gas utility, and corrosion 
protection contractors;

(4) O f any information that the 
operator has concerning the operation 
and maintenance of the customer- 
owned service line that could aid the 
customer, such as information on 
excavation damage prevention, local 
codes and standards (when applicable), 
and the age, location, and material of 
the customer-owned service line; and

(5) The potential hazards of not 
maintaining the customer-owned 
service line, such as corrosion and gas 
leakage.

(b) An operator shall provide the 
notification required in paragraph (a) of 
this section:

(1) Before (enter date 6 months after 
date of publication of final rule) for 
existing customers; and

(2) Before (enter date 6 months after 
date of publication of final rule) or 
within 30 days from date the gas service 
line is placed in service for new 
customers, whichever is later.

(c) Each operator must keep a record 
of the written notifications made under 
the requirements of paragraph (a) of this 
section.
George W. Tenley, Jr.,
Associate Administrator fo r Pipeline Safety. 
[FR Doc. 94-2399 Filed 2-2-94; 8:45 ami
BILUNG CODE «1O -60-P
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and Budget

January 28,1994.
The Department of Agriculture has 

submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information:

(1) Agency proposing the information 
collection (2) Title of the information 
collection; (3) Form number(s), if  
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person.

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 494-W  Admin. 
Bldg., Washington, DC 20250, (202) 
690-2118.

Revision
• Food and Nutrition Service 
7 CFR Part 226—Child and Adult Care 

Food Program
FNS-82, 341, 342, 343, 344, 345, 34 5 - 

1,430, 431, and 433 
Recordkeeping, On occasion, Monthly, 

Annually
Individuals or households; State or local 

governments; Business or other for- 
profit; Federal agencies or employees; 
Non-profit institutions; Small 
businesses or organizations; 725,846 
responses; 1,558,030 hours 

Winnie McQueen, (703) 304-2607

Extension
• Agricultural Marketing Service 
Specified Commodities Imported Into

the United States Exempt from Import 
Requirements, 7 CFR parts 944, 980, 
and 999 

FV-6
On occasion
Business or other for-profit; Non-profit 

institutions; Small businesses or 
organizations; 2,000 responses; 340 
hours

Mark Hessel, (202) 720-3923
• Food and Nutrition Service 
Integrated Quality Control Review

Worksheet
FN S-380
Recordkeeping; On occasion 
Individuals or households; State or local 

governments; 68,202 responses; 
615,428 hours

Charles L. Simmons, (703) 305-2471 

Reinstatement
• Food and Nutrition Service 
Special Supplemental Food Program for

Women, Infants, and Children (WIC): 
Food Cost Containment Requirements 

On occasion
Individuals or households; State or local 

governments; Businesses or other for- 
profit; 17 responses; 170 hours

New Collection
• Food Safety and Inspection Service 
Ante Mortem and Post Mortem

Inspection
FSIS 6500-1, -2 , - 3 ,  6700-2. MP 528 
On occasion; Daily and hourly 
Business or other for-profit; 3,038,792 

responses; 53,183 hours 
Lee Puricelli, (202) 720-7163
• Food and Nutrition Service 
Nutrient Standard Menu Planning

Demonstration Evalution 
On occasion
State or local governments; Non-profit 

institution; 875 responses; 621 hours 
John R. Endahl, (703) 305-2117
• Food Safety and Inspection Service 
Records, Registration and Reports 
FSIS Form 5020-1 and FSIS Form

7010-4
Recordkeeping; On occasion; Quarterly 
Business or other for-profit; 24,095 

responses; 15,752 hours 
Lee Puricelli, (202) 720-7163 
•. Food Safety and Inspection Service 
Official Marking Devices, Labeling and 

Packaging Materials 
MP Form 216, FSIS Form 7234—1, FSIS 

Form 7227-1

Recordkeeping; On occasion 
Businesses or other for-profit; 67,575 

responses; 16,240 hours 
Lee Puricelli, (202) 720-7163 
Larry K. Roberson,
Deputy Department Clearance Officer.
(FR Doc. 94-2380 Filed 2-2-94; 8:45 am] 
BILLING CODE 3410-01-M

Forest Service

Department of the Interior

National Park Service

Grand Canyon Railway, Inc.,
Passenger Railway Service Grand 
Canyon Airport to Grand Canyon 
Village; Availability of Final 
Environmental Impact Statement

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, Public Law 91-190, the 
Department of Agriculture, Forest 
Service, and the Department of the 
Interior, National Park Service, joint 
lead agencies, have prepared a final 
environmental impact statement (FEIS) 
and Record of Decision (ROD) on the 
provision of initiating passenger rail 
service form Grand Canyon Airport, 
Tusayan, Arizona, to the Mas wick 
Transportation Area in Grand Canyon 
Village, Grand Canyon National Park.

The draft environmental impact 
statement (DEIS) was circulated for 
public review between July 31,1992 
and September 30 ,1992  (57 FR 33168) 
and the comment period extended to 
November 14,1992. Both the DEIS and 
FEIS describe and analyze a proposal 
and five alternatives. The proposal, 
Alternative A, provides for the 
construction of 5.4 miles of new railway 
line on the national forest, with 1.1 
miles on an old rail line alignment, and 
use of existing rail line within the 
national park. One wash would heed to 
be crossed within the airport property. 
Additional features are the construction 
of two depots, 75 acres of parking, a 
road for maintenance, and the addition 
of storage tanks for fuel, water and 
wastewater. A maximum of eight (8) 
trips per day would be generated 
between the airport and Maswick. 
Interpretive activities and visitor 
orientation to the park and national 
forest would be integrated into the 
service. Alternatives B, C and D, all 
provide for the proposed passenger
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service but vary in the track alignment 
and length to be constructed, the 
amount of national forest lands needed 
and generally increase the number of 
washes that would be crossed. In 
addition, Alternative D provides for a 
single depot. Alternative E is a non-rail 
alternative, utilizing a shuttle bus 
system in conjunction with a parking 
area outside the park. Alternative F  is 
the no action alternative. Alternative A, 
the proposal, is the environmentally 
preferred alternative.

The 30 day no action period on the 
FEIS and ROD will end March 7,1994. 
The ROD, as it affects National Forest 
System Lands, is subject to appeal in 
accordance with 36 CFR part 217. A 
notice of appeal must be in writing and 
clearly state that it is a Notice o f Appeal 
being filed pursuant to 36 CFR part 217. 
Appeals must be filed with the Regional 
Forester, Southwestern Region, 517 
Gold Avenue SW., Albuquerque, NM 
87102-0094 within 45 days of legal 
notice of this decision in the Arizona 
Daily Sun. While The National Park 
Service has no formal appeal process, 
no implementation of the proposal 
within Grand Canyon National Park will 
occur before expiration of the 30 day no 
action period and contingent on any 
appeals received pertaining to National 
Forest System lands.

Requests for additional information 
and/or copies of the FEIS and ROD 
should be directed to the Forest 
Supervisor, Kaibab National Forest, 800 
South State Street, Williams, AZ 86048, 
telephone number 602-635-2681, or to 
the Superintendent, Grand Canyon 
National Park, P.O. Box 129, Grand 
Canyon National Park, AZ 86023, 
telephone number 602-638-7701.

Copies of the FEIS and ROD are 
available for inspection at the park 
headquarters, Forest Supervisor's office, 
and libraries at Flagstaff, Williams, 
Northern Arizona University, and 
Arizona State University. Copies are 
also available at the following 
addresses: Western Regional Office, 
National Park Service, Attn: Division of 
Planning, Grants and Environmental 
Quality, 600 Harrison Street, suite 600, 
San Francisco, CA 94107-1372, and at 
the Regional Office, Southwestern 
Region, USDA Forest Service, 517 Gold 
Aye. SW., Albuquerque, NM 87102.

Dated: December 1,1993.
Lew Albert,
Deputy R egional D irector, Western Region.

Dated: January 18,1994.
Larry Henson,
R egional Forester, Southwestern Region.
IFR Doc. 94-2360 Filed 2-2-94; 8:45 ami 
BILUNG CODE 4310-70-M

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[Docket 5-94]

Proposed Foreign-Trade Zone; 
Richmond, VA (Richmond-Petersburg 
Port of Entry); Application and Public 
Hearing

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Capital Region Airport 
Commission, requesting authority to 
establish a general-purpose foreign-trade 
zone in Richmond, within the 
Richmond-Petersburg Customs port of 
entry. The application was submitted 
pursuant to the provisions of the 
Foreign-Trade Zones Act, as amended 
(19 U.S.C. 81a-81u), and the regulations 
of the Board (15 CFR part 490). It was 
formally filed on January 24,1994. The 
applicant is authorized to make the 
proposal under Virginia Acts of 
Assembly 1980, Chapter 380, § 8.10.

The proposed foreign-trade zone 
would involve the Richmond 
International Airport complex (2,055 
acres), some 5 miles east of the City of 
Richmond. The complex is owned by 
the Airport Commission, which plans to 
contract with a qualified firm for 
operation of the zone.

The application contains evidence of 
the need for zone services in the 
Richmond area. Several firms have 
indicated an interest in using zone 
procedures for warehousing/distribution 
of such items as automobile parts, 
laboratory equipment, musical 
instruments and pharmaceuticals. 
Specific manufacturing approvals are 
not being sought at this time. Requests 
would be made to the Board on a case- 
by-case basis.

In accordance with the Board’s 
regulations (as revised, 56 FR 50790-
50808 ,10 -8—91), a member of the FTZ 
Staff has been designated examiner to 
investigate the application and report to 
the Board.

As part of the investigation, the 
Commerce examiner will hold a public 
hearing on March 16 ,1994 , at 9 a jn ., in 
the Auditorium of the Metropolitan 
Richmond Chamber of Commerce, 201 
East Franklin Street, Richmond,
Virginia.

Public comment on the application is 
invited from interested parties. 
Submissions (original and 3 copies) 
shall be addressed to the Board’s 
Executive Secretary at the address 
below. The closing period for their 
receipt is April 4 ,1 9 9 4 . Rjebuttal 
comments in response to material 
submitted during the foregoing period

may be submitted during the subsequent 
15-day period (to April 19,1994).

A copy of the application and 
accompanying exhibits will be available 
during this time for public inspection at 
the following locations:
U.S. Department of Commerce District 

Office, 700 Centre, 704 East Franklin 
Street, suite 550; Richmond, Virginia 
23219.

Office of the Executive Secretary, 
Foreign-Trade Zones Board, room 
3716, U.S. Department of Commerce, 
14th & Pennsylvania Avenue, NW„ 
Washington, DC 20230.
Dated: January 26,1994.

John J. Da Ponte, Jr.,
Execu tive Secretory.
[FR Doc. 94-2451 Filed 2-2-94; 8:45 am] 
BILLING CODE 3510-O S-P

International Trade Administration

[A-351-605]

Frozen Concentrated Orange Juice 
From Brazil; Preliminary Results of 
Antidumping Duty Administrative 
Review and Intent To Revoke Order in 
Part

AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative review 
and intent to revoke in part.

SUMMARY: In response to timely requests 
for an administrative review by the 
respondents, Branco Peres Citrus 
(Branco Peres), Citropectina, S.A., and 
Frutropic, S.A., the Department of 
Commerce (the Department) is 
conducting an administrative review of 
the antidumping duty order on frozen 
concentrated orange juice (FCOJ) from 
Brazil. The review covers three 
manufacturers/exporters of this 
merchandise to the United States and 
the period May 1 ,1991 through April 
30 ,1992 . We preliminarily determine 
the dumping margins for Branco Peres, 
Citropectina, and Frutropic to be zero or 
d e m in im is during this period.

The Department intends to revoke the 
antidumping duty order with respect to 
Frutropic because we have reason to 
believe that Frutropic has sold the 
subject merchandise at not less than 
foreign market value for a period of at 
least three consecutive years and is not 
likely to sell the subject merchandise at 
less than foreign market value in the 
future. We invite interested parties to 
comment on these preliminary results.. 
EFFECTIVE DATE: February 3 ,1994.
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FOR FURTHER INFORMATION CONTACT! 
David Mason or Rick Herring,, Office of 
Countervailing Compliance, Import 
Administration, International Trade 
Administration* U.S. Department of 
Commerce, 14tft Street and Constitution 
Avenue, NW., Washington, DC 2Q23Q; 
telephone: [202} 482-27SB.
SUPPLEMENTARY INFORMATION: 
Background

On May 5,, 1987*the Department 
published in  the Federal Register an 
antidumping duty order on frozen 
concentrated orange price (FCQJ) from 
Brazil [52 F R 16426). On May 31 ,1992 , 
pursuant to the Department’s notice o f 
“Opportunity to Request Administrative 
Review” (57 FR 19412) of the 
antidumping duty order on FCQJ* from 
Brazil for the period May 1 ,1991 
through April 30 ,1992 , Branco Peres, 
Citropectina, and Frutropie requested an 
administrative review for this period. 
Accordingly, th e Department initiated 
this administrative review on June 18, 
1992 (57 FR 27212).

In addition, Frutropie submitted a 
timely request for revocation of the 
antidumping duty order, accompanied 
by the certification required by 
§ 353.25(b)(1) of the Department’s 
regulations. The Department has now 
conducted this review In accordance 
with section 751(a) ofthe Tariff Act of 
1930, as amended fthe Act).
Scope of Review

Imports covered by the administrative 
review are shipments of frozen 
concentrated orange Juice (FCQJ) from 
Brazil. The merchandise is currently 
classifiable under item 2009.11.00 o f the 
Harmonized Tariff Schedule (HTS). The 
HTS item number is  provided for 
convenience and Customs purposes.
The written description remains 
dispositive.

The review covers three 
manufacturers/exporters of the subject 
merchandise to the United States for the 
period May 1 ,1991  through April 31, 
1992: Branco Peres, Citropectina, and 
Frutropie.

United S tates Price
In calculating tile United States price, 

we used both purchase price and 
exporter’s sales price (ESP) as defined in 
section 772 ofthe Tariff Act. Purchase 
price was used for those sales to  the 
United States which were made prior to 
importation, while ESP was used for 
those sales which were made after 
importation.

Purchase price was based on the 
packed f.o.b. price to unrelated 
purchasers in die United States. For 
purchase price sales, where applicable,

we made deductions for foreign inland 
freight, Brazilian port charges, export 
taxes, commissions, packing, and credit 
expenses. ESP was based on the packed 
delivered price to the first unrelated 
purchaser in the United States. For ESP 
sales, we made deductions for brokerage 
and handling expenses, foreign inland 
freight, ocean freight and marine 
insurance, U.SL duty,U.S. Customs’ fees 
and harbor maintenance fees, U.S. 
inland' freight and insurance, packing, 
commissions, discounts, rebates, credit 
expenses and indirect selling expenses. 
No other adjustments were claimed or 
allowed.

Foreign  M arket V alue
In calculating foreign market value 

(FMV), the Department based FMV on 
third country f.o.b. prices for all 
respondents, in accordance with section 
773 of the Act. We made deductions, 
where appropriate, for foreign inland 
freight, marine insurance, foreign and 
brokerage and handling, and export 
taxes. Where applicable, we deducted 
foreign packing expenses and added 
U.S. packing to third country price 
(packing costs were not incurred on 
bulk sales). We adjusted FMV, where 
applicable, for differences in  credit 
expenses, and post-sale warehousing 
expenses. In the case of comparisons to 
ESP sales, we made an adjustment for 
indirect selling expenses, limited by the 
amount of indirect selling expenses 
incurred in the United States. No other 
adjustments were claimed or allowed.

In calculating FMV in  the context o f 
administrative reviews, it is the 
Department’s practice to  use a monthly 
weighted-average of third country or 
home market sales, as appropriate, for 
comparison to the U.S. sales price when, 
several home market or third country 
sales may represent the behavior ofthe 
company for a given month during the 
period of review. (See “Frozen 
Concentrated Orange Juice from Brazil; 
Preliminary Results and Termination in 
Part o f  Antidumping Duty 
Administrative Review,” February 3, 
1992, 57 FR 3995.) However, in this 
review, distortions could result from the 
application of a monthly FMV because 
o f hyper-inflation. Where such 
distortions would have been created* we 
calculated FMVs, as we have done in 
previous reviews, based on shorter 
periods as determined by the Brazilian 
government-mandated minimum export 
price (which is derived from the FCOJ 
30-day futures contract price on the 
New York Cotton Exchange). (See 
“Frozen Concentrated Orange Juice 
From Brazil: Preliminary Results and 
Termination In Part o f  Antidumping 
Duty Administrative Review; Intent to

Revoke in Part the Antidumping Duty 
Order,” June 19 ,1991 , 56 FR 28138.)

h i the case o f Branco Peres, the 
Department used constructed value, as 
defined in section 773 o f the Act, for 
comparison to those U.S. sales where no 
contemporaneous third country safes 
existed.

Constructed value consisted of the 
sum of the costs of materials, 
fabrication, general selling and 
administrative expenses, freight and 
profit. Because the actual profit was 
more than the statutory minimum of 
eight percent o f the sum of general 
expenses and cost of manufacture, we 
added the actual profit in accordance 
with section 773(e)(l)(B)(ii) ofthe Act.

Preliminary Results o f the Review
As a result of this review, we 

preliminarily determine the dumping 
margin to be:

Manufacturer/ex-
porter Time period Margin

(percent)

Branco P eres....... ? 5/t/9T to ....
4/30/92 ....

Q.03.

Citropectina.......... 5/T/91 to ....
4/30/92 ....

Zero.

Frutropie..... „  .... mm t o __
4/30/92

! Zero.

The Department intends to revoke the 
antidumping duty order with respect to 
Frutropie if, at the time the Department 
publishes the final results of this 
review, Frutropie has demonstrated 
three consecutive years of sales at not 
less than foreign market value, and it is 
not likely that Frutropie will sell subject 
merchandise at less than foreign market 
value in  the future. As required by 
§ 353.25(pJ(2)(iiJ o f the Department’s  
regulations, the Department has 
conducted a verification of all factual 
information submitted by Frutropie in 
this administrative review.

The Department shall determine, and 
the U.S. Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentage 
stated above. Upon completion of this 
administrative review, the Department 
will issue appraisement instructions 
directly to the U.S. Customs Service.

Furthermore, the following deposit 
requirements will be effective for all 
shipments ofthe subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Act: (1) The 
cash deposit rate for the reviewed 
company, in the event the order is not 
revoked in part, will be that established
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in the final results of this administrative 
review; (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the original 
less-than-fair-value investigation, but 
the manufacturer is such a firm, the 
cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the 
merchandise.

The cash deposit rate for all other 
manufacturers or exporters will be 1.96 
percent ad valorem. On May 25,1993, 
the Court of International Trade (CIT) in 
Floral Trade Council v. United States, 
Slip Op. 93-79, and Federal-Mogul 
Corporation v. United States, Slip Op. 
93-83 , decided that once an “all others” 
rate is established for a company, it can 
only be changed through an 
administrative review. The Department 
has determined that in order to 
implement these decisions, it is 
appropriate to reinstate the original “all 
others” rate from the less-than-fair-value 
(LTFV) investigation (or that rate as 
amended for correction of clerical errors 
or as a result of litigation) in 
proceedings governed by antidumping 
duty orders for the purposes of 
establishing cash deposits in all current 
and future administrative reviews. In 
proceedings governed by antidumping 
findings, unless we are able to ascertain 
the “all others” rate from the Treasury 
LTFV investigation, the Department has 
determined that it is appropriate to 
adopt the “new shipper” rate 
established in the first final results of 
administrative review published by the 
Department (or that rate as amended for 
correction of clerical error or as a result 
of litigation) as the “all others” rate for 
the purposes of establishing cash 
deposits in all current and future 
administrative reviews.

Because this proceeding is governed 
by an antidumping duty order, the “all 
others” rate for the purposes of this 
review will be 1.96 percent ad valorem, 
the “all others” rate established in the 
LTFV investigation by the Department, 
(52 FR 8324, March 17,1987).

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
353.26 to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries dining this review period.
Failure to comply with this requirement 
could result in the Secretary’s 
presumption that reimbursement of 
antidumping duties occurred and the

subsequent assessment of double 
antidumping duties.

Public Comment
Parties to the proceeding may request 

disclosure within five days of the date 
of publication of this notice in the 
Federal Register, and any interested 
party may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication, or the first workday 
thereafter. Case briefs and/or written 
comments from interested parties may 
be submitted not later than 30 days after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in those 
comments, may be filed not later than 
37 days after publication. The 
Department will publish a notice of 
final results of this administrative 
review, including an analysis of issues 
raised in any written comments.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) and 
§ 353.22(c)(5)) of the Department’s 
regulations.
Dated: January 26,1994.
Joseph A . Spetrini,
Acting A ssistant Secretary fo r  Im port 
Adm inistration.
[FR Doc. 94-2450 Filed 2-2-94; 8:45 am]
BILLING CODE 3510-O S-P

[C-508-605]

Industrial Phosphoric Acid From 
Israel; Final Results of Countervailing 
Duty Administrative Review
AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce.
ACTION: Notice of final results of 
countervailing duty administrative 
review.

SUMMARY: On October 28 ,1993, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on industrial phosphoric acid from 
Israel (58 FR 57986). We have now 
completed the review and determine the 
net subsidy to be 6.98 percent ad 
valorem for all firms during the period 
January 1 ,1991 through December 31,
1991.
EFFECTIVE DATE: February 3 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Brian Albright or Cameron Cardozo, 
Office of Countervailing Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone: (202) 
482-2786.

SUPPLEMENTARY INFORMATION: 

Background
On October 28 ,1993 , the Department 

of Commerce (the Department) 
published in the Federal Register (58 
FR 57986) the preliminary results of its 
administrative review of the 
countervailing duty order on industrial 
phosphoric acid from Israel (52 FR 
31057; August 19,1987) covering the 
period January 1 ,1991  through 
December 31 ,1991. The Department has 
now completed this administrative 
review in accordance with section 751 
of the Tariff Act of 1930, as amended 
(the Act),

Scope of Review
Imports covered by this review are 

shipments of Israeli industrial 
phosphoric acid. During the review 
period, such merchandise was 
classifiable under item number
2809.20.00 of the Harmonized Tariff 
Schedule (HTS). The HTS item number 
is provided for convenience and 
Customs purposes. The written 
description remains dispositive.

The review covers the period January 
1 ,1991  through December 31,1991 and 
nine programs. Negev Phosphates, Ltd. 
(NPL), which merged with Rotem 
Fertilizers Ltd. on December 31,1991 
after operating independently 
throughout the review period, was the 
only known producer exporting the 
subject merchandise from Israel to the 
United States during the 1991 review 
period.

Analysis of Comments Received
We gave interested parties an 

opportunity to comment on the 
preliminary results. We received a 
written comment from the respondents, 
the Government of Israel (GOI) and NPL, 
and a written rebuttal comment from the 
petitioners, the Monsanto Company and 
FMC Corporation.

Comment: Respondents argue that the 
cash deposit rate should be reduced by 
the amount of benefit attributable to the 
Exchange Rate Risk Insurance Scheme 
(EIS) because the program was 
terminated prior to the publication of 
these final results. The GOI and NPL 
state that most EIS claims will be paid 
by the end of 1993 as indicated in the 
GOI response to the Department’s 
questionnaire. The GOI and NPL also 
point to the reduction in benefits that 
exporters received from this program in 
this review period compared to those 
received in the prior administrative 
review. Thus, respondents claim that it 
is unreasonable to base the deposit rate 
for future entries on benefits received in 
1991, given the program’s declining
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benefits and. termination with limited 
residual benefits.

Petitioners point out that the exact 
timing o f NPL's receipt of benefits under 
the EIS will depend on variables such 
as the time necessary for shipment o f 
the goods and EIS processing of the 
claim. According to petitioners, these 
uncertainties preclude the 
determination of a fixed date for actual 
termination of benefits to be received by 
NPL. As a result, EIS benefits should 
continue to be reflected in die cash 
deposit rate.

Department's Position: We disagree 
with the respondents. The Department's 
regulations require the Department to 
instruct the Customs Service to collect 
a cash deposit of estimated 
countervailing duties on future entries. 
The Department normally uses as an 
estimate o f countervailing duties on 
future entries the assessment rate found 
in the final results o f review (see 19 CFR 
355.22fc)fl0)).

Although the EIS program was 
terminated, it is  clear that some 
payments may continue to  be received 
beyond the date o f E IS termination by 
exporters who entered into EIS contracts 
before termination of the program. In 
situations in which a government 
terminates a program but residual 
benefits may continue to be bestowed 
under the terminated program, it is the 
Department's practice not to adjust the 
deposit rate. See Cotton Yam from 
Brazil: Preliminary Results of 
Administrative Review  (56 FR 47456, 
47457; September 19,1991) and Cotton 
Y am  from Brazil;  Final Results o f 
Administrative Review  (57 F R 1454; 
January 14,1992). In order to adjust the 
cash deposit rate as a result of a 
program-wide change, the Secretary 
must be able to measure the change in 
the level of countervailable subsidies 
provided under the program in question 
(see section 355.50(a)(2) and (d)(1) of 
Countervailing Duties; Notice of 
Proposed Rulemaking and Request far 
Public Comments (54 FR 23366; May 31, 
1989). Therefore, because residual 
benefits from the EIS program may 
continue to be provided after the date of 
our preliminary results and cannot be 
measured, we have not adjusted the 
cash deposit rate as a result o f the 
termination of the EIS program.

Final Results o f Review
After reviewing all of the comments 

received, we determine the net subsidy 
to be 6.93 percent ad valorem for all 
companies during the period January 1, 
1991 through December 31,1991.

Therefore, the Department will 
instruct the Customs Service to assess 
countervailing duties of 6.96 percent of

the Lo.b. invoice price on all shipments 
of this merchandise exported on or after 
January 1 ,1991  and on or before 
December 31,1991.

Further, the Department will instruct 
the Customs Service to collect a cash 
deposit of 6 j98 percent of the f.o.b. 
invoice price on all shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice.

This cash deposit shall remain in 
effect until publication o f the fi nal 
results of the next administrative 
review.

This administrative review and notice 
are in accordance with section 751(aKlI 
of the Act (19 U.S.C. 1675(al(ll) and 19 
CFR 355.22.

Dated; January 28,1994.
Joseph A. Spetrini,
Acting A ssistant Secretary forhn pm t 
A dm inistration.
[FR Doc. 94-2449 Fifed 2 -2-94 ; 8:45 am] 
BILLING COOS 3510-DS-P

National Oceanic and Atmospheric 
Administration

Marine Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), NQAA, Commerce. 
ACTION: Receipt of application for a 
scientific research permit (P557A).

SUMMARY: Notice is hereby given that 
Scripps Institute of Oceanography, 
Institute for Geophysics and Planetary 
Physics, Acoustic Thermometry of 
Ocean Climate Program, 9500 Gilman 
Drive, La Jolla, CA 92093-0225, has 
applied in due form for a permit to take 
several species of marine mammals and 
sea turtles for purposes o f  scientific 
research.
OATES: W ritten com m en ts m ust be  
received on  or before M arch 7 ,1 9 9 4 .  
ADDRESSES: T h e  application and related  
docum ents a re  available for review  
upon w ritten  request or by appointm ent 
in the follow ing officefs):

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, room 13130l Silver Spring, MD 
20910 (301/713-2289)i 

Director, Southwest Region, NMFS, NQAA, 
501 West Ocean Boulevard,, suite 42.00, 
Long Beach, CA 90802-4213 (310/980- 
4016).
Written data or views or requests for 

a public hearing on this request should 
be submitted to the Assistant 
Administrator for Fisheries, NMFS, 
NOAA, U.S. Department of Commerce, 
1315 East-West Highway, Silver Spring, 
MD 20910, within 30 days of the

publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular request would 
be appropriate.

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is  forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors. 
SUPPLEMENTARY INFORMATION: The 
subject permit is requested under the 
authority of the Marine Mammal 
Protection Act of 1972, as amended (16 
U.S.C. 1361 etseq.% the Regulations 
Governing the Taking and Importing of 
Marine Mammals» (50 CFR part 216), the 
Endangered Species Act of 1973, as 
amended (16 U.&C. 1531 etseqX  and 
the regulations governing the taking, 
importing, and exporting of endangered 
fish and wildlife (50 CFR part 222).

This permit application is to 
incidentally harass marine mammals 
and sea turtles by a low frequency (60*- 
80 Hz) sound source which will be 
located due west of P t Sue, CaMfemia, 
at 05O-95Qm depth. This sound source 
is part of the Acoustic Thermometry of 
Ocean Climate (ATQC) Program, and 
will be operated from approximately 
April 1 ,1 9 9 4 , through March 31,1996, 
with a  maximum duty cycle of 8%, to 
conduct research on the effects of this 
source on marine mammals. The 
transmission bandwidth is 
approximately 20 Hz with a level of 195 
dB (re: 1 uPa at lira) and the spectrum 
level for the peak frequency (79 Hz) is 
182 dB (rec 1 uPa at lira). The effects of 
these transmissions cm marine mammals 
and sea turtles w ill be monitored 
through passive acoustic tracking, 
satellite and recoverable tagging of 
“indicator”’species, and visual surveys 
and observations.

Dated: January 27,1994.
Herbert W Kaufman,
Deputy Director, O ffice o f  P rotected  
R esources, N ational1 M arine F isheries Service. 
[FR Doc. 94-2409 Tiled 2-2-94; 8:45 amj
BILLING CODE 3510-22-M

International Trade Administration

Applications for Duty-Free Entry of 
Scientific Instruments

Pursuant to Section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 69-651; 80 Stat. 897; 15 CFR 301), we 
invite comments on the question of 
whether instruments o f equivalent 
scientific value, for the purposes for 
which the instruments shown below are
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intended to be used, are being 
manufactured in the United States.

Comments must comply with 
Subsections 301.5(a)(3) and (4) of the 
regulations and be filed within 20 days 
with the Statutory Import Programs 
Staff, U.S. Department of Commerce, 
Washington, D.C. 20230. Applications 
may be examined between 8:30 A.M. 
and 5:00 P.M. in Room 4211, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, N.W., 
Washington, D.C.

D ocket N um ber: 93-086R. A pplican t: 
University of Massachusetts at Amherst, 
Polymer Science and Engineering, 
LGRT, Amherst, MA 01003. Instrum ent: 
Laser Light Scattering Goniometer 
System, Model ALV/DLS-5000. 
M anufacturer: ALV-Laser 
Vertriebsgesellschaft, m.b.H., Germany. 
O riginal n otice o f  th is resu bm itted  
ap p lication  w as p u b lish ed  in the 
Federal Register o f  August 12,1993.

D ocket N um ber: 93-154. A pplicant: 
University of Wisconsin - Madison, 
Department of Chemistry, 1101 
University Avenue, Madison, WI 53706. 
Instrum ent: Mass Spectrometer, Model 
VG AutoSpec-3000 with Accessories, 
M anufacturer: Fisons Instruments, 
United Kingdom. In ten ded  U se: The 
instrument will be used to analyze 
samples of complex organic, inorganic 
and organometallic compounds and 
biochemicals to determine the 
molecular weight, molecular formula 
and structure of compounds having a 
molecular weight up to 5,000 Daltons. 
A pplication  R eceiv ed  by  C om m issioner 
o f  Custom s: December 20,1993.

D ocket N um ber: 93-155. A pplican t: 
The University of North Carolina at 
Chapel Hill, Curriculum in Marine 
Sciences, UNC-CH, C B-3300,12-7 
Venable Hall, Chapel Hill, NC 27599- 
3300. Instrum ent: Mass Spectrometer 
with Automated Gas and Gas 
Chromatograph/Combustion Inlet 
Systems, Model MAT 252. 
M anufacturer: Finnigan MAT, Germany. 
In ten ded  Use: The instrument will be 
used for stable isotope ratio 
measurements on organic compounds, 
gases at trace concentration, water 
samples and minerals. The objectives of 
the investigation are to determine the 
mechanisms and rates of 
biogeochemical processes through 
combined use of stable isotopic 
measurements with other studies. In 
addition, the instrument will be used in 
the courses Marine Sciences 105 
(Chemical Oceanography), and Marine 
Sciences 199 (Biogeochemistry), and 
Marine Sciences 145 (Geochemistry), 
providing necessary instruction and 
training for science majors. A pplication

R eceiv ed  by  C om m issioner o f  Custom s: 
December 20,1993.

D ocket N um ber: 93-156. A pplican t: 
University of Arizona, Tree-Ring 
Laboratory, Building #58 ,105  W. 
Stadium, Tucson, AZ 85721. 
Instrum ent: Automated Microvolume 
Inlet System. M anufacturer: Finnigan 
MAT GmbH, Germany. In ten ded  Use: 
The instrument is an accessory to an 
existing mass spectrometer that is being 
used for stable-isotope ratio analysis of 
tree ring, soil and carbonate samples. 
Measurements will be used to develop 
relationships with environmental 
parameters (especially drought) which 
may be used to reconstruct paleo- 
environmental seasonal variation. The 
system represents an improvement in 
allowing small samples to be easily 
analyzed and permitting analysis in an 
automated mode. The instrument will 
also be used for educational purposes 
demonstrating the latest stable isotope 
ratio technology and research 
applications to graduate students in 
geosciences, hydrology, watershed 
management and ecology. A pplication  
R eceiv ed  by  C om m issioner o f  C ustom s: 
January 3 ,1994.
Pamela Woods
Acting Director, Statutory Im port Programs 
S taff
[FR Doc. 94-2452 Filed 2-2-94; 8:45 ami 
BILLING CODE 3510-O S-F

Minority Business Development 
Agency

Business'Development Center 
Applications: State of Connecticut 
(Service Area)
AGENCY: Minority Business 
Development Agency, Commerce. 
ACTION: Notice.

SUMMARY: In accordance with Executive 
Order 11625, and 15 U.S.C. 1512, the 
Minority Business Development Agency 
(MBDA) is soliciting competitive 
applications under its Minority 
Business Development Center (MBDC) 
program. The total cost of performance 
for the first budget period (12 months) » 
from June 1 ,1994  to May 31,1995 is 
estimated at $222,196. The total Federal 
Amount is $188,867 and is composed of 
$184,260 plus the Audit Fee Amount of 
$4,607. The application must include a 
minimum cost-share of 15% ($33,329) 
of the total project cost through non- 
Federal contributions. Cost-sharing 
contributions may be in the form of cash 
contributions, client fees, in-kind 
contributions or combinations thereof. 
The MBDC will operate in the State of 
Connecticut geographic service area.

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, 
non-profit and for-profit organizations, 
state, and local governments, American 
Indian tribes and educational 
institutions.

The MBDC Program provides business 
development services to the minority 
business community to help establish 
and maintain viable minority 
businesses. To this end, MBDA funds 
organizations to identify and coordinate 
public and private sector resources on 
behalf of minority individuals and 
firms; to offer a full range of 
management and technical assistance to 
minority entrepreneurs; and to serve as 
a conduit of information and assistance 
regarding minority business.

Applications will be evaluated on the 
following criteria: the experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority 
businesses, individuals and 
organizations (50 points); the resources 
available to the firm in providing 
business development services (10 
points); the firm’s approach (techniques 
and methodologies) to performing the 
work requirements included in the 
application (20 points); and the firm’s 
estimated cost for providing such 
assistance (20 points).

An application must receive at least 
70% of the points assigned to each 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. Those applications 
determined to be acceptable and 
responsive will then be evaluated by the 
Director of MBDA. Final award 
selections shall be based on the number 
of points received, the demonstrated 
responsibility of the applicant, and the 
determination of those most likely to 
further the purpose of the MBDA 
program. Negative audit findings and 
recommendations and unsatisfactory 
performance under prior Federal 
Awards may result in an application not 
being considered for award. The 
applicant with the highest point score 
will not necessarily receive the award.

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. To 
assist them in this effort, MBDCs may 
charge client fees for management and 
technical assistance (M&TA) rendered. 
Based on a standard rate of $50 per 
hour, MBDCs will charge client fees at 
20% of the total cost for firms with gross 
sales of $500,000 or less, and 35% of the 
total cost for firms with gross sales of 
over $500,000.
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Quarterly reviews culminating in 
year-to-date evaluations will be 
conducted to deteirmine if funding for 
the project should continue. Continued 
funding will be at the total discretion of 
MBDA based on such factors as the 
MBDC’s performance, the availability of 
funds and Agency priorities.

DATES: The closing date for applications 
is March 7 ,1994. Applications must be 
postmarked on or before March 7,1994. 
The mailing address for submission is:

ADDRESSES: New York Regional Office, 
Minority Business Development 
Agency, Jacob K. Javits Federal 
Building, Room-3720, New York, New 
York 10278 (Area Code & Telephone 
Number): (212) 264-3262.

FOR FURTHER INFORMATION CONTACT:
William R. Fuller, Acting Regional 
Director, New York Office at (212) 26 4 - 
3262.

SUPPLEMENTARY INFORMATION:
Anticipated processing time of this 
award is 120 days, Executive order 
12372, “Intergovernmental Review of 
Federal Programs,” is no applicable to 
this program. The collection of 
information requirements for this 
project have been approved by the 
Office of Management and Budget 
(OMB) as assigned OMB control number 
0640-0006. Questions concerning the 
preceding information can be answered 
by the contact person indicated above, 
and copies of application kits and 
applicable regulations can be obtained 
at the above address.

Pre-Award Costs

Applicants are hereby notified that if 
they incur any costs prior to an award 
being made, they do so solely at their 
own risk of not being reimbursed by the 
Government. Notwithstanding any 
verbal assurance that an applicant may 
have received, there is ho obligation on 
the part of the Department of Commerce 
to cover pre-award costs. Awards under 
this program shall be subject to all 
Federal laws, and Federal and 
Departmental regulations, policies, and 
procedures applicable to Federal 
financial assistance awards.

Outstanding Account Receivable

No award of Federal funds shall be 
made to an applicant who has an 
outstanding delinquent Federal debt 
until either the delinquent account is 
paid in full, repayment schedule is 
established and at least one payment is 
received, or other arrangement 
satisfactory to the Department of 
commerce are made.

Name Check Policy
All non-profit and for-profit 

applicants are sufiject to a name check 
review process. Name checks are 
intended to reveal if any key individuals 
associated with the applicant have been 
convicted of or are presently facing 
criminal charges such as fraud, theft, 
perjury or other matters which 
significantly reflect on the applicant’s 
management honesty or financial 
integrity.

Award Termination
The Departmental Grants Officer may 

terminate any grant/cooperative 
agreement in whole or in part any time 
before the date of completion whenever 
it is determined that the award recipient 
has failed to comply with the conditions 
of the grant/cooperative agreement. 
Examples of some of the conditions 
which can cause termination are failure 
to meet cost-sharing requirements; 
unsatisfactory performance of the MBDC 
work requirements; and reporting 
inaccurate or inflated claims of client 
assistance. Some inaccurate or inflated 
claims may be deemed illegal and 
punishable by law.

Fales Statements
A false statement on an application 

for Federal financial assistance is 
grounds for denial or termination of 
funds, and grounds for possible 
punishment by a fine or imprisonment 
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications
All primary applicants must submit a 

completed Form CD-511,
“Certifications Regarding Debarment, 
Suspension and Oth^r Responsibility 
Matters; Drug-Free Workplace 
Requirements and Lobbying.”

Nonprocurement Debarment and 
Suspension

Prospective participants (as defined at 
15 CFR part 26, section 105) are subject/' 
to 15 CFR Part 26, Nonprocurement 
Debarment and Suspension” and the 
related section of the certification form 
prescribed above applies.

Drug Free Workplace
Grantees (as defined at 15 CFR part 

26, section 605) are subject to 15 CFR 
Part 26, Subpart F, “Govemmentwide 
Requirements for Drug-Free Workplace 
(Grants)” and the related section of the 
certification form prescribed above 
applies.

Anti-Lobbying
Persons (as defined at 15 CFR part 28, 

Section 105) are subject to the lobbying 
provisions of 31 U.S.C. 1352,

“Limitation on use of appropriated 
funds to influence certain Federal 
contracting and financial transactions,” 
and the lobbying section of the 
certification form prescribed above 
applies to applications/bids for grants, 
cooperative agreements, and contracts 
for more than $100,000.
Anti-Lobbying Disclosures

Any applicant that has paid or will 
pay for lobbying using any funds must 
submit an SF-LLL, “Disclosure of 
Lobbying Activities,” as required under 
15 CFR part 28, appendix B.

Lower Tier Certifications
Recipients shall require applications/ 

bidders for subgrants, contracts, 
subcontracts, or other lower tier covered 
transactions at any tier under the award 
to submit, if applicable, a completed 
Form CD-512, “Certifications Regarding 
Debarment, Suspension, ineligibility 
and Voluntary Exclusion-Lower Tier 
Covered Transactions and Lobbying” 
and disclosure form, SF-LLL, 
“Disclosure of Lobbying Activities.” 
Form CD-512 is intended for the use of 
recipients and should not be transmitted 
to DOC. SF-LLL submitted by any tier 
recipient or subrecipient should be 
submitted to DOC in accordance with 
the instructions contained in the award 
document.

Dated: January 26,1994.
11.800 Minority Business Development

(Catalog of Federal Domestic Assistance) 
W illiam  R. Fuller,
Acting Regional Director, New York (Regional 
O ffice)
[FR Doc. 94-2328 Filed 2-2-94; 8:45 am] 
BILLING CODE 510-21-M

National Oceanic and Atmospheric 
Administration
[Docket No. 940119-4019; I.D. 123093G]

Coral and Coral Reefs of the Gulf of 
Mexico and South Atlantic

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of control date for entry 
into the commercial fishery for live 
rock.

SUMMARY: This notice announces that 
anyone entering the commercial fishery 
for live rock in the exclu sse economic 
zone (EEZ) off the coastal states of the 
South Atlantic and Gulf of Mexico after 
February 3 ,1994  may not be assured of 
future access to the fishery if a 
management regime is developed and
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implemented under the Magnuson 
Fishery Conservation and Management 
Act (Magnuson Act) (16 U .S.C  1801 et 
seq .) that limits the number of 
participants in the fishery. This notice 
is intended to discourage new entries 
into the fishery based on economic 
speculation while the South Atlantic 
and Gulf of Mexico Fishery 
Management Councils (Councils) 
consider fishery management options 
that range from limited access to a total 
prohibition of live rock harvest. 
ADDRESSES: A copy of draft Amendment 
2 to the Fishery Management Plan for 
Coral and Coral Reefs of the Gulf of 
Mexico and South Atlantic may be 
obtained from the Gulf of Mexico and 

' South Atlantic may be obtained from 
the Gulf of Mexico Fishery Management 
Council, Lincoln Center, suite 331, 5401 
West Kennedy Boulevard, Tampa, 
Florida 33609-2468, or the South 
Atlantic Fishery Management Council, 
Southpark Building, Suite 306 ,1  
Southpark Circle, Charleston, South 
Carolina 29407-4699.
FOR FURTHER INFORMATION CONTACT: 
Georgia Cranmore, 813-893-3161. 
SUPPLEMENTARY INFORMATION: The 
Councils are developing Amendment 2 
to the Fishery Management Plan for 
Coral and Cdral Reefs of the Gulf of 
Mexico and the South Atlantic (FMP) 
that would add “live rock” to the 
fishery management unit. Live rock 
means certain living marine organisms, 
or an assemblage thereof, attached to a 
hard substrate (including dead coral or 
rode). In addition to live corals, these 
organisms may include anemones, 
sponges, tube worms, mollusks, 
crustaceans, bryozoans, sea squirts, and 
marine algae. Management measures 
adopted could include harvest 
limitations, such as limited entry or a 
total prohibition of harvest to prevent 
fishery habitat loss, a provision for 
aquaculture of live rock, and permits for 
scientific and educational collections.

In 1989, the Florida Department of 
Natural Resources (FDNR) (now 
Department of Environmental 
Protection) determined that live rock 
harvest (i.e., the collection of rocks with 
marine organisms attached for use in 
home aquariums) was detrimental to the 
Florida Reef Tract and other hard 
bottom habitat areas. The Florida 
Marine Fisheries Commission (FMFC) 
noted that the only current net 
production of the carbonate substrate 
underlying live rock oqqurs on living 
rock reefs and, in Florida, these areas 
are either in equilibrium or eroding. 
FDNR personnel testified that more than 
90 percent of the live rock examined at 
the request of enforcement agents

contained visible colonies of prohibited 
corals, such as stony corals and sea fans. 
The FMFC concluded that five rock 
removal (1) can violate State and 
Federal laws that prohibit taking of 
corals, (2) reduces the surface area and 
topographic complexity of Florida’s 
coral reefs and other live bottom areas, 
and (3) removes entire micro
communities along with targeted 
aquarium species. As a result of this 
rulemaking, live rock harvesting efforts 
shifted to the EEZ off Florida.

The FMFC has noted that in 1991 
approximately 35 individuals reported 
combined landings of about 300 tons of 
live rock from EEZ waters adjacent to 
the Florida Reef Tract, Florida’s east 
coast reefs, and the Gulf of Mexico hard 
bottom areas. In 1992, reported Florida 
landings from the EEZ totalled about 
400 tons.

Although the Councils have discussed 
the live rock issue, particularly 
pertaining to EEZ waters over recent 
years, they took no regulatory action 
since the FMFC had decided to initiate 
rulemaking regarding live rock landings 
from the EEZ off Florida. Specifically, 
the Councils deferred action since 
Florida’s planned phase-out of live rock 
landings appeared to address what 
seemed to be a Florida area management 
issue.

In June 1992 the Florida Governor and 
Cabinet approved the FMFC rule to 
phase-out live rock landings from the 
EEZ over a 3-year period ending on June
30,1995. The phase-out period was 
designed to allow development of live 
rock aquaculture which would be 
exempt from the harvest ban. The 
phase-out was to be accomplished by .a 
25 percent annual reduction in 
allowable landings (based on the 1991 
reported landingis) accompanied by a 
500 pound daily vessel limit.

On March 31 ,1993 , a U.S. District 
Court Judge issued a preliminary 
injunction to prevent enforcement of 
Florida’s quota and vessel landing limits 
relating to possession or landing of live 
rock taken in the EEZ. Florida live rock: 
fishermen argued that the Magnuson 
Act superseded state landing laws and 
the Councils had made “an affirmative 
and conscious decision” not to prohibit 
the taking of live rock in the FEZ

Because of the District Court action, 
the Councils are now concerned that 
removal of live rock from the FEZ is 
currently unregulated. Also, there is 
growing interest in harvest of live rock 
from North Carolina to Alabama. In 
April 1993, the South Atlantic Fishery 
Management Council (SAFMC) 
approved a motion to indude live rock 
in the FMP and reactivate the Coral 
Advisory Panel. In May 1993, the Gulf

Council, on being advised of live rock 
landings in Alabama, and at the request 
of that State and Florida, initiated 
development of options for live rock 
management. In June 1993, the SAFMC 
held a public scoping meeting in Duck 
Key, Florida, to solicit input from the 
harvesters and the general public on the 
management of live rock. In November 
1993, the Councils prepared draft 
Amendment 2 to the FMP to address the 
live rock issue, and established a 
schedule for future public hearings. See 
ADDRESSES to obtain a copy of this 
document.

In establishing a control date and 
making this announcement, the 
Councils intend to discourage 
speculative entry into the live rock 
fishery while they discuss possible 
management regimes. As the Councils 
consider a limited entry or access- 
controlled management regime, among 
other options, certain fishermen who do 
not currently harvest live rock, and 
never have donë so, may decide to enter 
the fishery for the sole purpose of 
establishing a record of making 
commercial live rock landings. In the 
absence of a control date, such a record 
generally may be considered indicative 
of economic dependence on the fishery. 
In addition, when management 
authorities begin to consider use of a 
limited access management regime, 
speculative entry into a fishery often is 
responsible for a rapid increase in 
fishing effort that may exacerbate 
adverse environmental impacts.

Establishment of a control date does 
not commit the Councils or the 
Secretary of Commerce to any particular 
management regime or criterion for 
entry into the commercial fishery for 
live rock. Fishermen are not guaranteed 
future participation in the fishery 
regardless of their date of entry or 
intensity of participation in the fishery 
before or after the control date. The 
Councils may subsequently choose a 
different control date, or they may 
choose a management regime that does 
not make use of such a date.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 28,1994.

Nancy Foster,
Deputy A ssistant A dm inistrator fo r  Fisheries, 
N ational M arine F isheries Service.
(FR Doc. 94-2417 Filed 2-2-94; 8:45 am]
BiLUMG COOe 3510-22-M

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce.
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ACTION: Application for Public Display 
Permit, Aqua Circus of Cape Cod 
Limited Partnership (P23D).

SUMMARY: Notice is hereby given that an 
applicant has applied in due form for a 
permit to obtain the care and custody of 
marine mammals as authorized by the 
Marine Mammal Protection Act of 1972 
(16 U.S.C. 1361 ef seq .), and the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216).
1. A pplicant: Aqua Circus of Cape Cod

Limited Partnership, dba 
ZooQuarium, 674 Route 28, West 
Yarmouth, MA 02673.

2. Type o f  P erm it: Public Display.
3. N um ber an d  N am e o f  A nim als:

Two California sea lions [Z alophu s
califom ian u s) from captive stock. 

The applicant requests authorization 
to obtain permanent custody of two 
California sea Hons from captive stock 
for the purposes of public display at 
ZooQuarium.

■ Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, NMFS, 
NOAA, U.S. Department of Commerce, 
Silver Spring, MD 20910, within 30 
days of the publication of this notice. 
Those individuals requesting a hearing 
should set forth the specific reasons 
why a hearing on this particular 
application would be appropriate. The 
holding of such a hearing is at the 
discretion of the Assistant 
Administrator for Fisheries.

Documents submitted in connection 
with the above application are available 
for review, by appointment, in the 
following offices:
Permits Division, Office of Protected 

Resources, NMFS, NOAA, 1315 East- 
West Highway, room 13130, Silver 
Spring, MD 20910 (301/713-2289); 
and f§  111 i

Director, Northeast Region, NMFS, 
NOAA, One Blackburn Drive, 
Gloucester, MA 01930 (508/281- 
9200);

Director, Southeast Region, NMFS, 
NOAA, 9450 Koger Blvd., St. 
Petersburg, FL 33702 (813/893-3141); 

Director, Southwest Region, NMFS, 
NOAA, 501 West Ocean Blvd., suite 
4200, Long Beach, CA 90802-4213 
(310/980-4016); and 

Director, Northwest Region, NMFS, 
NOAA, 7600 Sand Point Way, NE.,

BIN C15700, Seattle, WA 98115 (206/ 
526-6150).
Dated: January 27,1994.

Herbert W. Kaufman,
Deputy Director, Office o f Protected 
Resources, National Marine Fisheries Service. 
(FR Doc. 94-2408 Filed 2-2-94; 8:45 am] 
BILLING CODE 3610-22-«!

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Announcement of the Extension of the 
Bilateral Textile Agreement and Visa 
and Exempt Certification Arrangement 
Between thè United States and India

January 31,1994.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
ACTION: Announcing the extension of 
the bilateral textile agreement and visa 
and exempt certification arrangement 
with India.

EFFECTIVE DATE: February 1 ,1994 .
FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March 

3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C 1854).

A notice published in the Federal 
Register on January 5 ,1994  (59 FR 574) 
announced an extension of the existing 
visa and exempt certification 
arrangement between the Governments 
of the United States and India through 
January 31,1994. In a Memorandum of 
Understanding dated January 22 ,1994 
the two governments agreed to further 
amend and extend their Bilateral 
Cotton, Wool, Man-Made Fiber, Silk 
Blend and Other Vegetable Fiber Textile 
Agreement of February 6 ,1987 . The 
agreement and the visa and exempt 
certification arrangement have been 
extended through December 31,1995. A 
directive to Customs implementing the 
limits for 1994 will be published shortly 
in a separate notice,

The purpose of this notice is to 
remind the public that the U.S. Customs 
Service must continue to require visas 
and exempt certifications, as previously 
published, for textiles and textile 
products, produced or manufactured in 
India and exported to the United States.

See 44 FR 68504, published on 
November 29,1979.
Rita D. Hayes,
Chairman, Committee fo r the Implementation 
o f Textile Agreements.
[FR Doc. 94-2462 Filed 2-2-94; 8:45 am] 
BILLING CODE 3610-D R-F

DEPARTMENT OF DEFENSE

Department of the Army

Intent To Prepare a Supplemental 
Environmental Impact Statement 
(SEIS) for the Palm Beach County, 
Florida, Beach Erosion Control Project
AGENCY: U.S. Army Corps of Engineers, 
Jacksonville District, DOD.
ACTION: Notice of intent.

SUMMARY: The Jacksonville District, U.S. 
Army Corps of Engineers intends to 
prepare a Supplemental Environmental 
Impact Statement for the Palm Beach 
County Shore Protection Project. The 
SEIS concerns the Ocean Ridge Segment 
of the project. The authorized project 
provides for the restoration and periodic 
nourishment of a section of beach 
starting at the south jetty of South Lake 
Worth Inlet and extending south 1.6 
miles. The nourishment of the Ocean 
Ridge segment will provide protection 
to beachfront properties from wave 
damage and beach erosion.
ADDRESSES: U.S. Army Corps of 
Engineers, Jacksonville District, 
Environmental Branch, Planning 
Division, P.O. Box 4970, Jacksonville, 
Florida 32232-0019.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael Dupes, (904) 232-1689. 
SUPPLEMENTARY INFORMATION: 1. The 
Beach Erosion Control Project for Palm 
Beach County, Florida, was authorized 
on 23 October 1962, by Public Law 8 7 - 
874. A General Design Memorandum 
(GDM) and Final Environmental Impact 
Statement (FEIS) for Palm Beach County 
was published in April 1987. The FEIS 
addressed the alternative methods of 
accomplishing the project goals and the 
impacts associated with those 
alternatives. The project sponsor is the 
County of Palm Beach. A Supplemental 
Design Memorandum and SEIS are 
currently being prepared for the Ocean 
Ridge segment to discuss the specific 
location of the borrow area and because 
several alternative design modifications 
to the authorized project are being 
considered. Environmental 
considerations will include the 
potential presence of historic and 
archeological resources, aesthetics, 
endangered or threatened species, and 
adjacent marine habitats.
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2. Scoping: The scoping process will 
involve Federal, State, county and 
municipal agencies, and other interested 
persons and organizations. A scoping 
letter (December 7 ,1993) has been sent 
to interested Federal, State, county and 
municipal agencies requesting their 
comments and concerns. Any persons 
and organizations wishing to participate 
in the scoping process should contact 
the U.S. Army Corps of Engineers at the 
address given in this notice. Significant 
issues that are anticipated include 
concern for offshore hard bottom 
communities, fisheries, water quality, 
sea turtles and sea turtle nests. 
Consuhation with the State Historic 
Preservation Officer (SHPO) during the 
development of the FEIS indicated that 
historical and archaeological resources 
may be present in the project area. 
Further coordination with the SHPO 
will occur during the preparation of the 
SEIS.

3. Coordination with the U.S. Fish 
and Wildlife Service and the National 
Marine Fisheries Service will be 
accomplished in compliance with 
section 7 of the Endangered Species Act. 
Coordination required by applicable 
Federal and State laws and policies will 
be conducted. Since the project will 
require the discharge of material into 
waters of the United States, the 
discharge will comply with the 
provisions of section 404 of the Clean 
Water Act as amended.

4. SEIS Preparation: It is estimated 
that a draft SEIS will be available to the 
public in June 1994.
Kenneth L. Denton,
Army Federal Register Liaison Officer.
[FR Doc. 94-2361 Filed 2-2-94; 8:45 am] 
BILLING CODE 3710-LM rt

Army Science Board; Notice of Open 
Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

Name o f Committee: Army Science Board 
(ASB).

Date o f Meeting: 16-18 February 1994.
Time o f Meeting: 0900-1200.
Place: Pentagon, Washington, DC
Agenda: The Army Science Board’s 1994 

Summer Study on “Technical Information 
Architecture (TIA)” will meet to discuss the 
Terms of Reference and selected briefings 
related to the study will be presented. This 
meeting will be open to the public. Any 
interested person may attend, appear before, 
or file statement^ with the committee at the 
time and in the manner permitted by the 
committee. The ASB Administrative Officer,

Sally Warner, may be contacted for further 
information at (703) 695-0781.
Sally A. Warner,
Administrative Officer, Army Science Board. 
1FR Doc. 94-2384 Filed 1-28-94; 4:41 pm] 
BILUNG CODE 3710-08-M

Army Science Board; Notice of Closed 
Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee A ct.. . 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

Name o f Committee: Army Science Board 
(ASB).

Date o f Meeting: 17 & 18 February-1994.
Time o f Meeting: 0900-1700 (classified), 

0900-1130 (classified).
Place: Fort Sill, Oklahoma.
Agenda: The Army Science Board’s Ad 

Hoc Study on “Innovatives in Artillery Force 
Structure” will hold a meeting of the Panel 
Members, this meeting will be hosted by the 
commanding General and Director of Combat 
Developments, U.S. Army Field Artillery 
Center, Fort Sill, Oklahoma. The intent of the 
meeting is to present general and specific 
information to the panel pertaining to force 
structure development within the U.S. Army 
Field Artillery. It will consist of primarily 
classified briefings. This meeting will be 
closed to the public in accordance with 
section 552b(c) of Title 5, U.S.C., specifically 
subparagraph (1) thereof, and Title 5, U.S.C., 
appendix 2, subsection 10(d).

The unclassified and classified matters to 
be discussed are so inextricably intertwined 
so as to preclude opening all portions of the 
meeting. The ASB Administrative Officer, 
Sally Warner, may be contacted for further 
information at (703) 695-0781.
Sally A. Warner,
Administrative Officer, Army Science Board. 
[FR Doc. 94-2368 Filed 1-28-94; 4:41 pmj 
BILUNG CODE 3710-08-M

Army Science Board; Open Meeting

In accordance with section 10(a)(2) o f 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

Name o f Committee: Army Science Board 
(ASB).

Date o f Meeting: 22 February 1994.
Time o f Meeting: 0900-1700.
Place: Pentagon, Washington, DC
Agenda: The Army Science Board’s C3I 

Issue Group study team will meet to hear 
selected briefings related to the team study 
titled—“Leveraging Commercial 
Technologies in Army C3 Systems’*. This 
meeting will be open to the public. Any 
interested person may attend, appear before, 
or file statements with the committee at the 
time and in the manner permitted by the 
committee. The ASB Administrative Officer,

Sally Warner, may be contacted for further 
information at (703)695-0781.
Sally A. Warner,
Administrative Officer, Army Science Board. 
(FR Doc. 94-2370 Filed 2-2-94; 8:45 ami 
BILLING CODE 3710-08-M

Army Science Board; Closed Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

Name o f Committee: Army Science Board 
(ASB).
- Date o f Meeting: 22 February 1994

Time o f Meeting: 0830-1530.
Place: Fort Leavenworth, Kansas.
Agenda: The Army Science Board’s Battle 

Labs Advisory Panel will meet to discuss the 
Army Battle Commend System (ABCS) 
architecture, human/machine/software 
requirements, and related subjects. The 
meeting is classified due to anticipated level 
of detail involved with review of ABCS. This 
meeting will be closed to the public in 
accordance with section 552b(c) of Title 5, 
U.S.C., specifically subparagraph (1) thereof, 
and Title 5, U.S.C, Appendix 2, subsection 
10(d). The unclassified and classified matters 
to be discussed are so inextricably 
intertwined so as to preclude opening all 
portions of the meeting. The ASB 
Administrative Officer Sally Warner, may be 
contacted for further information at (703) 
695-6781.
Sally A. Warner,
Administrative Officer, Army Science Board. 
[FR Doc. 94-2369 Filed 2-2-94; 8:45 am] 
BILLING CODE 3710-08-M

Corps of Engineers

Regulatory Guidance Letters Issued by 
the Corps of Engineers

AGENCY: U.S. Army Corps of Engineers, 
DoD.
ACTION: Notice.

SUMMARY: The purpose of this notice is 
to provide current Regulatory Guidance 
Letters (RGL’s) to all interested parties. 
RGL’s are used by the U.S. Army Corps 
of Engineers Headquarters as a means to 
transmit guidance on the permit 
program (33 CFR 320-330) to its 
division and district engineers (DE’s). 
Each future RGL will be published in 
the Notice section of the Federal 
Register as a means to  insure the widest 
dissemination of this information while 
reducing costs to the Federal 
Government. The Corps no longer 
maintains a mailing list to furnish 
copies of the RGL’s to the public.
FOR FURTHER INFORMATION CONTACT:
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Mr. Ralph Eppard, Regulatory Branch, 
Office of the Chief of Engineers at (202) 
272-1783.
SUPPLEMENTARY INFORMATION: RGL’s 
were developed by the Corps as a 
system to organize and trade written 
guidance issued to its field agencies. 
RGL’s are normally issued as a result of 
evolving policy; judicial decisions and 
changes to the Corps regulations or 
another agency’s regulations which 
affect the permit program. RGL’s are 
used only to interpret or clarify existing 
regulatory program policy, but do 
provide mandatory guidance to Corps 
district offices. RGL’s are sequentially 
numbered and expire on a specified 
date. After a RGL’s expiration date has 
passed, it no longer constitutes 
mandatory guidance for Corps district 
and division offices. Nevertheless, many 
expired RGL’s still provide useful, non- 
mandatory guidance which Corps field 
offices have the discretion to follow. Oh 
the other hand, some RGL's have been 
superseded by specific provisions of 
subsequently issued regulations or 
RGL’s. In addition, other expired RGL’s, 
in whole or in part, may not be 
consistent with current Corps policy.
The Corps incorporates most of the 
guidance provided by RGL’s whenever 
it revises its permit regulations.

There were three RGL’s issued by the 
Corps during 1993, and all were 
published in the Notices section of the 
Federal Register upon issuance. We are 
hereby publishing all current RGL’s, 
beginning with RGL 91-1  and ending 
with RGL 93-3 . We will continue to 
publish each RGL in the Notice Section 
of the Federal Register upon issuance 
and in early 1995, we will again publish 
the complete list of all current RGL’s.

Dated: January 19,1994.
Approved:

John R. Brown,
Colonel, Corps o f Engineers, Executive 
Director o f Civil Works.

Regulatory Guidance Letter (RGL 91-1) 
RGL 91-1
Date: Dec 31,1991, Expires: Dec 31,

1996
Subject: Extensions of Time For

Individual Permit Authorizations
1. The purpose of this guidance is to 

provide clarification for district and 
division offices relating to extensions of 
time for Department of Army permits 
(See 33 CFR 325.6).

2. General: A permittee is informed of 
the time limit for completing an 
authorized activity by General 
Condition #1 of the standard permit 
form (ENG Form 1721). This condition 
states that a request for an extension of 
time should be submitted to the

authorizing official at least one month 
prior to the expiration date. This request 
should be in writing and should explain 
the basis of the request. The DE may 
consider an oral request from the 
permittee provided it is followed up 
with a written request prior to the 
expiration date. A request for an 
extension of time will usually be 
granted unless the DE determines that 
the time extension would be contrary to 
the public interest. The one month 
submittal requirement is a workload 
management time limit designed to 
prevent permittees from filing last 
minute time extension requests. 
Obviously, the one month period is not 
sufficient to make a final decision on all 
time extension requests that are 
processed in accordance with 33 CFR 
325.2. It should be noted that a 
permittee may choose to request a time 
extension sooner than this (e.g., six 
months prior to the expiration date). 
While there is no formal time limit of 
this nature, a request for an extension of 
time should generally not be considered 
by the DE more than one year prior to 
the expiration date. A permit will 
automatically expire if  an extension is 
not requested and granted prior to the 
applicable expiration date (See 33 CFR 
325.6(d)).

3. Requests for Time Extensions Prior 
to Expiration: For requests of time 
extensions received prior to the 
expiration date, the DE should consider 
the following procedures if a decision 
on the request cannot be completed 
prior to the permit expiration date:

(a) The DE may grant an interim time 
extension while a final decision is being 
made; or

(b) The DE may, when appropriate, 
suspend the permit at the same time 
that an interim time extension is 
granted, while a final decision is being 
made.

4. Requests for Time Extensions After 
Expiration: At time extension cannot be 
granted if  a time extension request is 
received after the applicable time limit. 
In such cases, a new permit application 
must be processed, if  the permittee 
wishes to pursue the work. However, 
the DE may consider expedited 
processing procedures when: (1) The 
request, is received shortly (generally 30 
days) after the expiration date, (2) the 
DE determines that there have been no 
substantial changes in the attendant 
circumstances since the original 
authorization was issued, and (3) the De 
believes that the time extension would 
likely have been granted. Expedited 
processing procedures may include, but 
are not limited to, not requiring that a 
new application form be submitted or 
issuing a 15 day public notice.

5. This guidance expires 31 December 
1996 unless sooner revised or rescinded.

For the Director of Civil Works:
John P. Elmore,
Chief, Operations, Construction and 
Readiness Division Directorate o f Civil Works.

Regulatory Guidance Letter (RGL 92-1)
RGL 92-1
Date: 13 May 1992, Expires: 31

December 1997
Subject: Federal Agencies Roles and

Responsibilities
1. Purpose: The purpose of this 

guidance is to clarify the Army Corps of 
Engineers leadership and decision
making role as “project manager” for the 
evaluation of permit applications 
pursuant to section 404 of the Clean 
Water Act (CWA) and section 10 of the 
Rivers and Harbors Act. This guidance 
is also intended to encourage effective 
and efficient coordination among 
prospective permittees, the Corps, and 
the Federal resource agencies (i.e., 
Environmental Protection Agency 
(EPA), Fish and Wildlife Service (FWS), 
and National Marine Fisheries Service 
(NMFS)). Implementation of this 
guidance will help to streamline the 
permit process by minimizing delays' 
and ensuring more timely decisions, 
while providing a meaningful 
opportunity for substantive input from 
all Federal agencies.

2. Background:
(a) The Department of the Army 

Regulatory Program must operate in an 
efficient manner in order to protect the 
aquatic environment and provide fair, 
equitable, and timely decisions to the 
regulated public. Clear leadership and a 
predictable decision-making framework 
will enhance the public acceptance of 
the program and allow the program to 
meet the important objective of 
effectively protecting the Nation’s 
valuable aquatic resources.

(b) On August 9 ,1991 , the President 
announced a comprehensive plan for 
improving the protection of the Nation’s 
wetlands. The plan seeks to balance two 
important objectives—the protection, 
restoration, and creation of wetlands 
and thè need for sustained economic 
growth and development. The plan, 
which is designed to slow and 
eventually stop the net loss of wetlands, 
includes measures that will improve 
and streamline the current wetlands 
regulatory system. This Regulatory 
Guidance Letter is issued in accordance 
with the President’s plan for protecting 
wetlands.

(c) The intent of this guidance is to 
express clearly that the Corps is thè 
decision-maker and project manager for 
the Department of Army’s Regulatory
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Program. The Corps will consider, to the 
maximum extent possible, all timely, 
project-related comments from other 
Federal agencies when making 
regulatory decisions. Furthermore, the 
Corps and relevant Federal agencies will 
maintain and improve as necessary their 
working relationships.

(d) The Federal resource agencies 
have reviewed and concurred with this 
guidance and have agreed to act in 
accordance with these provisions. While 
this guidance does not restrict or impair 
the exercise of legal authorities vested 
in the Federal resource agencies or 
States under the CWA or other statutes 
and regulations (e.g., EPA’s authority 
under section 404(c), section 404(f), and 
CWA geographic jurisdiction and FWS/ 
NMFS authorities under the Fish and 
Wildlife Coordination Act and the 
Endangered Species Act (ESA)), agency 
comments on Department of the Army 
permit applications must be consistent 
with the provisions contained in this 
regulatory guidance letter.

3. The Corps P roject M anagem ent/ 
D ecision  M aking R ole:

(a) The Corps is solely responsible for 
making final permit decisions pursuant 
to section 10 and section 404(a), 
including final determinations of 
compliance with the Corps permit 
regulations, the section 404(b)(1) 
Guidelines, and section 7(a)(2) of the 
ESA. As such, the Corps will act as the 
project manager for the evaluation of all 
permit applications. The Corps will 
advise potential applicants of its role as 
the project manager and decision-maker. 
This guidance does not restrict EPA’s 
authority'to make determinations of 
compliance with the Guidelines in 
carrying out its responsibilities under 
sections 309 and 404(c) of the Clean 
Water Act.

(b) As the project manager, the Corps 
is responsible for requesting and 
evaluating information concerning all 
permit applications. The Corps will 
obtain and utilize this information in a 
manner that moves, as rapidly as 
practical, the regulatory process towards 
a final permit decision. The Corps Will 
not evaluate applications as a project 
opponent or advocate—but instead will 
maintain an objective evaluation, fully 
considering all relevant factors.

(c) The Corps will fully consider other 
Federal agencies’ project-related 
comments when determining 
compliance with the National 
Environmental Policy Act (NEPA), the 
section 404(b)(1) Guidelines, the ESA, 
the National Historic Preservation Act, 
and other relevant statutes, regulations, 
and policies. The Corps will also fully 
consider the agencies’ views when 
determining whether to issue the

permit, to issue the permit with 
conditions and/or mitigation, or to deny 
the permit.

4. T he F ed era l R esou rce A gen cies’ 
R ole:
, (a) It is recognized that the Federal 
resource agencies have an important 
role in the Department of the Army 
Regulatory Program under the CWA, 
NEPA, ESA, Magnuson Fisheries 
Conservation and Management Act, and 
other relevant statutes.

(b) When providing comments, 
Federal resource agencies will submit to 
the Corps only substantive, project- 
related information on the impacts of 
activities being evaluated by the Corps 
and appropriate and practicable 
measures to mitigate adverse impacts. 
The comments will be submitted within 
the time frames established in 
interagency agreements and regulations. 
Federal resource agencies will limit 
their comments to their respective areas 
of expertise and authority to avoid 
duplication with the Corps and other 
agencies and to provide die Corps with 
a sound basis for making permit 
decisions. The Federal resource 
agencies should not submit comments 
that attempt to interpret the Corps 
regulations or for the purposes of 
section 404(a) make determinations 
concerning compliance with the section 
404(b)(1) Guidelines. Pursuant to its 
authority under section 404(b)(1) of the 
CWA, the EPA may provide comments 
to the Corps identifying its views 
regarding compliance with the 
Guidelines. While the Corps will fully 
consider and utilize agency comments, 
the final decision regarding the permit 
application, including a determination 
of compliance with the Guidelines, rests 
solely with the Corps.

5. Pre-application Consultation:
(a) To provide potential applicants

with the maximum degree of relevant 
informadon at an early phase of project 
planning, the Corps will increase its 
efforts to encourage pre-application ' 
consultations in accordance with 
regulations at 33 CFR 325.1(b). 
Furthermore, while encouraging pre- 
application consultation, the Corps will 
emphasize the need for early 
consultation concerning mitigation 
requirements, if  impacts to aquatic 
resources may occur. The Corps is 
responsible for initiating, coordinating, 
and conducting pre-application 
consultations and other discussions and 
meetings with applicants regarding 
Department of the Army permits. This 
may not apply in instances where the 
consultation is associated with the 
review of a separate permit or license 
required from another Federal agency 
(e.g., the Federal Energy Regulatory

Commission or the Nuclear Regulatory 
Commission) or in situations where 
resource agencies perform work for 
others outside the context of a specific 
Department of the Army permit 
application (e.g., the conservation 
Reserve Program and technical 
assistance to applicants of Federal 
grants).

(b) For those pre-application 
consultations involving activities that 
may result in impacts to aquatic 
resources, the Corps will provide EPA, 
FWS, NMFS (as appropriate), and other 
appropriate Federal and State agencies, 
a reasonable opportunity to participate 
in the pre-application process. The 
invited agencies will participate to the 
maximum extent possible in the pre
application consultation, since this is 
generally the best time to consider 
alternatives for avoiding or reducing 
adverse impacts. To the extent practical, 
the Corps and the Federal resource 
agencies will develop local procedures 
(e.g., teleconferencing) to promote 
reasonable and effective pre-application 
consultations within the logistical 
constraints of all affected parties.

6. A pplication s fo r  In div idu al 
Perm its:

(a) The Corps is responsible for 
determining the need for, and the 
coordination of, interagency meetings, 
requests for information, and other 
interactions between permit applicants 
and the Federal Government. In this 
regard, Federal resource agencies will 
contact the Corps to discuss and 
coordinate any additional need for 
information for the applicant. The Corps 
will cooperate with the Federal resource 
agencies to ensure, to the extent 
practical, that information necessary for 
the agencies to carry out their 
responsibilities is obtained. If it is 
determined by the Corps that an 
applicant meeting is necessary for the 
exchange of information with a Federal 
resource agency and the Corps chooses 
not to participate in such a meeting, the 
Federal resource agency will apprise the 
Corps, generally in writing, of that 
agency’s discussions with the applicant. 
Notwithstanding such meetings, the 
Corps is solely responsible for permit 
requirements, including mitigation and 
other conditions—the Federal resource 
agencies must not represent their views 
as regulatory requirements. In 
circumstances where the Corps meets 
with the applicant and develops 
information that will affect the permit 
decision, the Corps will apprise the 
Federal resource agencies of such 
information.

(b) Consistent with 33 CFR part 325, 
the Corps will ensure that public notices 
contain sufficient information to
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facilitate the timely submittal of project- 
specific comments from the Federal 
resource agencies. The resource 
agencies comments will provide specific 
information and/or data related to the 
proposed project site. The Corps will 
fully consider comments regarding the 
site from a watershed or landscape 
scale, including an evaluation of 
potential cumulative and secondary 
impacts.

(c) The Corps must consider 
cumulative impacts in reaching permit 
decisions. In addition to the Corps own 
expertise and experience, the Corps will 
fully consider comments from the 
Federal resource agencies, which can 
provide valuable information on 
cumulative impacts. Interested Federal 
agencies are encouraged to provide 
periodically to the Corps generic 
comments and assessments of impacts 
(outside the context of a specific permit 
application) on issues within the 
agencies’ area of expertise.

7. G eneral P erm its:
(a) The Corps is responsible for 

proposing potential general permits, 
assessing impacts of and comments on 
proposed general permits, and deciding 
whether to issue general permits. The 
Corps will consider proposals for 
general permits from other sources, 
including the Federal resource agencies, 
although the final decision regarding the 
need to propose a general permit rests 
with the Corps. Other interested Federal 
agencies should provide comments to 
the Corps on proposed general permits. 
These Federal agency comments will be 
submitted consistent with established 
agreements and regulations and will 
focus on the Federal agencies’ area(s) of 
expertise. The Corps will fully consider 
such agencies’ comments in deciding 
whether to issue general permits, 
including programmatic general 
permits.

(b) The Corps is responsible for 
initiating and conducting meetings that 
may be necessary in developing and 
evaluating potential general permits.
Any discussions with a State or local 
Government regarding proposed 
programmatic general permits will be 
coordinated through and conducted by 
the Corps. Prior to issuing a 
programmatic general permit, the Corps 
will ensure that the State or local 
program, by itself or with appropriate 
conditions, will protect the aquatic 
environment, including wetlands, to the 
level required by the section 404 
program.

8. This guidance expires 31 -December 
1997 unless sooner revised or rescinded,

For the Commander.
Arthur R. Williams,
M ajor General, USA, D irector o f  Civil Works. 

Regulatory Guidance Letter (92-2)
RGL 92-2
Date: 26 June 92, Expires: 31 December 

95
CECW-OR
Su bject: Water Dependency and 

Cranberry Production
1. Enclosed for implementation is a 

joint Army Corps of Engineers/ 
Environmental Protection Agency 
Memorandum to the Field on water 
dependency with cranberry production. 
This guidance was developed jointly by 
the Army Corps of Engineers and the 
U.S. Environmental Protection Agency.

2. This guidance will expire 31 
December 1995 unless sooner revised or 
rescinded.

For the Director of Civil Works.
John P. Elmore.
Chief, Operations, Construction and 
R eadiness Division, D irectorate o f Civil 
Works.

Memorandum to the Field
Su bject: Water Dependency and 

Cranberry Production
1. The purpose of this memorandum 

is to clarify the applicability of the 
section 404(b)(1) Guidelines water 
dependency provisions (40 CFR 
230.10(a)) to the cultivation of 
cranberries, in light of Army Corps of 
Engineers (Corps) regulations at 33 CFR 
323.4(a)(l)(iii)(C)(l) (ii) and (iii), and 
Environmental Protection Agency (EPA) 
regulations at 40 CFR 232.3(d)(3)(i) (B) 
and (C). These sections of the Corps and 
EPA regulations state, among other 
things, that cranberries are a wetland 
crop, and that some discharges 
associated with cranberry production 
are considered exempt from regulation 
under the provisions of section 404(f) of 
the Clean Water Act. The 
characterization of cranberries as a 
wetland crop has led to inconsistency in 
determining if  cranberry production is a 
water dependent activity as defined in 
the section 404(b)(1) Guidelines 
(Guidelines).

2. The intent of Corps regulations at 
33 CFR 320.4(b) and of the Guidelines 
is to avoid the unnecessary destruction 
or alteration of waters of the U.S., 
including wetlands, and to compensate 
for the unavoidable loss of such waters. 
The Guidelines specifically required 
that “no discharge of dredged or fill 
material shall be permitted if there is a 
practicable alternative to the proposed 
discharge which would have less 
adverse impact on the aquatic 
ecosystem, so long as the alternative

does not have other significant adverse 
environmental consequences” (see 40 
CFR 230.10(a)). Based on this provision, 
an evaluation is required in every case 
for use of non-aquatic areas and other 
aquatic sites that would result in less 
adverse impact to the aquatic 
ecosystem, irrespective of whther the 
discharge site is a special aquatic site or 
whether the activity associated with the 
discharge is water dependent. A permit 
cannot be issued, therefore, in 
circumstances where an 
environmentally preferable practicable 
alternative for the proposed discharge 
exists (except as provided for under 
section 404(b)(2)).

3. For proposed discharges into 
wetlands and other “special acquatic 
sites,” the Guidelines alternatives 
analysis requirement further considers 
whether the activity associated with the 
proposed discharge is “water 
dependent”. The Guidelines define 
water dependency in terms of an 
activity requiring access or proximity to 
or siting within a special aquatic site to 
fulfill its basic project purpose. Special 
aquatic sites (as defined in 40 CFR 
230.40-230.45) are: (1) Sanctuaries and 
refuges: (2) wetlands; (3) mud flats; (4) 
vegetated shallows; (5) coral reefs; and
(6) riffle and pool complexes. If an 
activity is determined not to be water 
dependent, the Guidelines establish the 
follow two presumptions (40 CFR 
230.10(a)(3)) that the applicant is 
required to rebut before satisfying the 
alternatives analysis requirements:

a. That practicable alternatives that do 
not involve special aquatic sites are 
presumed to be available; and,

b. That all practicable alternatives to 
the proposed discharge which do not 
involve a discharge into a special 
aquatic site are presumed to have less 
adverse impact on the aquatic 
ecosystem.

It is the responsibility of the applicant 
to clearly rebut these presumptions in 
order to demonstrate compliance with 
the Guidelines alternatives test.

4. If an activity is determined to be 
water dependent, the rebuttable 
presumptions stated in paragraph 3 of 
this memorandum do not apply. 
However, the proposed discharge, 
whether or not it is associated with a 
water dependent activity, must 
represent the least environmentally 
damaging practicable alternative in 
order to comply with the alternatives 
analysis requirement of the Guidelines 
as described in paragraph 2 of this 
memorandum.

5. As previously indicated, Corps and 
EPA regulations consider cranberries as 
a wetland crop species. This 
characterization of cranberries as a
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wetland crop species is based primarily 
on the listing of cranberries as an 
obligate hydrophyte in the National List 
of Plant Species That Occur in Wetlands 
(U.S. Fish and Wildlife Service 
Biological Report 88 (26.1-26.13)) and 
the fact that cranberries must be grown 
in wetlands or areas altered to create a 
wetland environment. Therefore, the 
Corps and EPA consider the 
construction of cranberry beds, . 
including associated dikes and water 
control structures associated with dikes 
(i.e., headgates, weirs, drop inlet 
structures), to be a water dependent 
activity. Consequently, discharges 
directly associated with cranberry bed 
construction are not subject to the 
presumptions applicable to non-water 
dependent activities discussed in 
paragraph 3 of this memorandum. 
However, consistent with the 
requirements of § 230.10(a), the 
proposed discharge must represent the 
least environmentally damaging 
practicable alternative, after considering 
aquatic and non-aquatic alternatives as 
appropriate. To be considered 
practicable, an alternative must be 
available and capable of being done 
after taking into consideration cost, 
existing technology, and logistics in 
light of overall project purposes. For 
commercial cranberry cultivation, 
practicable alternatives may include 
upland sites with proper characteristics 
for creating the necessary conditions to 
grow cranberries. Factors that must be 
considered in making a determination of 
whether or not upland alternatives are 
practicable include soil pH, topography, 
soil permeability, depth to bedrock, 
depth to seasonal high water table, 
adjacent land uses, water supply, and, 
for expansion of existing cranberry 
operations, proximity to existing 
cranberry farms. EPA Regions and Corps 
Districts are encouraged to work 
together with local Cranberry growers to 
refine these factors to reflect their 
regional conditions.

6: In contrast, the following activities 
often associated with the cultivation 
and harvesting of cranberries are not 
considered water dependent: 
construction of roads, ditches, 
reservoirs, and pump houses that are 
used during the cultivation of 
cranberries, and construction of 
secondary support facilities for 
shipping, storage, packaging, parking, 
etc. Therefore, the rebuttable practicable 
alternatives presumptions discussed in 
paragraph 3 of this memorandum apply 
to the discharges associated with these 
non-water dependent activities.
However, since determinations of 
practicability under the Guidelines

includes consideration of cost, 
technical, and logistics factors, 
determining the availability of 
practicable alternatives to discharges 
associated with these non-water 
dependent activities must involve 
consideration of the need of an 
alternative to be proximate to the 
cranberry bed in order to achieve the 
basic project purpose of cranberry 
cultivation. Once it has been 
determined that the location of the 
cranberry bed, including associated 
dikes, and water control structures, 
represents the least environmentally 
damaging practicable alternative, 
practicable alternatives for maintenance 
roads, ditches, reservoirs and pump 
houses will generally be limited to the 
bed itself and the area in the vicinity of 
the actual bed. For example, the bed 
dikes may be the only practicable 
alternative for location of maintenance 
roads. When practicable alternatives 
cannot be identified within such 
geographic constraints, the applicant 
must minimize the impacts of the roads, 
reservoirs, etc., to the maximum extent 
practicable.

7. During review of applications for 
discharges associated with cranberry 
cultivation, it is important to reiterate 
that proposed discharges must also 
comply with the other requirements of 
the Guidelines (i.e., 40 CFR 230.10 (b)
(c) and (d)). In addition, evaluations of 
all discharges, whether or not the 
proposed discharge is associated with a 
water dependent activity, must comply 
with the provisions of the National 
Environmental Policy Act, including an 
investigation of alternatives to the 
proposed discharge. Further, 
applications for discharges associated 
with cranberry cultivation will continue 
to be evaluated in accordance with 
current Corps and EPA policy and 
practice concerning mitigation, 
cumulative impact analysis, and public 
interest review factors.

8. This guidance expires 31 December 
1995 unless sooner revised or rescinded.

For the Director of Civil Works.
Robert H. Wayland, III,
Director, O ffice o f W etlands, Oceans, and  
W atersheds, U.S. Environm ental Protection. 
John P. Elmore,
Chief, O perations, Construction and 
R eadiness Division, D irectorate o f Civil 
Works.

Regulatory Guidance Letter (92-3)
RGL 92-3
Date: 19 Aug 92, Expires: 31 Dec 97 
Su bject: Extension of Regulatory

Guidance Letter (RGL) 86-10 RGL 8 6 -
10, subject: “Special Area
Management Plans (SAMP’s)” is

extended until 31 December 1997
unless sooner revised or rescinded.
For the Director of Civil Works 

John P. Elmore,
Chief, Operations, Construction and 
R eadiness Division, D irectorate o f Civil 
Works.
RGL 86-10
Special Area Management Plans

(SAMP’s)
Issued 10/2/86, Expired 12/31/88

1. The 1980 Amendments to the 
Coastal Zone Management Act define 
the SAMP process as “a comprehensive 
plan providing for natural resource 
protection and reasonable coastal- 
dependent economic growth containing 
a detailed and comprehensive statement 
o f  policies, standards and criteria to 
guide public and private uses of lands 
and waters; and mechanisms for timely 
implementation in specific geographic 
areas within the coastal zone.” This 
process of collaborative interagency 
planning within a geographic area of 
special sensitivity is just as applicable 
in non-coastal areas.

2. A good SAMP reduces the 
problems associated with the traditional 
case-by-case review. Developmental 
interests can plan with predictability 
and environmental interests are assured 
that individual and cumulative impacts 
are analyzed in the context of broad 
ecosystem needs.

3. Because SAMP’s are very labor 
intensive, the following ingredients 
should usually exist before a district 
engineer becomes involved in a SAMP:

1. The area should be 
environmentally sensitive and under 

.strong developmental pressure.
b. There should be a sponsoring local 

agency to ensure that the plan fully 
reflects local needs and interests.

c. Ideally there should be full public 
involvement in the planning and 
development process.

d. All parties must express a 
willingness at the outset to conclude the 
SAMP process with a definitive 
regulatory product (see next paragraph).

4. An ideal SAMP would conclude 
with two products: (1) Appropriate 
local/State approvals and a Corps 
general permit (GP) or abbreviated 
processing procedure (APP) for 
activities in specifically defined 
situations; and (2) a local/State 
restriction and/or an Environmental 
Protection Agency (EPA) 404(c) 
restriction (preferably both) for 
undesirable activities. An individual 
permit review may be conducted for 
activities that do not fall into either 
category above. However, it should 
represent a small number of the total 
cases addressed by the SAMP. We
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recognize that an ideal SAMP is difficult 
to achieve, and, therefore, it is intended 
to represent an upper limit rather than 
an absolute requirement.

5. Do not assume that an
environmental impact statement is 
automatically required!*) develop a 
SAMP. ;

6. EPA’s program for advance 
identification of disposal areas found at 
40 CFR 230.80 can be integrated into a 
SAMP process.

7. In accordance with this guidance, 
district engineers are encouraged to 
participate in development of SAMP’s. 
However, since development of a SAMP 
can require a considerable investment of 
time, resources, and money, the SAMP 
process should be entered only if it is 

.likely to result in a definitive regulatory 
product as defined in paragraph 4. 
above..

8. This guidance expires 31 December 
1988 unless sooner revised or rescinded.

For the Chief of Engineers.
Peter J. Offringa, -
Brigadier G eneral, USA, Deputy D irector o f  
Civil Works.

Regulatory Guidance Letter (RGL-92-4) 
RGL-92—4
Date: 14 Sep 1992, Expires: 21 January

1997
Subject: Section 401 Water Quality

Certification and Coastal Zone
Management Act Conditions for
Nationwide Permits
1. The purpose of this Regulatory 

Guidance Letter (RGL) is to provide 
additional guidance and clarification for 
divisions and districts involved in 
developing acceptable conditions under 
the section 401 Water' Quality 
Certifications and Coastal Zone 
Management Act (GZM) concurrences 
for the Nationwide Permit (NWP) 
Program. This RGL represents a 
clarification if  330.4(c) (2) and (3) and 
330.4(d) (2) and (3), concerning when 
NWP Section 401 and CZM conditions 
should not be accepted and thus treated 
as a denial without prejudice. The 
principles contained in this RGL also 
apply to 401 certification and CZM 
concurrence conditions associated with 
individual permits and regional general 
permits.

2. Corps divisions and districts 
should work closely and cooperatively 
with the States to develop reasonable 
401 and CZM conditions. All involved 
parties should participate in achieving 
the purpose of the NWP program, which 
is to provide the public with an 
expeditious permitting* process while, at 
the same time, safeguarding the 
environment by only authorizing 
activities which result in no more than

minimal individual and cumulative 
adverse effects. When a State certifying 
agency or CZM agency proposes 
conditions, the division engineer is 
responsible for determining whether 
401 Water Quality Certification or CZM 
concurrence conditions are acceptable 
and comply with the provisions of 33 
CFR 325.4. In most cases it is expected 
that the conditions will be acceptable 
and the division engineer shall 
recognize these conditions as regional 
conditions of the NWP’s.

3. U n acceptable C onditions: There 
will be cases when certain conditions 
will clearly be unacceptable and those 
conditioned 401 certifications or CZM 
concurrences shall be considered 
administratively denied. Consequently, 
authorization for an activity which 
meets the terms and conditions of such 
NWP(s) is denied without prejudice.

a. Illegal conditions are clearly 
unacceptable. Illegal conditions would 
result in violation of a law or regulation, 
or would require an illegal action. For 
example, a condition which would 
require an applicant to obtain a 401 
certification or CZM concurrence, where 
the State as previously denied 
certification or concurrence, prior to 
submitting a predischarge notification 
(PDN) to the Corps in accordance with 
PDN procedures, would violate the 
Corps regulation at 33 CFR 330.4(c)(6). 
Another example would be a case where 
an applicant would be required, through 
a condition, to apply for an individual 
Department of the Army permit.
Another example is a requirement by 
the State agency to utilize the 1989 
Federal Wetland Delineation Manual to 
establish jurisdiction.

b. As a general rule, a condition that 
would require the Corps or another 
Federal agency to take an action which 
we would not otherwise take and do not 
choose to take, would be clearly 
unacceptable. For example, where the 
certification or concurrency is 
conditioned to require a PDN, where the 
proposed activity did not previously 
require a PDN, the Corps should not 
accept that condition, since implicitly 
the Corps would have to accept and 
utilize the PDN. Another example 
would be a situation where the U.S.
Fish and Wildlife Service is required, 
through a condition, to provide any type 
of formal review or approval.

c. Section 401 or CZM conditions 
which provide for limits (quantities, 
dimensions, etc.) different from those 
imposed by the NWP do not change the 
NWP limits.

1. Higher limits are clearly not 
acceptable. For example, increasing 
NWP 18 for minor discharges from 10 to 
50 cubic yards would not be acceptable.

Such conditions would confuse the 
regulated public and could contribute to 
violations.

2. Lower limits are acceptable but 
have the effect of denial without 
prejudice of those activities that are 
higher than the Section 401 or CZM 
condition limit but within the NWP 
limit. Thus, if  an applicant obtains an 
individual 401 water quality 
certification and/or CZM concurrence 
for work within the limits of an NWP 
where the State had denied certification 
and/or CZM concurrence, then the 
activity could be authorized by the 
NWP.

d. A condition which would delete, 
modify, or reduce NWP conditions 
would be clearly unacceptable.

4. Discretionary Enforcement: The 
initiation of enforcement actions by the 
Corps, whether directed,at Unauthorized 
activities or to ensure compliance with 
permit conditions, is discretionary. The 
district engineer will consider the 
following situations when determining 
whether to enforce 401 and/or CZM 
conditions.

a. Unenforceable Conditions—Some 
conditions that a State may propose will 
not be reasonably enforceable by the 
Corps (e.g., a condition requiring 
compliance with the specific terms of 
another State permit). Provided such 
conditions do not violate paragraph 3 
above, the conditions will be accepted 
by the Corps as regional conditions. 
However, limited Corps resources 
should not be utilized in an attempt to 
enforce compliance with 401 or CZM 
conditions which the district engineer 
believes to be essentially unenforceable, 
or of low enforcement priority for 
limited Corps resources.

b. Enforceable Conditions—Some 
other conditions proposed by a State 
may be considered enforceable, (e.g., a 
condition requiring the applicant to 
obtain another State permit), but of low 
priority for Federal enforcement, since 
the Federal Government would not have 
required those conditions but for the 
State’s requirement. Furthermore, the 
Corps will generally not enforce such 
State-imposed conditions except in very 
unusual cases, due to our limited 
personnel and financial resources.

5. NWP V erification  an d  PDN 
R espon ses: In response to NWP 
verification requests and PDN’s, district 
engineers should utilize the sample 
paragraphs presented below. This 
language should be used where 
conditional 401 certification or CZM 
concurrence has been issued. This 
specifically addresses situations when 
the conditions included with the 
certification or concurrence are such 
that the district engineer determines
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they are unforceable or the district 
engineer cannot clearly determine 
compliance with the 401/CZM 
conditions (see 4.a.).

“Based on our review of your 
proposal to [describe proposal), we have 
determined that the activity qualifies for 
the nationwide permit authorizations 
[insert NWP No(s.)}, subject to the terms 
and conditions of the permit.

[Insert paragraph on any Corps 
required activity-specific conditions).

Enclosed you will find a copy of the 
Section 401 Water Quality Certification 
and/or Coastal ¿one Management 

( special conditions, which are conditions 
of your authorization under Nationwide 
Permit [insert NWP No(s.)). If you have 
questions concerning compliance with 
the conditions of the 401 certification or 
Coastal Zone Management concurrence, 
you should contact the [insert 
appropriate State agency).

If you do not or cannot comply with 
these State Section 401 certification 
conditions and/or CZM conditions, then 
in order to be authorized by this 
Nationwide Permit, you must furnish 
this office with an individual 401 
certification or Coastal Zone 
Management concurrence from [insert 
appropriate State agency), or a copy of 
the application to the State for such 
certification or concurrence, [insert “60 
days" for Section 401 water quality 
certification, unless another reasonable 
period .of time has been determined 
pursuant to 33 CFR 330.4(c)(6), or insert 
“six months“ for CZM concurrence) 
after you submit it to the State agency.”

6. This guidance expires 21 January 
1997 unless sooner revised or rescinded.

For the Director of Civil Works.
John P. Elmore,
C hief, Operations, Construction R eadiness 
Division, D irectorate o f  Civil Works.

Regulatory Guidance Letter (RGL 92-5)

RGL 92-5
Date: 29 October 1992, Expires: 31 

December 1997
Subject: Alternatives Analysis Under 

the section 404(b)(1) Guidelines for 
Projects Subject to Modification 
Under the Clean Air Act.
1. Enclosed for implementation is a 

joint Army Corps of Engineers/ 
Environmental Protection Agency 
Memorandum to the Field on 
alternatives analysis for existing power 
plants that must be modified to meet 
requirements of the 1990 Dean Air Act. 
This guidance was developed jointly by 
the Corps and EPA.

2. This guidance expires 31 December 
1997 unless sooner revised or rescinded.

For the Director of Civil Works.
John P. Elmore,
Chief, O perations, Construction an d  
R eadiness Division, D irectorate o f Civii 
Works.

EPA/Corps Joint Memorandum for the 
Field
Subject: Alternatives Analysis under the

section 404(b)(1) Guidelines for
Projects Subject to Modification
Under the D ean Air Act.
1. The 1990 D ean Air Act (CAA) 

amendments require most electric 
generating plants to reduce emissions of 
sulfur dioxide in phases beginning in 
1995 and requiring full compliance by 
2010. The congressional endorsement of 
the industry’s ability to select the most 
effective compliance method (e.g., 
sulfur dioxide scrubbers, low sulfur 
coal, or other methods) recognizes the 
expertise of the industry in these cases 
and is a fundamental element in the 
CAA market-based pollution control 
program. Given the need for cooling 
water, a substantial number of electric 
power generating plants are located 
adjacent, or in close proximity, to 
waters of the United States, including 
wetlands. Depending on the method 
chosen by the plants to reduce 
emissions, we expect that these facilities 
will be applying for Dean Water Act 
section 404 permits for certain proposed 
activities.

2. The analysis and regulation under 
section 404 of the Clean Water Act of 
activities in waters of the United States 
conducted by specific power plants to 
comply with the 1990 D ean Air Act 
amendments must ensure protection of 
the aquatic environment consistent with 
the requirements of the Clean Water 
Act. The review of applications for such 
projects will fully consider, consistent 
with requirements under the section 
404(b)(1) Guidelines, all practicable 
alternatives including non-aquatic 
alternatives, for proposed discharges 
associated with the method selected by 
the utility to comply with the 1990 
Clean Air Act amendments. For the 
purposes of the section 404(b)(1) 
Guidelines analysis, the project purpose 
will be that pollutant reduction method 
selected by tibe permit applicant.

3. For example, a utility may have 
decided to install sulfur dioxide 
scrubbers on an existing power plant in 
order to meet the new 1990 Dean Air 
Act standards. The proposed 
construction of the scrubbers, treatment 
ponds and a barge unloading facility 
could impact wetlands. In this case, the 
section 404 review would evaluate 
practicable alternative locations and 
configurations for the scrubbers, ponds 
and of the docking facilities. The

analysis will also consider practicable 
alternatives which satisfy the project 
purpose (i.e., installing scrubbers) but 
which have a less adverse impact on the 
aquatic environment or do not involve 
discharges into waters of the United 
States. However, in order to best 
effectuate Congressional intent reflected 
in the CAA that electric utilities retain 
flexibility to reduce sulfur dioxide 
emissions in the most cost effective 
manner, the section 404 review should 
not evaluate alternative methods of 
complying with the D ean Air Act 
standards not selected by the applicant 
(e.g., in this example use of low sulfur 
coal).

4. In evaluating the scope of 
practicable alternatives which satisfy 
the project purpose (e.g., constructing 
additional scrubber capacity), the 
alternatives analysis should not be 
influenced by the possibility that, based 
on a conclusion that practicable upland 
alternatives are available to the 
applicant, the project proponent may 
decide to pursue other options for 
meeting Dean Air Act requirements. 
Continuing the above example, a Corps 
determination that practicable upland 
alternatives are available for scrubber 
waste disposal should not be affected by 
the possibility that an applicant may 
subsequently decide to select a different 
method for meeting the Dean Air Act 
standards (e.g., use of low sulfur coal 
that reduces waste generated by 
scrubbers).

5. The Corps and EPA will also 
recognize the tight time-frames under 
which the industry must meet these 
new air quality standards.
Robert H. Wayiand,
Director, O ffice o f  W etlands, O ceans and  
W atersheds.
John P. Elmore,
C hief, O perations, Construction and  
R eadiness Division, D irectorate o f Civil 
Works.

Regulatory Guidance Letter (RGL 93-1) 
RGL 93-1
Issued: April 20 ,1993, Expires:

December 31 ,1998  
CECW-OR
Subject: Provisional Permits

1. Purpose: The purpose of this 
guidance is to establish a process that 
clarifies for applicants when the U.S. 
Army Corps of Engineers has completed 
its evaluation and at what point the 
applicant should contact the State 
concerning the status of the Section 401 
Water Quality Certification and/or 
Coastal Zone Management (CZM) • 
consistency concurrence. This process 
also allows for more accurate 
measurement of the total length of time
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spent by the Corps in evaluating permit 
applications (i.e., from receipt of a 
complete application until the Corps 
reaches a permit decision). For 
verification of authorization of activities 
under regional general permits, the 
Corps will use the appropriate 
nationwide permit procedures at 33 CFR 
330.6. - :

2. B ackground: a. A Department of the 
' Army permit involving a discharge of
dredged or fill material cannot be issued 
until a State Section 401 Water Quality 
Certification has been issued or waived. 
Also, a Department of the Army permit 
cannot be issued for a activity within a 
State with a federally-approved Coastal 
Management Program when that activity 
that would occur within, or outside, a 
State’s coastal zone will affect land or 
water uses or natural resources of the 
State’s coastal zone, until the State 
concurs with the applicant’s 
consistency determination, or 
concurrence is presumed. In many 
cases, the Corps completes its review 
before the State Section 401 Water 
Quality Certification or CZM 
concurrence requirements have been 
satisfied. In such cases, applicants and 
the public are often confused regarding 
who to deal with regarding resolution of 
any State issues.

b. The “provisional permit’’ 
procedures described below will 
facilitate a formal communication 
between the Corps and the applicant to 
clearly indicate that the applicant 
should be in contact with the 
appropriate State agencies to satisfy the 
State 401 Water Quality Certification or 
CZM concurrence requirements. In 
addition, thè procedures will allow for 
a more accurate measurement of the 
Corps permit evaluation time.

3. P rovisional Perm it P rocedu res: The 
provisional permit procedures are 
optional and may only be used in those 
cases where: (i) The District Engineer 
(DE) has made a provisional individual 
permit decision that an individual 
permit should be issued, and (ii) the 
only action(s) preventing the issuance of 
that permit is that the State has not 
issued a required Section 401 Water 
Quality Certification (or waiver has not 
occurred) or the State has not concurred 
in the applicant’s CZM consistency 
determination (or there is not a 
presumed concurrence). In such cases, 
the DE may, using these optional 
procedures, send a provisional permit to 
the applicant.

a. First, the DE will prepare and sign 
the provisional permit decision 
document. Then the provisional permit 
will be sent to the applicant by 
transmittal letter. (The sample 
transmittal letter at enclosure 1 contains

the minimum information that must be 
provided.)

b. Next, the applicant would obtain 
the Section 401 Water Quality 
Certification (or waiver) and/or CZM 
consistency concurrence (or presumed 
concurrence). Then the applicant would 
sign the provisional permit and return it 
to the DE along with the appropriate fee 
and the Section 401 Water Quality 
Certification (or proof of wavier) and/or 
the CZM consistency concurrence (or 
proof of presumed concurrence).

c. Finally, the Corps would attach any 
Section 401 Water Quality Certification 
and/or CZM consistency concurrence to 
the provisional permit, then sign the 
provisional permit (which then becomes 
the issued final permit), and forward the 
permit to the applicant.

d. This is the same basic process as 
the normal standard permit transmittal 
process except that the applicant is sent 
an unsigned permit (i.e., a provisional 
permit) prior to obtaining the Section 
401 Water Quality Certification (or 
waiver) and/or CZM consistency 
concurrence (or presumed concurrence). 
(See enclosure 2.) A permit cannot be 
issued (i.e., signed by the Corps) until 
the Section 401 and CZM requirements 
are satisfied/

4. P rovisional Perm it: A provisional 
permit is a standard permit document 
with a cover sheet. The cover sheet must 
clearly indicate the following: that a 
provisional permit is enclosed, that the 
applicant must obtain the section 401 
Water Quality Certification or CZM 
concurrence from the State, that these 
documents must be sent to the Corps 
along with the provisional permit 
signed by the applicant, and that the 
Corps will issue the permit upon receipt 
of these materials. The issued permit is 
the provisional permit signed by the 
applicant and the Corps. The 
provisional permit must contain a 
statement indicating that the applicant 
is required to comply with the Section 
401 Water Quality Certification, 
including any conditions, and/or the 
CZM consistency concurrence, 
including any conditions. At enclosure 
3 is a sample cover sheet for the • 
provisional permit.

5. P rovisional Perm it D ecision : The 
DE may reach a final decision that a 
permit should be issued provided that

. the State issues a Section 401 Water 
Quality Certification and/or a CZM 
concurrence. In order to reach such a 
decision the DE must complete the 
normal standard permit evaluation 
process, prepare and sign a decision 
document, and prepare a standard 
permit, including any conditions or 
mitigation (i.e., a  provisional permit). 
The decision document must include a

statement that the DE has determined 
that the permit will be issued if  the'
State issues a Section 401 Water Quality 
Certification or waiver and/or a CZM 
concurrence, or presumed concurrence. 
The standard permit will not contain a 
condition that requires or provides for 
the applicant to obtain a Section 401 
Water Quality Certification and/or CZM 
concurrence. Once the decision 
document is signed, the applicant has 
the right to a DA permit if the State 
issues a Section 401 Water Quality 
Certification or waiver and/or a CZM 
concurrence, or if concurrence is 
presumed. Once the decision document 
is signed, the permittee’s right to 
proceed can only be changed by using 
the modification, suspension and 
revocation procedures of 33 CFR 325.7, 
unless the State denies the Section 401 
Water Quality Certification or 
nonconcurs with the applicant’s CZM 
consistency determination.

6. E nforcem ent: In some cases, 
applicants might proceed with the 
project upon receipt of the provisional 
permit. The provisional permit is not a 
valid permit. In such cases, the Corps 
has a discretionary enforcement action 
to consider and should proceed as the 
DE determines to be appropriate. This 
occurs on occasion during the standard 
permit transmittal process. Since the 
Corps is not changing the normal 
process of sending unsigned permits to 
the applicant for signature, there should 
not be an increase in occurrence of such 
unauthorized activities.

7. M odification : a. In most cases the 
Section 401 Water Quality Certification, 
including conditions, and/or CZM 
consistency concurrence, including 
conditions, will be consistent with the 
provisional permit. In such cases, the 
DE will simply sign the final permit 
enclose the 401 water quality 
certification and/or CZM consistency 
concurrence with the final permit (i.e., 
the signed provisional permit).

b. In a few cases such State approval 
may necessitate modifications to the 
Corps preliminary permit decision.
Such modifications will be processed in 
accordance with 33 CFR 325.7.

(1) When the modifications are minor 
and the DE agrees to such modifications, 
then a supplement to the provisional 
decision document may be prepared, as 
appropriate, and the permit issued with 
such modifications. (This should 
usually be done by enclosing the State 
401 Water Quality Certification and/or 
CZM consistency concurrence to the 
permit, but in a few cases may require
a revision to the permit document 
itself.)

(2) When the modification results in 
substantial change or measurable
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increase in adverse impacts or the Corps 
does not initially agree with the change, 
then the modification will be processed 
and counted as a separate permit action 
for reporting purposes. This may require 
a new public notice or additional 
coordination with appropriate Federal 
and/or state agencies. The provisional 
decision document will be 
supplemented or may be completely 
rewritten, as necessary.

8. D enial: If the State denies the 
Section 401 Water Quality Certification 
and/or the State nonconcurs with the 
applicant’s CZM consistency 
determination, then the Corps permit is 
denied without prejudice.

9. This guidance expires 31 December 
1998 unless sooner revised or rescinded.

For the Director of Civil Works.
3 Ends
John P. Elmore,
Chief, Operations, Construction and 
R eadiness Division, D irectorate o f  Civil 
Works.

Sample
Provisional Perm it Transm ittal Letter 

Dear_____ :
We have completed our review of your 

permit application identified as [File No., 
appl. name, etc.l for the following proposed 
work:

hear/in/at___________■
Enclosed is a “PROVISIONAL 

PERMIT.” The provisional permit is 
NOT VALID and does not authorize you 
to do your work. The provisional permit 
describes the work that will be 
authorized, and the General.and Special 
Conditions [if any] which will be placed 
on your final Department of the Army
(DA) permit, if  the State o f______ Water
Quality Certification and/or Coastal 
Zone Management (CZM) consistency 
requirements are satisfied as described 
below. No work is to be performed in 
the waterway or adjacent wetlands until 
you have received a validated copy of 
the DA permit*.

By Federal law no DA permit can be 
issued until a State Section 401 Water 
Quality Certification has been issued or 
has been waived and/or the State has 
concurred with a permit applicant’s 
CZM consistency determination or 
concurrence has been presumed. As of 
this date the [State 401 certification 
agency) has not issued a Section 401 
Water Quality Certification for your 
proposed work. If the [State 401 
certification agency) fails or refuses to 
act by [date 401 certification must be 
issued) the Section 401 Water Quality 
Certification requirement will be 
automatically waived. Also, as of this

date the [State CZM agency] has not 
concurred with your CZM consistency 
determination. If the State does not act 
by [six months from receipt by the State 
of the applicant’s CZM consistency 
determination] then concurrence with 
your CZM consistency determination 
will automatically be presumed.

Conditions of the State Section 401 
Water Quality Certification and/or the 
State CZM concurrence will become 
conditions to the final DA permit. 
Should the State’s action on the 
required certification or’concurrence 
preclude validation of the provisional 
permit in its current form, a 
modification to the provisional permit 
will be evaluated and you will be 
notified as appropriate. Substantial 
changes may require a new permit 
evaluation process, including issuing a 
new public notice.

Enclosure 1
F in al Perm it A ctions

Normal Permit Process
1. Corps Completes permit decision, and

state 401/CZM issued/waived
2. Corps sends unsigned permit to

applicant
3. Applicant signs permit and returns

with fee
4. Corps signs permit 

Draft Permit Process
1. Corps Completes permit decision, but

state 401/CZM not complete
2. Corps sends draft permit to applicant
3. State 401/CZM issued waived
4. Applicant signs permit and returns

with fee and 401/CZM action
5. Corps reviews 401/CZM action and

signs permit
1. The signed draft permit with the 

attached 401/CZM action is to be treated 
as the applicant’s request for a permit 
subject to any 401/CZM certification/ 
concurrence including any conditions.

2. If the 401/CZM action results in a 
modification to the draft permit, then 
step 4. would be treated as a request for 
such modification and if  we agree with 
the modification, then the permit would 
be issued with the modification and the 
decision document supplemented, as 
appropriate. If the Corps does not 
initially agree with the modification, or 
it involves a substantial change or 
measurable increase in adverse impacts, 
then the modification would be 
processed as a separate permit action for 
reporting purposes.

Enclosure 2
Once the State has issued the required 

Section 401 Water Quality Certification 
and/or concurred with your CZM 
consistency determination or the dates

above have passed without the State 
acting, and you agree to the terms and 
conditions of the provisional permit, 
you should sign and date both copies 
and return them to us along with your 
$100.00/$10.00 permit feej. Your DA 
permit will not be valid until we have 
returned a copy to you bearing both 
your signature and the signature of the 
appropriate Corps official.

If the State denies the required 
Section 401 Water Quality Certification 
and/or nonconcurs with your CZM 
consistency determination, then the DA 
permit is denied without prejudice. If 
you should subsequently obtain a 
Section 401 Water Quality Certification 
and/or a CZM consistency 
determination concurrence, you should 
contact this office to determine how to 
proceed with your permit application.

If you have any questions concerning 
your State Section 401 Water Quality 
Certification, please cóntact (State 401 
certification contact).

If you have any questions concerning 
your CZM consistency determination, 
please contact (State CZM contact).

If you have any other questions 
concerning your application for a DA 
permit, please contact [Corps contact! at 
[Corps contact telephone number!.

Provisional Permit Not Valid; Do Not 
Begin Work

This PROVISIONAL PERMIT is NOT 
VALID until;

(1) You obtain;
______a Section 401 Water Quality

Certification from State Agency)
______a Coastal Zone Consistency

determination concurrence from 
(State Agency)
(2) You sign and return the enclosed 

provisional permit with the State 
Section 401 Water Quality Certification 
and/or CZM concurrence and the 
appropriate permit fee as indicated 
below;
_____ $10.00
______ $100.00
______No fee required

(3) The Corps signs the permit and 
returns it to you. Your permit is denied 
without prejudice, if  the State denies 
your Section 401 Water Quality 
Certification and/or nonconcurs with 
your Coastal Zone Management 
consistency determination.
(Do Not Begin Work)

Règulatory Guidance Letter, (RGL 93-2) 
R G L93-2
Date: 23 August 1993, Expires; 31 

December 1998
S u bject: Guidance on Flexibility of the 

404(b)(1) Guidelines and Mitigation 
Banking.
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1. Enclosed are two guidance 
documents signed by the Office of the 
Assistant Secretary of the Army (Civil 
Works) and the Environmental 
Protection Agency. The first document 
provides guidance on the flexibility that 
the U.S. Army Corps of Engineers 
should be utilizing when making 
determinations of compliance with the 
Section 404(b)(1) Guidelines, 
particularly with regard to the 
alternatives analysis. The second 
Document provides guidance on the use 
of mitigation banks as a means of 
providing compensatory mitigation for 
Corps regulatory Decisions.

2. Both enclosed guidance documents 
should be implemented immediately. 
These guidance documents constitute 
an important aspect of the President’s 
plan for protecting the Nation's 
wetlands, “Protecting America’s 
Wetlands: A Fair, Flexible and Effective 
Approach” (published on 24 August 
1993). -

3. This guidance expires 31 December 
1998 unless sooner revised or rescinded.

For the Director of Civil Works.
John P. Elmore,
Chief, O perations, Construction and  
Readiness Division, D irectorate o f  Civil 
Works.

Memorandum to the Field
Subject: Appropriate Level of Analysis

Required for Evaluating Compliance
with the Section 404(b)(1) Guidelines
Alternatives Requirements
1. P urpose: The purpose of this 

memorandum is to clarify the 
appropriate level of analysis required 
for evaluating compliance with the 
Clean Water Act Section 404(b)(1) 
Guidelines’ (Guidelines) requirements 
for consideration of alternatives. 40 CFR 
230.10(a). Specifically, this 
memorandum describes the flexibility 
afforded by the Guidelines to make 
regulatory decisions based on the 
relative severity of the environmental 
impact of proposed discharges of 
dredged or fill material into waters of 
the United States.

2. Background: The Guidelines are the 
substantive environmental standards by 
which all Section 404 permit 
applications are evaluated. The 
Guidelines, which are binding 
regulations, were published by the 
Environmental Protection Agency at 40 
CFR part 230 on December 24,1980 .
The nmdamental precept of the 
Guidelines is that discharges of dredged 
or fill material into waters of the United 
States, including wetlands, should not 
occur unless it can be demonstrated that 
such discharges, either individually or 
cumulatively, will not result in

unacceptable adverse effects on the 
aquatic ecosystem. The Guidelines 
specifically require that “no discharge 
of dredged or fill material shall be 
permitted if  there is a practicable 
alternative to the proposed discharge 
which would have less adverse impact 
on the aquatic ecosystem, so long as the 
alternative does not have other 
significant adverse environmental 
consequences.” 40 CFR 230.10(a). Based 
on this provision, the applicant is 
required in every case (irrespective of 
whether the discharge site is a special 
aquatic site or whether the activity 
associated with the discharge is water 
dependent) to evaluate opportunities for 
use of non-aquatic areas and other 
aquatic sites that would result in less 
adverse impact on the aquatic 
ecosystem. A permit cannot be issued, 
therefore, in circumstances where a less 
environmentally damaging practicable 
alternative for the proposed discharge 
exists (except as provided for under 
Section 404(b)(2)).

3. D iscussion : The Guidelines are, as 
noted above, binding regulations. It is 
important to recognize, however, that 
this regulatory status does not limit die 
inherent flexibility provided in the 
Guidelines for implementing these 
provisions. The preamble to the 
Guidelines is  very clear in this regard:

Of course, as the regulation itself makes 
clear, a certain amount of flexibility is still 
intended. For example, while the ultimate 
conditions of compliance are “regulatory”, 
the Guidelines allow some room for 
judgment in determining what must be done 
to arrive at a conclusion that those conditions 
have or have not been met
Guidelines Preamble, “Regulation 
versus Guidelines” , 45 FR 85336 
(December 24,1980).

Notwithstanding this flexibility, the 
record must contain sufficient 
information to demonstrate that the 
proposed discharge complies with the 
requirements of Section 230.10(a) of the 
Guidelines. The amount of information 
needed to make a determination and the 
level of scrutiny required by the 
Guidelines is commensurate with the 
severity of the environmental impact (as 
determined by the functions of the 
aquatic resource and the nature of the 
proposed activity) and the scope/cost of 
the project.

a. Analysis Associated With Minor 
Impacts

The Guidelines do not contemplate 
that the same intensity of analysis will 
be required for all types of projects but 
instead envision a correlation between 
the scope of the evaluation and the 
potential extent of adverse impacts on 
the aquatic environment. The

introduction to § 230.10(a) recognizes 
that the level of analysis required may 
vary with the nature and complexity of 
each individual case:

Although all requirements in § 230.10 must 
be met, the compliance evaluation 
procedures will vary to reflect the 
seriousness of the potential for adverse 
impacts on the aquatic ecosystems posed by 
specific dredged or fill matérial discharge 
activities.
40 CFR 230.10

Similarly, § 230.6 (“Adaptability”) 
makes clear that the Guidelines:

Allow evaluation and documentation for a 
variety of activities, ranging from those large, 
complex impacts on the aquatic environment 
to those for which the impact is likely to be 
innocuous. It is unlikely that the Guidelines 
will apply in their entirety to any one 
activity, no matter how complex. It is 
anticipated that substantial numbers of 
permit applications will be for minor, routine 
activities that have little, if any, potential for 
significant degradation of the aquatic 
environment. It generally is not in tended or 
expected  that extensive testing, evaluation or 
analysis w ill b e  n eeded  to m ake findings o f  
com plian ce in such routine cases.
40 CFR 230.6(9) (emphasis added)

Section 230.6 also emphasizes that 
when making determinations of 
compliant» with the Guidelines, users:

Must recognize the different levels of effort 
that should be associated with varying 
degrees of impact and require or prepare 
commensurate documentation. The level of 
documentation should reflect the 
significance and complexity of the discharge 
activity.
40 CFR 230.6(b) (emphasis added)

Consequently, the Guidelines clearly 
afford flexibility to adjust the stringency 
of the alternatives review for projects 
that would have only minor impacts. 
Minor impacts are associated with 
activities that generally would have 
little potential to degrade the aquatic 
environment and include one, and 
frequently more, of the following 
characteristics: Are located in aquatic 
resources of limited natural function; 
are small in size and cause little direct 
impact; have little potential for 
secondary or cumulative impacts; or 
cause only temporary impacts. It is 
important to recognize, however, that in 
some circumstances even small or 
temporary fills result in substantial 
impacts, and that in such cases a more 
detailed evaluation is necessary. The 
Corps Districts and EPA Regions will, 
through the standard permit evaluation 
process, coordinate with the U.S. Fish 
and Wildlife Service, National Marine 
Fisheries Service and other appropriate 
state and Federal agencies in evaluating 
the likelihood that adverse impacts 
would result from a particular proposal.
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It is not appropriate to consider 
compensatory mitigation in determining 
whether a proposed discharge will 
cause only minor impacts for purposes 
of the alternatives analysis required by 
§ 230.10(a).

In reviewing projects that have the 
potential for only minor impacts on the 
aquatic environment, Corps and EPA 
field offices are directed to consider, in 
coordination with state and Federal 
resource agencies, the following factors:

(i) Such projects by their nature 
should not cause or contribute to 
significant degradation individually or 
cumulatively. Therefore, it generally 
should not be necessary to conduct or 
require detailed analyses to determine 
compliance with § 230.10(c).

(ii) Although sufficient information 
must be developed to determine 
whether the proposed activity is in fact 
the least damaging practicable 
alternative, the Guidelines do not 
require an elaborate search for 
practicable alternatives if it is 
reasonably anticipated that there are 
only minor differences between the 
environmental impacts of the proposed 
activity and potentially practicable . 
alternatives. This decision will be made 
after consideration of resource agency 
comments on the proposed project. It 
often makes sense to examine first 
whether potential alternatives would 
result in no identifiable or discernible 
difference in impact on the aquatic 
ecosystem. Those alternatives that do 
not may be eliminated from the analysis 
since § 230.10(a) of the Guidelines only 
prohibits discharges when a practicable 
alternative exists which would have less 
adverse impact on the aquatic 
ecosystem. Because evaluating 
practicability is generally the more 
difficult aspect of the alternatives 
analysis, this approach should save time 
and effort for both the applicant and the 
regulatory agencies.1 By initially 
focusing the alternatives analysis on the 
question of impacts on the aquatic 
ecosystem, it may be possible to limit 
(or in some instances eliminate 
altogether) the number o f  alternatives 
that have to be evaluated for 
practicability.

(iii) When it is determined that there 
is no identifiable or discernible 
difference in adverse impact on the 
environment between the applicant’s 
proposed alternative and all other 
practicable alternatives, then the 
applicant’s alternative is considered as

11n certain instances, however, it may be easier 
to examine practicability first. Some projects may 
be so site-specific (e.g., erosion control, bridge 
replacement) that no offsite alternative could be 
practicable. In such cases the alternatives analysis 
may appropriately be limited to onsite options only.

satisfying the requirements of Section 
230.10(a).

(iv) Even where a practicable 
alternative exists that would have less 
adverse impact on the aquatic 
ecosystem, the Guidelines allow it to be 
rejected if  it would have “other 
significant adverse environmental 
consequences.’’ 40 CFR 230.10(a). As 
explained in the preamble, this allows 
for consideration of “evidence of 
damages to other ecosystems in 
deciding whether there is a ‘better’ 
alternative.” Hence, in applying the 
alternatives analysis required by the 
Guidelines, it is not appropriate to 
select an alternative where minor 
impacts on the aquatic environment are 
avoided at the cost of substantial 
impacts to other natural environmental 
values.

(v) In cases of negligible or trivial 
impacts (e.g., small discharges to 
construct individual driveways), it may 
be possible to conclude that no 
alternative location could result in less 
adverse impact on the aquatic 
environment within the meaning of the 
Guidelines. In such cases, it may not be 
necessary to conduct an offsite 
alternatives analysis but instead require 
only any practicable onsite 
minimization.

This guidance concerns application of 
the Section 404(b)(1) Guidelines to 
projects with minor impacts. Projects 
which may cause more than minor 
impacts on the aquatic environment, 
either individually or cumulatively, 
should be subjected to a proportionately 
more detailed level of analysis to 
determine compliance or 
noncompliance with the Guidelines. 
Projects which cause substantial 
impacts, in particular, must be 
thoroughly evaluated through the 
standard permit evaluation process to 
determine compliance with all 
provisions of the Guidelines.

b. Relationship Between the Scope of 
Analysis and the Scope/Cost of the 
Proposed Project

The Guidelines provide the Corps and 
EPA with discretion for determining the 
necessary level of analysis to support a 
conclusion as to whether or not an 
alternative is practicable. Practicable 
alternatives are those alternatives that 
are “available and capable of being done 
after taking into consideration cost, 
existing technology, and logistics in 
light of overall project purposes.” 40 
CFR 230.10(a)(2). The preamble to the 
Guidelines provides clarification on 
how cost is to be considered in the 
determination of practicability:

Our intent is to consider those alternatives 
which are reasonable in terms of the overall

scope/cost of the proposed project. The term 
economic [for which the term “cost” was 
substituted in the final rule] might be 
construed to include consideration of the 
applicant’s financial standing, or investment, 
or market share, a cumbersome inquiry 
which is not necessarily material to the 
objectives of the Guidelines.
Guidelines Preamble, “Alternatives”, 45 
FR 85339 (December 24,1980) 
(emphasis added).

Therefore, the level of analysis 
required for determining which 
alternatives are practicable will vary 
depending on the type of project 
proposed. The determination of what 
constitutes an unreasonable expense 
should generally consider whether the 
projected cost is substantially greater 
than the costs normally associated.with 
the particular type of project. Generally, 
as the scope/cost of the project 
increases, the level of analysis should 
also increase. To the extent the Corps 
obtains information on the costs 
associated with the project, such 
information may be considered when 
making a determination of what 
constitutes an unreasonable expense.

The preamble to the Guidelines also 
states that “ [i]f an alleged alternative is 
unreasonably expensive to the 
applicant, the alternative is not 
‘practicable.’ ” Guidelines Preamble, 
“Economic Factors”, 45 FR 85343 
(December 24,1980). Therefore, to the 
extent that individual homeowners and 
small businesses may typically be 
associated with small projects with 
minor impacts, the nature of the 
applicant may also be a relevant 
consideration in determining what 
constitutes a practicable alternative. It is 
important to emphasize, however, that it 
is not a particular applicant’s financial 
standing that is the primary 
consideration for determining 
practicability, but rather characteristics 
of the project and-what constitutes a 
reasonable expense for these projects 
that are most relevant to practicability 
determinations.

4. The burden of proof to demonstrate 
compliance with the Guidelines rests 
with the applicant; where insufficient 
information is provided to determine 
compliance, the Guidelines require that 
no permit be issued. 40 CFR 
230.12(a)(3)(iv).

5. A reasonable, common sense 
approach in applying the requirements 
of the Guidelines’ alternatives analysis 
is fully consistent with sound 
environmental protection. The 
Guidelines clearly contemplate that 
reasonable discretion should be applied 
based on the nature of the aquatic 
resource and potential impacts of a 
proposed activity in determining
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compliance with the alternatives test. 
Such an approach encourages effective 
decisionmaking and fosters a better 
understanding and enhanced 
confidence in the Section 404 program.

6. This guidance is consistent with 
the February 6 ,1990  ' ’Memorandum of 
Agreement Between the Environmental 
Protection Agency and the Department 
of the Army Concerning the 
Determination of Mitigation under the 
Clean Water Act Section 404(b)(1) 
Guidelines.”

Signed: August 23,1993.
Robert H. Wayland, III,
Director, O ffice o f  W etlands, O ceans, an d  
Watersheds, U S. Environm ental Protection  
Agency.
Michael L. Davis,
Office o f the Assistan t Secretary o f the Army 
(Civil Works), Departm ent o f the Army.

Memorandum to the Field
Subject: Establishment and Use of

Wetland Mitigation Banks in the
Clean Water Act Section 404
(Regulatory Program
1. This memorandum provides 

general guidelines for the establishment 
and use of wetland mitigation banks in 
the Clean Water Act Section 404 
regulatory program. This memorandum 
serves as interim guidance pending 
completion of Phase I by the Corps of 
Engineer’s Institute for Water Resources 
study on wetland mitigation banking  ̂
at which time this guidance will be 
reviewed and any appropriate revisions 
will be incorporated into final 
guidelines.

2. For purposes of this guidance, 
wetland mitigation banking refers to the 
restoration, creation, enhancement, and, 
in exceptional circumstances, 
preservation of wetlands or other 
aquatic habitats expressly for the 
purpose of providing compensatory 
mitigation in advance of discharges into 
wetlands permitted under the Section 
404 regulatory program. Wetland 
mitigation banks can have several 
advantages over individual mitigation 
projects, some of which are listed 
below:

(a) Compensatory mitigation can be 
implemented and functioning in 
advance of project impacts, thereby 
reducing temporal losses of wetland 
functions and uncertainty over whether

2 The Corps of Engineers Institute few Water 
Resources, under the authority of Section 307(d) of 
the Water Resources Development Act of 1990, is 
undertaking a comprehensive two-year review and 
evaluation of wetland mitigation banking to assist 
in the development of a national policy on this 
issue. The interim summary report documenting the 
results of the first phase of the study is scheduled 
for completion in the fall of 1993.

the mitigation will be successful in 
offsetting wetland losses.

(b) It may be more ecologically 
advantageous for maintaining the 
integrity of the aquatic ecosystem to 
consolidate compensatory mitigation for 
impacts to many smaller, isolated or 
fragmented habitats into a single large 
parcel or contiguous parcels.

(c) Development o f  a wetland 
mitigation bank can bring together 
financial resources and planning and 
scientific expertise not practicable to 
many individual mitigation proposals. 
This consolidation of resources can 
increase the potential for the 
establishment and long-term 
management of successful mitigation.

(d) Wetland mitigation banking 
proposals may reduce regulatory 
uncertainty and Provide more cost- 
effective compensatory mitigation 
opportunities.

3. The Section 404(b)(1) Guidelines 
(Guidelines), as clarified by the 
‘‘Memorandum of Agreement 
Concerning the Determination of 
Mitigation under the section 404(b)(1) 
Guidelines” (Mitigation (MOA) signed 
February 6 ,1990 , by the Environmental 
Protection Agency and the Department 
of the Army, establish a mitigation 
sequence that is used in the evaluation 
of individual permit applications.
Under this sequence, all appropriate 
and practicable steps must be 
undertaken by the applicant to first 
avoid and then minimize adverse 
impacts to,the aquatic ecosystem. 
Remaining unavoidable impacts must 
then be offset through compensatory 
mitigation to the extent appropriate and 
practicable. Requirements for 
compensatory mitigation may be 
satisfied through the use of wetland 
mitigation banks, so long as their use is 
consistent with standard practices for 
evaluating compensatory mitigation 
proposals outlined in the Mitigation 
MOA. It is important to emphasize that, 
given the mitigation sequence 
requirements described above, permit 
applicants should not anticipate that the 
establishment of, or participation in, a 
wetland mitigation bank will ultimately 
lead to a determination of compliance 
with the section 404(b)(1) Guidelines 
without adequate demonstration that 
impacts associated with the proposed 
discharge have been avoided and 
minimized to the extent practicable.

4. The agencies’ preference for on-site, 
in-kind compensatory mitigation does 
not preclude the use of wetland 
mitigation banks where it has been 
determined by the Corps, or other 
appropriate permitting agency, in 
coordination with the Federal resource 
agencies through the standard permit

evaluation process, that the use of a 
particular mitigation bank as 
compensation for proposed wetland 
impacts would be appropriate for 
offsetting impacts to the aquatic 
ecosystem. In making such a 
determination, careful consideration 
must be given to wetland functions, 
landscape position, and affected species 
populations at both the impact and 
mitigation bank sites. In addition, 
compensation for wetland impacts 
should occur, where appropriate and 
practicable, within the same watershed 
as the impact site. Where a mitigation 
hank is being developed in conjunction 
with a wetland resource planning 
initiative (e.g., Special Area 
Management Plan, State Wetland 
Conservation Plan) to satisfy particular 
wetland restoration objectives, the 
permitting agency will determine, in 
coordination with the Federal resource 
agencies, whether use of the bank 
should be considered an appropriate 
form of compensatory mitigation for 
impacts occurring within the same 
watershed.

5. Wetland mitigation banks should 
generally be in place and functional 
before credits may be used to offset 
permitted wetland losses. However, it 
may be appropriate to allow incremental 
distribution of credits corresponding to 
the appropriate stage of successful 
establishment of wetland functions. 
Moreover, variable mitigation ratios 
(credit acreage to impacted wetland 
acreage) may be used in such 
circumstances to reflect the wetland 
functions attained at a bank site at a 
particular point in time. For example, 
higher ratios would be required when a 
bank is not yet fully functional atihe 
time credits are to be withdrawn.

6. Establishment of each mitigation 
bank should be accompanied by the 
development of a formal written 
agreement (e.g., memorandum of 
agreement) among the Corps, EPA, other 
relevant resource agencies, and those 
parties who will own, develop, operate 
or otherwise participate in the bank.
The purpose of the agreement is to 
establish clear guidelines for 
establishment and use of the mitigation 
bank. A wetlands mitigation bank may 
also be established through issuance of 
a Section 404 permit where establishing 
the proposed bank involves a discharge 
of dredged or fill material into waters of 
the United States. The banking 
agreement or, where applicable, special 
conditions of the permit establishing the 
bank should address the following 
considerations, where appropriate:

(a) Location of the mitigation bank;
(b) Goals and objectives for the 

mitigation hank project;
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(c) Identification of bank sponsors and 
participants;

(d) Development and maintenance 
plan;

(e) Evaluation methodology 
acceptable to all signatories to establish 
bank credits and assess bank success in 
meeting the project goals and objectives;

(f) Specific accounting procedures for 
tracking crediting and debiting;

(g) Geographic area of applicability;
(h) Monitoring requirements and 

responsibilities;
(i) Remedial action responsibilities 

including funding; and
(j) Provisions for protecting the 

mitigation bank in perpetuity.
Agency participation in a wetlands 
mitigation banking agreement may not, 
in any way, restrict or limit the 
authorities and responsibilities of the 
agencies.

7. An appropriate methodology, 
acceptable to all signatories, should be 
identified and used to evaluate the 
success of wetland restoration and 
creation efforts within the mitigation 
bank and to identify the appropriate 
stage of development for issuing 
mitigation credits. A full range of 
wetland functions should be assessed. 
Functional evaluations of the mitigation 
bank should generally be conducted by 
a multi-disciplinary team representing 
involved resource and regulatory 
agencies and other appropriate parties. 
The same methodology should be used 
to determine the functions and values of 
both credits and debits. As an 
alternative, credits and debits can be 
based on acres of various types of 
wetlands (e.g., National Wetland 
Inventory classes). Final determinations 
regarding debits and credits will be 
made by the Corps, or other appropriate 
permitting agency, in consultation with 
Federal resource agencies.

8. Permit applicants may draw upon 
the available credits of a third party 
mitigation bank (i.e., a bank developed 
and operated by an entity other than the 
permit applicant). The section 404 
permit, however, must state explicitly 
that the permittee remains responsible 
for ensuring that the mitigation 
requirements are satisfied.

9. To ensure legal enforceability of the 
mitigation conditions, use of mitigation 
bank credits must be conditioned in the 
section 404 permit by referencing the 
banking agreement or section 404 
permit establishing the bank; however, 
such a provision should not limit the 
responsibility of the section 404 
permittee for satisfying all legal 
requirements of the permit.

Signed: August 23,1993.Robert H. Wayland, III,
Director, O ffice o f W etlands, O ceans, and  
W atersheds, U.S. Environm ental Protection  
Agency.
Michael L. Davis,
O ffice o f  the A ssistant Secretary o f the Army 
(Civil W orks), Departm ent o f the Army.

Regulatory Guidance Letter (RGL 93-3)
RGL 93-3
Issued: September 13,1993, Expires: not 

applicable
Su bject: Rescission of Regulatory 

Guidance Letters (RGL) 90-5 , 90-7 , 
and 90-8
1. On 25 August 1993 the final 

“Excavation Rule” was published in the 
Federal Register (58 FR 45008) and 
becomes effective on 24 September 
1993. This regulation modifies the 
definition of “Discharge of Dredged 
Material” to address landclearing 
activities (see 33 CFR 323.2(d)); 
modifies the definitions of “Fill 
Material” and "Discharge of Fill 
Material” to address the placement of 
pilings (see 33 CFR 323.2(e) and (f) and 
323.3(c)); and modifies the definition of 
“waters of the United States” to address 
prior converted cropland (see 33 CFR 
328.(a)(8)).

2. Therefore, RGL 90—5, Subject: 
“Landclearing Activities Subject to 
Section 404 Jurisdiction”; RGL 90-7 , 
Subject: “Clarification of the Phrase 
‘Normal Circumstances’ as it pertains to 
Cropped Wetlands”; and RGL 90-8 , 
Subject: “Applicability of section 404 to 
Pilings”; are hereby rescinded effective 
24 September 1993. Furthermore, 
although RGL 90—5, Subject: 
“Landclearing Activities Subject to 
section 404 Jurisdiction” expired on 31 
December 1992 it should continue to be 
applied until 24 September 1993.

3. In addition, RGL’s 90-5 , 90—7, and 
90-8  as of 24 September 1993 will no 
longer be used for guidance since the 
guidance contained in those RGL’s has 
been superseded by the regulation.

For the Director of Civil Works.
John P. Elmore, P.E.,
Chief, O perations, Construction and  
R eadiness Division, D irectorate o f Civil 
Works.
[FR Doc. 94-2429 Filed 2-2-94; 8:45 am)
BILLING CODE 3710-92-M

DEPARTMENT OF ENERGY

Determination of Noncompetitive 
Financial Assistance; National Council 
on Radiation Protection and 
Measurements

AGENCY: Department of Energy.

ACTION: Notice of intent.

SUMMARY: DOE announces that pursuant 
to 10 CFR 600.7(b)(2)(i)(G), it intends to 
award a grant in the amount of $50,000 
to the National Council on Radiation 
Protection and Measurements (NCRP) in 
support of scientific evaluation work in 
operational radiation protection, 
radionuclides in the environment, 
guidance on occupational and public 
exposure resulting from diagnostic 
nuclear medicine procedures, and 
practical guidance on the evaluation of 
human exposures to radiofrequency 
radiation. Pursuant to Public law 88- 
376, the NCRP was chartered to collect, 
analyze, develop, and disseminate in 
the public interest information and 
recommendations pertaining to 
radiation protection. The NCRP’s 
cooperation with national and 
international organizations, 
governmental and private, ensures that 
the recommendations provided 
incorporate the latest scientific 
information for the protection of 
radiation workers and members of the 
general public. Under this grant award, 
the NCRP seeks to provide guidance and 
recommendations that will minimize 
human exposure and, thus, reduce 
health effects of radiation. Eligibility for 
this award is therefore restricted to 
NCRP.
FOR FURTHER INFORMATION CONTACT:
Fran Kimball, Office of Health Physics, 
and Industrial Hygiene, U.S. 
Department of Energy, Washington, DC 
20585, 301-903-4691.

issued in Oak Ridge, Tennessee on 
December 13,1993.
Peter D. Dayton,
HCA D esignee, O ak Ridge Operations Office. 
[FR Doc. 94-2446 Filed 2-2-94; 8:45 am] 
BILUNG CODE 6450-01-M

Grant Award to the University of 
Massachusetts
AGENCY: Department of Energy. 
ACTION: Notice of noncompetitive 
financial assistance award.

SUMMARY: The U.S. Department of 
Energy (DOE), pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.7, is announcing its intention to 
award a grant to the University of 
Massachusetts for continuing research 
efforts in support of the DOE Office for 
Building Technologies programs. This 
project seeks to improve the methods 
used to calculate fenestration system 
(windows, skylights, etc.) U-values 
(measures of heat transfer 
characteristics) and solar heat gain 
coefficients.
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ADDRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden, 
Colorado 80401, Attention: John W. 
Meeker, Contract Specialist. The 
Contracting Officer is Paul K. Kearns. 
SUPPLEMENTARY INFORMATION: DOE’S 
programmatic evaluation (in accordance 
with 10 CFR
600.7(b)(2)(ii)(D))completed for this 
proposal resulted in a recommendation 
to fund this grant application for the 
following reasons.

1. The proposed research will 
contribute to the DOE mission by 
helping to identify and develop 
accurate, unbiased procedures for 
evaluating and comparing window 
thermal performance. Successful 
completion of this research would 
advance the goal of developing and 
implementing testing procedures that 
given a reliable picture of window 
thermal performance characteristics. 
Displaying this information on window 
labels will enable people to make 
informed choices when purchasing 
window systems. This will lead to lead 
to reduced energy use in buildings 
which, in the ILS., accounts for about 
40% of annual national energy 
consumption. Approximately one-sixth 
of that energy is wasted by unwanted 
radiation transfer through windows.

2. Dr. William P. Goss and his 
research associates will be performing 
this research. Dr. Goss has been 
directing this effort for the past 5 years. 
As the principal investigator for this 
research effort, Dr. Goss is the most 
qualified individual available to 
accomplish this project. He has 
expertise in thermal measurements and 
computer modeling of fenestration 
product performance.

3. The budget proposed for the 
anticipated work was reviewed and is 
considered to be appropriate and 
adequate. The major public benefit to be 
derived from this project is the 
development of an accurate, unbiased 
means to compare and evaluate window 
energy performance that will be used to 
reduce energy use in buildings.

4. The activity to be funded is an 
extension of work currently being 
funded by DOE through a cooperative 
agreement. Competition for the instant 
effort would have a significant adverse 
impact on the continuity of current 
efforts because this research is an 
integral part of the DOE building 
windows program. A significant time 
delay in the research effort would result 
if a competitive solicitation were 
undertaken and, because of the unique, 
ground-breaking nature of this research,

no other potential applicants have as 
much experience or the capability to do 
this work in the amount of time and for 
the amount of money that is proposed 
by the applicant. A delay in the research 
would likely cost DOE more money to 
fund a comparable effort and the period 
of performance would be longer because 
of the time needed by the applicant to 
develop the required technical 
expertise.

The major objective of this research 
project is to improve the methods used 
to calculate fenestration system 
(windows, skylights, etc.) U-factors 
(measures of heat transfer 
characteristics) and solar heat gain 
coefficients.

To meet this objective, the University 
of Massachusetts has chose to pursue a 
research plan divided into three general 
tasks. These tasks are: (1) Perform 
fenestration U-factor modeling work; (2) 
develop fenestration U:factor test 
methods; and (3) provide technical 
support for the development of standard 
fenestration U-factor performance 
testing procedures that could be 
established internationally.

A total of $1,371,500 will be required 
for a sixty (60) month period, of which 
$1,223,000 are DOE funds. In FY 1994 
$180,000 of DOE funds are expected to 
be available for award in February. The 
University of Massachusetts’ cost share 
is anticipated to be $148,500 over the 60 
month period.

Issued in Chicago, Illinois, on January 25, 
1994.
Timothy S. Crawford,
A ssistant M anager fo r  Human R esources and  
A dm inistration.
[FR Doc. 94-2447 Filed 2-2-94; 8:45 ami
BILLING CODE 6450-01-M

F e d e r a l  E n e r g y  R e g u l a t o r y  
C o m m i s s i o n

[D o ck et N o. E L 9 4 -2 0 -0 0 0 ]

G o r d o n s v i l l e  E n e r g y ,  L . P . ;  F i l i n g

January 28,1994.
Take notice that on January 13,1994, 

Gordonsville Energy, L.P. (Gordonsville) 
tendered for filing a Petition for Waiver 
of the Commission’s regulations under 
the Public Utility Regulatory Policies 
Act. Gordonsville petitions the 
Commission to waive the ownership 
requirements for qualifying 
cogeneration facilities as set forth in  
§ 292.206(b), 18 CFR 292.206(b) of the 
Commission’s regulations implementing 
section 201 of the Public Utility 
Regulatoiy Policies Act of 1978, as 
amended (PURPA) with respect to 
Gordonsville’s one hundred percent

(100%) ownership interest in two 
natural gas and oil-fired qualifying 
cogeneration facilities (the “Project”) 
located in Gordonsville, Virginia.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
February 14,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-2375 Filed 2-2-94; 8:45 ami 
BILLING CODE 6717-01-M

[D o ck et N o s. R P 9 4 -6 8 - 0 0 1 ]

M i s s i s s i p p i  R i v e r  T r a n s m i s s i o n  C o r p . ;  
P r o p o s e d  C h a n g e s  in  F E R C  G a s  T a r i f f

January 28,1994.
Take notice that on January 25 ,1994 , 

Mississippi River Transmission 
Corporation (MRT) tendered for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the following 
tariff sheets, with a proposed effective 
date of January 1,1994:
Second Revised Second Revised Sheet No. 5 
Second Revised Second Revised Sheet No. 6 
Second Revised Second Revised Sheet No. 10

MRT states that the purpose of the 
instant filing is to revise the Gas Supply 
Realignment Cost (GSRC) Surcharges 
applicable to Rate Schedules FTS and 
SCT originally filed by MRT on 
December 1 ,1993  and accepted by 
Commission order dated December io , 
1993 in Docket No. RP94-68. MRT 
states that the revised GSRC Surcharges 
proposed reflect (1) the use of the 
additional billing determinants 
associated with the seasonal 
southbound contracts in the surcharge 
derivation, and (2) a revised allocation 
of GSRC between MRT’s Market Zone 
and Field Zone based on the proportion 
of MRT’s fixed transmission cost o f 
service allocated to each zone as set 
forth in the January 14,1994 filing in 
Docket Nos. RS92-43 and RP93-4.

MRT states that a copy of its filing has 
been mailed to each of its jurisdictional
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customers and to the State .Commissions 
o f Arkansas, illinois and Missouri.

Any person desiring to protest said 
filing should Me a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 29426, in  accordance 
with §385.211 of the Commission’s 
Rules Of Practice and Procedure (18 CFR 
385-211). A ll such protests should he 
filed on or before February 4 ,1994. 
Protests will b e  considered by the 
Commission in determining fixe 
appropriate action to  be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies ofthis filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
i[FR Doc. 94^2378 Filed .2-2-94; 8:45 am)
BILLING CODE 4717-Ot-M

[D o ck et N o. R P 9 4 -8 0 - 0 0 0 J

N a t i o n a l  F u e l  G a s  S u p p l y  C o r p . ;  
T e c h n i c a l  C o n f e r e n c e

January 28,1994.
In  die Commission’s order issued on 

January 12,1994, in  the above- 
captioned proceeding, the Commission 
held that the filing raises issues for 
which a technical conference is to be 
convened. The conference to address 
the issues has been scheduled for 
Wednesday,February 9 ,1994  at 2  p.m. 
in a room to be designated at the offices 
of .the Federal Energy Regulatory 
Commission, 819  First Street,NE., 
Washington, DC 20426.

Ah interested persons ¡and staff are 
permitted to attend.
Lois D. Cashell,
Secretary.
(FR Dec. 94-3374 Filed 2-2 -94 ; 8:45 am] 
BILUNG CODE 6717-01-M

O v e r l a n d  T r a i l  T r a n s m i s s i o n  G o . ;  P r e -  
F i l i n g  C o n f e r e n c e

January ,28,1994.
Take notice that Commission staff 

will meet with representatives of 
Overland Trail Transmission Company 
in an informal, pre-filing conference to 
discuss Overland Trail’s petition for rate 
approval under §284.1Z3(b)(2)-Qf the 
Commission’s regulations which must 
be filed no later than March 31,1994. 
The conference will he held on 
Wednesday* February 9l, 1994, at 10 a.m. 
in a room to be designated at the offices 
of the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC .20426.

Attendance will he open to any 
interested party. For additional

information, please non tact Mark 
Heger le at (202) 208-0927.
Lois 0 . Cashell,
Secsetary.
(FR Dec. 04-2379 Filed 2-2 -94 ;8 :45  and
BILLING CODE 6717-01-M

[D o ck et N o. R P 9 3 - 1 9 2 -0 0 5 ]

T e x a s  E a s t e r n  T r a n s m i s s i o n  C o r p . ;  
P r o p o s e d  C h a n g e s  o f  F E R C  G a s  T a r i f f

January 28,1994.
Take notice that on January 2 6 ,1994 , 

pursuant to and in compliance with the 
Commission’s January 19 ,1994  Order in  
Docket No. RP93—192 ¡(January 19 
Order), Texas Eastern Transmission 
Corporation (Texas Eastern) tendered for 
filing as part o f  its  FERC Gas Tariff,
Sixth Revised Volume No. 1* the 
following tariff sheets:
P roposed to  foe E ffective Q ctober 3,1993
3rd Sub Original Sheet No. 253F 
2nd Rev 2nd Sub 1st Rev‘Sheet No. 627

Proposed to  foe E ffective N ovem ber 1,1993  
2nd Sub Original Sheet No. 627A

Texas Eastern states that the January 
19 Order accepted certain tariff sheets 
filed in Docket No. RP93-192-O02 on 
October 18,1993, end in  Docket No. 
R P93-192-904 on November 4 ,1993 , to 
be effective October 3 ,1998, subject to 
Texas Eastern Ming certain revisions as 
spedfied therein.

Texas Eastern states that in 
compliance with the January 19 Order, 
it hereby submits 3rd Sub Original 
Sheet No. 253F, to be effective October 
3 ,1993. .Such tariff sheet provides that 
the GSR Demand Surcharge w ill only be 
collected on those Rate Schedule VKFT 
quantities that do not enter Texas 
Eastern’s mainline system.

Further, Texas Eastern states that in 
compliance with the January 19 Order, 
it hereby submits 2nd Rev 2nd Sub 1st 
Rev Sheet No. 627, to be effective 
October 3 ,1993 , to revise Section 
15.2(C)(4) iff the General Terms and 
Conditions so that separate revenue and 
cost of service comparisons are 
performed tor both Rate Schedules 
LLFT and VKFT. Texas Eastern also 
submits 2nd Sub Original Sheet No. 
627A to reflect identical changes in 
Section 15.2(c)(4) to the tariff sheet 
effective November 1 ,1993 .

The proposed effective dates of the 
tariff sheets are October 3 ,1993 and 
November 1* 1993, as shown above;

Texas Eastern states that copies of the 
filing were served on firm customers o f 
Texas Eastern and interested state 
commissions. Texas Eastern states that 
copies of this filing have .also been 
served on Santa F e  Energy Resources,

Inc., Had son Gas .Systems, Inc. and 
Murphy Exploration and Production 
Company.

Any person desiring to protest said 
filing should file  a  protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., , 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s  
Rules of Practice and Procedure. All 
such protests should be filed on or 
before February 4 ,1 9 9 4 . Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but w ill not serve to make the 
protestants parties to  the proceeding. 
Copies of this filing are -on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 94-2376 Filed 2-2 -94 ; 8:45 am] 
BILUNG CODE tm -O M M

[D o ck et No. E R 9 4 -9 0 8 -0 0 0 ]

U n i o n  E l e c t r i c  C o . ;  F i f i n g

January 28, 3994.

Take notice that Union Electric 
Company fUE), tendered for filing a 
Notice o f  Cancellation of Supplement 
No. 1.7 to FERC Rate Schedule FERC 
No. 152 between Associated Electric 
Cooperative, Inc. and UE.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 985.214). All such motions 
or protests should be filed on or before 
February 11 ,1994 . Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but wifi not serve to make 
protestants parties to  the proceeding. 
Any person wishing to become a party 
must file a motion to Intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 94-2377 Filed 2-2-94; 8:45 am] 
BILUNG COSE 6717-01-M
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E N V IR O N M E N T A L  P R O T E C T I O N  
A G E N C Y

[F R L -4 8 3 2 -2 ]

A g e n c y  I n f o r m a t i o n  C o l l e c t i o n  
A c t i v i t i e s  U n d e r  O M B  R e v i e w

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et s e q ) , this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden.
DATES: Comments must be submitted on 
or before March 7,1994.
FOR FURTHER INFORMATION CONTACT: For 
further information or to obtain a copy 
of this ICR, contact Sandy Farmer at 
EPA, (202) 260-2740.

SUPPLEMENTARY INFORMATION:
Office of Air and Radiation

Title: New Source Performance 
Standard (NSPS) for Electric Arc 
Furnaces and Argon-Oxygen 
Decarburization Vessels (NSPS Subparts 
AA and AAa)—Information 
Requirements (EPA ICR No. 1060.07; 
OMB No. 2060-0038). This is a request 
for renewal of a currently approved 
information collection.

A bstract: The owner or operator of 
electric arc furnaces and Argon-Oxygen 
decarburization vessels must provide 
EPA, or the delegated State regulatory 
authority with the following one-time- 
only reports: notification of the 
anticipated and actual dates of startup; 
notification of any physical or 
operational change to an existing facility 
which may increase the regulated 
pollutant emission rate; notification of 
demonstration of the continuous 
monitoring system (CMS); notification 
of the date of the initial performance 
test; and the results of the initial 
performance test. The owner or operator 
is also required to maintain records of 
the occurrence and duration of any 
startup, shutdown, or malfunction in 
the operation of an affected facility, or 
any period during which the monitoring 
system is inoperative.

The owner or operator of electric arc 
furnaces controlled by a direct shell 
evacuation system must install and 
maintain a continuous monitoring 
device that continuously records 
pressure inside the electric arc furnaces

(EAF), and records 15 minute integrated 
averages.

The owner or operator must also 
submit semiannual reports of 
unacceptable operation of the affected 
facilities, and semiannual reports of 
exceedances of control device opacity.

The notifications and reports enable 
EPA or the delegated State to determine 
that best demonstrated technology is 
installed and properly operated and 
maintained and to schedule inspections.

Burden Statem ent: The burden for 
this collection of information is 
estimated to average 23 hours per 
response for reporting and 311 hours 
per recordkeeper annually. This 
estimate includes the time needed to 
review instructions, develop a recall 
plan, create and gather data, and review 
and store the information.

Respondents: Owners or operators of 
electric arc furnaces and argon-oxygen 
decarburization vessels.

E stim ated  No. o f  R espon dents: 60. 
E stim ated  No. o f  R espon ses p er  

R espon den t: 2.
E stim ated  T otal A nnual Burden on  

R espon den ts: 21,429.
Frequ en cy  o f  C ollection  : Initial 

notifications and reporting.
Send comments regarding the burden 

estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden to: 
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (2136), 401 M Street, SW., 
Washington, DC 20460. 

and
Mr. Chris Wolz, Office of Management 

and Budget, Office of Information and 
Regulatory Affairs, 725 17th Street, 
NW., Washington, DC 20503.
Dated: January 27,1994.

Paul Lapsley,
Director, Regulatory M anagement Division. 
[FR Doc. 94-2440 Filed 2-2-94; 8:45 am)
BILUNG CODE 6560-60-F

[F R L - 4 8 3 2 -3 ]

A g e n c y  I n f o r m a t i o n  C o l l e c t i o n  
A c t i v i t i e s  U n d e r  O M B  R e v i e w

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq .), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected

cost and burden; where appropriate, it 
includes the actual data collection 
instrument.
DATES: Comments must be submitted on 
or before March 7,1994.
FOR FURTHER INFORMATION CONTACT: For 
further information, or a copy of this 
ICR, contact Sandy Farmer at (202) 260— 
2740.
SUPPLEMENTARY INFORMATION:

Office of Air and Radiation

T itle: Information Requirements for 
Importation of Nonconforming Vehicles. 
(EPA ICR No. 0010.07; OMB No. 2060- 
0095). This ICR requests renewal of the 
existing clearance.

A bstract: Importers of nonconforming 
motor vehicles or engines for resale 
must provide EPA with information 
sufficient to determine whether these 
vehicles/engines have been brought into 
conformity with Federal requirements. 
The information required includes: 
vehicle/engine identification, vehicle/ 
engine emissions test results, U.S. 
customs entry data, and importer/owner 
name and address, together with 
certification that all the information 
given is correct. EPA uses this 
information to ensure compliance with 
the Clean Air Act.

Burden Statem ent: Public reporting 
burden for this collection of information 
is estimated to average 40 minutes per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering the data needed, and 
completing the collection of 
information. Public recordkeeping 
burden for this collection of information 
is estimated to average 75 hours per 
respondent.

R espon den ts: Importers of 
nonconforming vehicles or engines for 
resale

E stim ated  N um ber o f  R espon den ts: 
6808.

E stim ated  T otal A nnual Burden on  
R espon den ts: 5800 hours.

Frequ en cy  o f  C ollection  : Upon 
importation of vehicle of engine.

Send comments regarding the burden 
estimate, or any other aspect of this 
information collection, including 
suggestions for reducing the burden, to:

Sandy Farmer, U.S. Environmental 
Protection Agency, Information Policy 
Branch (2136), 401 M Street, SW., 
Washington, DC 20460.

and
Troy Hillier, Office of Management and 

Budget, Office of Information and 
Regulatory Affairs, 725 17th Street, 
NW., Washington, DC 20530.
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Doted: January 27,1994.
Paul Lapdejr,
Director, Regulatory M anagement Division. 
[FRDoc. 94-2439 Filed 2-2-94;-8:45 am] 
BILLING CODE 6560-60-F

[FRL-4933-2]

M i c h i g a n ;  C l e a n  A i r  A c t  S e c t i o n  1 8 2 ( 1 )  
N O x R A C T  E x e m p t i o n  - P e t i t i o n

AGENCY: United States Environmental 
Protection Agency (USEPA). 
action : N rrticB off availability.

SUMMARY: The USEPA is  announcing 
that the State o f  Michigan has filed a 
petition proposing that the southeast 
Michigan moderate ozone 
nonattainment area be exempted hem  
the requirement to  implement oxides o f 
nitrogen (NOx) Reasonably Available 
Control Technology (RACT) controls 
pursuant to section 182(f) of the Clean 
Air Act (Act). This petition is available 
for public review.
FOR FURTHER INFORMATION CONTACT: 
Daniel Meyer, Air Toxics and Radiation 
Branch, Regulation Development 
Section (AT—18J), United States 
Environmental Protection Agency, 
Region 5 ,Chicago, Illinois 60604, (312) 
886-9401.
SU PPLEMENTARY INFORMATION: On 
November 15,1993 the Michigan 
Department of Natural Resources 
«submitted a petition proposing theft the 
joutheast Michigan moderate ozone 
nonattainment area be exempted from 
the requirement to implement NOx 
RACT controls pursuant to section 
182(f) of the Act. More specifically, th is 
exemption request is being made 
according to provisions cited in a 
USEPA memorandum dated September 
i f ,  1993 from Michael Shapiro, to dm 
Regional Offices. The exemption request 
is based on monitoring data which 
demonstrates that the ozone standard 
has been attained in this nonattainment 
area for the past 3 years, 1991 through 
1993.

Dated: December 30,1993.
V aid as V. Adamkus,
Regional Administrator.
IFR Doc. 94-2442 Filed 2-2 -94 ; 8:45 am] 
BILLING CODE 6450-01-P

[FRL-4832-0]

C h a n g e  in  S o l i c i t a t i o n  P r o c e d u r e s  
U n d e r  t h e  S m a l l  B u s i n e s s  
C o m p e t i t i v e n e s s  D e m o n s t r a t i o n  

P r o g r a m

AGENCY: Environmental Protection 
Agency.

ACTION: Notice.

SUMMARY: Title VII of the “Business 
Opportunity Development Act o f  1988“ 
(Pub. JL 100-656) established the Small 
Business Competitiveness 
Demonstration Program mid designated 
ten {!G) agencies, including the 
Environmental Protection Agency 
(EP A), to conduct the program over a 
four (4) year period from January 1 ,
1989 to December 31 ,1992 . The Small 
Business Opportunity Enhancement Act 
of 1992 (Pub. L. 102—366) extended the 
demonstration program until September
30,1996, and made certain changes in 
the procedures for operation of the 
demonstration program.

The law designated fbui\{4) industry 
groups for testing whether the 
competitive capabilities o f  the specified 
industry groups will enable them to 
compete successfully on  an unrestricted 
basis. The four (4) industry groups are: 
Construction {except dredging); 
architectural and engineering (A&E) 
services (including surveying and 
mapping); refuse systems and related 
services (limited to trash/garbage 
collection services); and non-nuclear 
ship repair. Uniter the program, when a 
participating agency does not meet its 
small business participation goal, small 
business set-asides must be reinstated in 
the particular industry group. If «nail 
business goals are achieved in 
subsequent quarters, the agency may 
cancel the set-asides and return to full 
and open competition. The small 
business goal is 40 percent of the total 
contract dollars awarded for 
construction, trash/garbage collection 
services, and non-nuclear ship repair 
and 35 percent of the total contract 
dollars awarded Tor architect-engineer 
services. The program reserves For 
emerging small businesses 
procurements under $25,000 for 
construction, trash/garbage collection 
services, and non-nuclear ship repair, 
and under $50,000 for architect- 
engineer services.

This notice announces modifications 
to EPA’s solicitation practices under the 
demonstration program based on a  
review of the Agency’s performance 
during the period from fuly 1 ,1 9 9 2  to 
June 30,1993. Modifications to  
solicitation practices are set forth in the 
Supplementary Information section 
below and apply to solicitations issued 
on or after the date of publication of this 
notice.
EFFECTIVE DATE: This notice is effective 
upon publication in the F e d e r a l  
Register.
FOR FURTHER INFORMATION CONTACT: 
Edward N. Chambers at {202) 260-6028.

SUPPLEMENTARY INFORMATION:

C o n s t r u c t io n  S e r v i c e s  in  S I C  C o d e s  
1 6 2 9 , 1 7 6 1 ,  a n d  1 7 9 6

1. Procurements over $25,000 for 
these SIC codes will be set aside for 
small business when there is a 
reasonable expectation of obtaining 
competition from two or more small 
businesses. If no expectation exists, the 
procurements will be conducted on mi 
unrestricted basis.

2 .  A r c h i t e c t - E n g i n e e r  S e r v i c e s  {A M  P S C  
C o d e s  U n d e r  t h e  D e m o n s tr a t io n  
P r o g r a m

Procurements ever $50,000 for all 
architect-engineer services will be set 
aside for small business when there is 
a reasonable expectation o f obtaining 
competition from two o r  more small 
businesses. If no expectation ̂ exists, the 
procurements w ill be conducted on an 
unrestricted.basis.

Dated: January 4,1994.
Betty L  Bailey,
Director, O ffice o f A cquisition Management. 
[FR Doc. 94-2438 Filed 2-2-94; 8:45 am) 
BILUNG CODE 6MB SO ti

[FRL-4833-7]

R e v i s i o n  o f  t h e  V e r m o n t  N a t i o n a l  
P o l l u t a n t  D i s c h a r g e  E l i m i n a t i o n  
S y s t e m  P r o g r a m  T o  A u t h o r i z e  t h e  
I s s u a n c e  o f  G e n e r a d  P e r m i t s

AGENCY: U.S. Environmental Protection 
Agency.
ACTION: Notice of Approval o f the 
National Pollutant Discharge 
Elimination System General Permit 
Program of the State of Vermont.

SUMMARY; On August 26,1993, the 
Regional Administrator for the 
Environmental Protection Agency 
(EPA), Region I, approved the State of 
Vermont’s  National Pollutant Discharge 
Elimination System (NPDES) General 
Permit Program. Ob  April 22,1993, the 
Vermont Agency o f Natural Resources 
(Vermont ANR) submitted a formal 
request for approval to revise its NPDES 
Permit Program to authorize the 
issuance of general NPDES permits. 
This action authorizes the State of 
Vermont to issue general permits in lieu 
of individual NPDES permits. Based on 
its review of Vermont’s  legal authority, 
EPA determined that mo statutory or 
regulatory changes were necessary for 
the State to administer a  general permit 
program. EPA has thus determined 
Vermont’s  program modification tobe 
non-substantial. *
FOR FURTHER INFORMATION CONTACT: 
William Wandle, U S . Environmental
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Protection Agency, Region I (WMN), 
John F. Kennedy Federal Building, 
Boston, Massachusetts 02203, (617) 
565-3585.

SUPPLEMENTARY INFORMATION:
I. Background

EPA regulations at 40 CFR 122.28 
provide for the issuance of general 
permits to regulate the discharge of 
wastewater which results from 
substantially similar operations, are of 
the same type wastes, require the same 
effluent limitations or operating 
conditions, require similar monitoring 
and are more appropriately controlled 
under a general permit rather than by 
individual permits.

Vermont was authorized to administer 
the NPDES program on March 11 ,1974. 
As previously approved, the State’s 
program did not include provisions for 
the issuance of general permits. A 
number of categories of discharges ran 
be appropriately regulated by general 
permits. For these reasons, the Vermont 
ANR requested a revision of the State’s 
NPDES program to provide for the 
issuance of general permits. The 
categories proposed for coverage under 
the general permit program include: 
Storm water discharges, non-contact 
cooling water, non-pollution discharges 
and classes of discharges where 
individual permits for such a class 
would be substantially similar.

Each general permit will be subject to 
EPA review ana approval as provided 
by 40 CFR 123.44. Public notice and 
opportunity to request a hearing is also 
provided for each general permit.

II. Discussion
The State of Vermont submitted in 

support of its request a program 
description, an Amendment to the 
Memorandum of Agreement, and copies 
of the relevant statutes and regulations 
for implementing the program. In 
addition, the State submitted a 
statement, dated November 20 ,1992 , by 
the Attorney General certifying, with 
appropriate citations to the statutes and 
regulations, that the State has adequate 
legal authority to administer the general 
permit program as required by 40 CFR 
123.23(c). The program description 
supplementing the original application 
for die NPDES program authority to 
administer the general permit program 
includes the authority to perform each 
of the activities set forth in 40 CFR 
122.28. The Amendment to the 
Memorandum o f Agreement between 
the State of Vermont ANR and EPA, 
Region I designates the procedures 
through which general permits will be 
issued and administered by the State. 
Based upon Vermont’s program 
description and upon its experience in 
administering an approved NPDES 
program, EPA has concluded that the 
State will have the necessary procedures 
and resources to administer the general 
permit program.

TO. Federal Register Notice of Approval 
of State NPDES Programs or 
Modifications

Today’s Federal Register notice 
announces the approval of Vermont’s 
authority to issuegeneral permits. EPA 
provides Federal Register notice of

State NPDES Program  Status
12/03/93

actions by the Agency approving or 
modifying a State NPDES program. The 
following table provides the public with 
a current listing of the status of NPDES 
permitting authority throughout the 
country.

IV. Review Under Executive Order 
12291 and the Regulatory Flexibility 
Act

The Office of Management and Budget 
has exempted this rule from the review 
requirements of Executive Order 12291 
pursuant to section 8(b) of that Order.

Under the Regulatory Flexibility Act, 
EPA is required to prepare a Regulatory 
Flexibility Analysis for all rules which 
may have a significant impact on a 
substantial number of small entities. 
Pursuant to section 605(d) of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq .), I certify that this State General 
Permit Program will not have a 
significant impact on a substantial 
number of small entities. Approval of 
the Vermont NPDES State General 
Permit Program establishes no new 
substantive requirements, nor does it 
alter the regulatory control over any 
industrial category. Approval of the 
Vermont NPDES State General Permits 
Program merely provides a simplified 
administrative process.

Dated: January 25,1994.
P a tric ia  L . M ean ey ,

Acting R egional Adm inistrator.

-Approved 
State NPDES 

permit pro
gram

Approved to 
regulate Fed
eral facilities

Approved
State

pretreatment
program

Approved gen
eral permits 

program

Alabama__________________ .......... . 10/19/79
11/01/86
05/14/73
03/27/75
f»/9A/73

10/19/79
11/01/86
05/05/78

10/19/79
11/01/86
09/22/89

06/26/91
11/01/86
09/22/89
03/04/83

Arkansas...... ..... ................ ...... .......
California -..... T....T ............... jjjj | ...............
Colorado ...... ................... ...................................
Connecticut_____________________  ___ m/no/no AA/rva/o*
Delaware ................ ........ .........  ............... 04/01/74

06/28/74
w nnnA

w l/v9rUv WfwwrOl uonu/9£
10/23/92
01/28/91Georgia .T...... ..........  , 12/08/80

nA/ni/7o
03/12/81Hawaii____ ...__ „ __ ,,,

Illinois ...__ 10/23/77
01/01/75
nft/m /7ft

ftO/9n/7Q
UOflc/oO Uy/30/91

Indtana__.....__........... ~./,■ 19/OQ/7A
Ul/U4/o4

Iow a_______ ___.___ _____ _ nAMn/7ft
vWUZ/91

Kansas....... ................. 06/28/74
09/30/83
09/05/74
10/17/73
06/30/74
05/01/74
10/30/74
06/10/74
06/12/74
09/19/75

08/28/85
09/30/83
11/10/87
12/09/78
19/nO/7fl

UO/UO/Ol
«11/24/93
09/30/83
09/30/91
11/29/93

Kentucky .......  .....  ,.T 09/30/83
09/30/85

06/07/83»
Maryland______ .______ ..._____ ...
Michigan........ ........... .....______ ____
Minnesota_______ ___
Mississippi_______ _____ 01/28/83

06/26/79
06/23/81
11/02/79
08/31/78

05/13/82
06/03/81

»¿/lo/or 
09/27/91 
12/12/85 
04/29/83 
07/20/89 
07/27/92

Missouri_________________
Montana__ _______ ___
Nebraska____ _________ ..___ 09/07/84Nevada________  _____
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State NPDES Program  Status— Continued
12/03/93

Approved 
State NPDES 

permit pro
gram

Approved to 
regulate Fed
eral facilities

Approved
State

pretreatment
program

Approved gen
eral permits 

program

New Jersey................................................................................................... 04/13/82 04/13/82 04/13/82 04/13/82
New York ...................................................................................................... 10/28/75 06/13/80 10/15/92
North Carolina............................................................................................... 10/19/75 09/28/84 06/14/82 09/06/91
North Dakota................................................................................................. 06/13/75 01/22/90 01/22/90

03/11/74 01/28/83 07/27/83 08/17/92
Oregon .......................................................................................................... 09/26/73 03/02/79 03/12/81 02/23/82
Pennsylvania............................................................................... .................. 06/30/78 06/30/78 08/02/91
Rhode Island................................................................................................. 09/17/84 09/17/84 09/17/84 09/17/84
South Carolina............................................................................... ............... 06/10/75 09/26/80 04/09/82 09/03/92
Tennessee .................................................................................................... 12/28/77 09/30/86 08/10/83 04/18/91

07/07/87 07/07/87 07/07/87 07/07/87
Vermont ........................................................................................................ 03/11/74 03/16/82 »>08/26/93
Virgin Islands ................................................................. ..............................
V irgin ia..........................................................................................................

06/30/76
03/31/75 02/09/82 04/14/89 05/20/91

Washington................................................................................................ . 11/14/73 09/30/86 09/26/89
West V irginia.................................................................................. ............. 05/10/82 05/10/82 05/10/82 05/10/82
Wisconsin.................................................................................................. . 02/04/74 11/26/79 12/24/80 12/19/86
W yoming....................................................................................................... 01/30/75 05/18/81 09/24/91

TOTALS................................................................................................. 39 34 27 38
Number of Fully Authorized Programs (Federal Facilities, Pretreatment, General Permits) *  25 
»New.
bThis Action.

IFR Doc. 94-2436 Filed 2-2-94; 8:45 am]
BILLING CODE 6560-60-P

F E D E R A L  C O M M U N I C A T I O N S  
C O M M I S S I O N

P u b l i c  i n f o r m a t i o n  C o l l e c t i o n  
R e q u i r e m e n t s  S u b m i t t e d  t o  O f f i c e  o f  
M a n a g e m e n t  a n d  B u d g e t  f o r  R e v i e w

January 27,1994.
The Federal Communications 

Commission has submitted the 
following information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of these submissions may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, Inc., 2100 M Street, NW., Suite 
140, Washington, DC 20037, (202) 8 5 7 - 
3800. For further information on these 
submissions contact Judy Boley, Federal 
Communications Commission, (202) 
632-0276. Persons wishing to comment 
on these information collections should 
contact Timothy Fain, Office of 
Management and Budget, room 3235 
NEOB, Washington, DC 20503, (202) 
395-3561.

OMB Number: 3060-0157.
Title: Section 73.99, Presunrise 

Service Authorization (PSRA) and 
Postsunset Service Authorization 
(PSSA).

Action: Extension of a currently 
approved collection.

Respondents: Businesses or other for- 
profit (including small businesses.

Frequency o f Response: On occasion 
reporting requirement.

Estimated Annual Burden: 360 
responses; .25 hours average burden per 
response; 90 hours total annual burden.

Needs and Uses: Section 73.99(e) 
requires the licensee of an AM broadcast 
station intending to operate with a 
presunrise or postsunset service 
authorization to submit by letter the 
licensee’s name, call letters, location, 
the intended service, and a description 
of the method whereby any necessary 
power reduction will be achieved. Upon 
submission of this information, 
operation may begin without further 
authority. The letter is used by FCC staff 
to maintain complete technical 
information about the station to ensure 
that the licensee is in full compliance 
with the Commission’s rules and will 
not cause interference to other stations..

OMB Number: 3060-0240.
Title: Section 74.651, Equipment 

Changes.
Action: Extension of a currently 

roved collection.
espondents: Businesses or other for- 

profit (including small businesses.
Frequency o f Response:On occasion 

reporting requirement.
Estimated Annual Burden: 24 

responses; 1 hour average burden per 
response; 24 hours total annual burden.

Needs and Uses: Section 74.651(b) 
requires licensees of TV auxiliary 
broadcast stations to notify the FCC in

writing of equipment changes which 
may be made at licensee’s discretion 
without use of a formal application 
form. The data is used by FCC staff to 
maintain complete technical records 
regarding a licensee’s facilities.

OMB Number: 3060-0241.
Title: Section 74.633, Temporary 

Authorization.
Action: Extension of a currently 

approved collection.
Respondents: Businesses or other for- 

profit (including small businesses.
Frequency o f Response: On occasion 

reporting requirement.
Estimated Annual Burden: 60 

responses; 2 hours average burden per 
response; 120 hours total annual 
burden.

Needs and Uses: Section 74.633 
requires that licensees of television 
auxiliary broadcast stations submit an 
informal request for special temporary 
authority to operate that station on a 
temporary basis under certain 
circumstances. The data is used by FCC 
staff to ensure that interference will not 
be caused to other established stations.

OMB Number: 3060-0242.
Title: Section 74.604, Interference 

Avoidance.
Action: Extension of a currently 

approved collection.
Respondents: Businesses or other for- 

profit (including small businesses.
Frequency o f Response: On occasion 

reporting requirement.
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Estim ated A nnual B urden: 1 
response; 1 hour average burden per 
response; 1 hour total annual burden.

N eeds an d  U ses: Licensees assigned a 
common channel for TV pickup, TV 
studio transmitter link, or TV relay 
purposes in the same area, where 
simultaneous operation is 
contemplated, shall take such steps as 
may be necessary to avoid mutual 
interference. Section 74.604 requires 
that the Commission be notified if  a 
mutual agreement to avoid interference 
cannot be reached. The data is used by 
FCC staff to take such actions as may be 
necessary to assure an equitable 
distribution of available frequencies, 
thereby preventing mutual interference.

OMB N um ber: 3060—0474.
Title: Section 74.1263, Time of 

Operation.
A ction: Extension of a currently 

roved collection.
espon den ts: Businesses or other for- 

profit (including small businesses.
Frequency o f  R espon se: On occasion 

reporting requirement.
Estim ated A nnual B urden: 75 

responses; .50 hours average burden per 
response; 38 hours total annual burden.

N eeds an d  U ses: Section 74.1263(c) 
requires licensees of FM translator or 
booster stations to notify the 
Commission of its intent to discontinue 
operations for 30 or more consecutive 
days. In addition, licensees must notify 
the Commission within 48 hours of the 
stations’ return to operation. Section 
74.1263(d) requires FM translator or 
booster station licensees to notify the 
Commission of its intent to permanently 
discontinue operations and to forward 
the station license to the FCC for 
cancellation. The data is used by FCC 
staff to keep records up-to-date. These 
notifications inform FCC staff that 
frequencies are not being used for a 
specified amount of time and that 
frequencies have become available for 
other users.
Federal Communications Commission. 
W illiam F. Cat on,
Acting Secretary.
[FR Doc. 94-2404 Filed 2-2-94; 8:45 am) 
BILLING CODE 6712-01-M

FEDERAL MARITIME COMMISSION

Ocean Freight Forwarder License 
Applicants

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 
1718 and 46C FR  510).

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarders, 
Federal Maritime Commission, 
Washington, DC 20573.
Loba Corp., 3200 NW 77th Court,

Miami, FL 33122. Officers: Juan 
Ramon Poll, President, Demetrio Pina, 
Vice President, Vilma Pina, Secretary, 
Raul Cabrera, Treasurer 

Sterling International Forwarders, Inc., 
1716 NW 82nd Ave., Miami, FL 
33126. Officers: Aurelia Sierra, 
President/Secretary, Reynaldo Borges, 
Treasurer, Miguel Turbay, Registered 
Agent

Perfectransport, Inc., 22 Bonnie Lane, 
Colonia, NJ 07067. Officer. Astrid 
Fisco-Heinlein, President/CEO 

International Transport Services Inc., 20 
Lafayette Place, Kenilworth, NJ 07033. 
Officers: Yaron Nagrin, President/ 
Treasurer, Tamar Nagrin, Vice 
President/Secretary

Mary Ocean International Freight, 2644
W. Pico.Blvd., Los Angeles, CA 
90006. Jorge L. Rojas, Sole Proprietor 

Olympic International Freight 
Forwarders, Inc., 4411 NW 74th Ave., 
Miami, FL 33166. Officers: Teresa 
Guzman, President, Jose L. Guzman, 
Stockholder, Rodrigo Guzman, Vice 
President

Maritime Terminal, Inc., Whalers’
Wharf, New Bedford, MA 02740. 
Officers: David Wechsler, President, 
Richard Gwinn, Director/Stockholder, 
Frederick P. McBrier, Vice President/ 
Director/Stockh.

Oilfield Supply and Service Company, 
6741 Satsuma Drive, Houston, TX 
77041. Officers: Eleonora G. Lucas, 
President, Edward D. Quinn, Vice 
President

Cheetah Express Freight Forwarding, 
20336 N.W. 55th Court, Miami, FL 
33054. Lucia Alcala, Sole Proprietor
By the Federal Maritime Commission. 
Dated: January 28,1994.

Joseph C. Polking,
Secretary.
|FR Doc. 94-2372 Filed 2-2-94; 8:45 am]
BILLING CODE 6730-01-M

Ocean Freight Forwarder License; 
Revocations

Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 
1984 (46 U .S.C  app. 1718) and the 
regulations of the Commission 
pertaining to the licensing of ocean 
freight forwarders, 46 CFR 510.

L icen se N um ber: 3350 
N am e; Puget Sound Warehousing, Inc. 
A ddress: P.O. Box 1375, Tacoma, WA 

98401
D ate R evoked : December 2 ,1993  
R eason : Failed to maintain a valid 

surety bond. #
L icen se N um ber: 3667 
N am e: Atlant (USA), Inc.
A ddress: 1609 S. Bentley Ave., #4, Los 

Angeles, CA 90025 
D ate R evoked : December 10,1993 
R eason : Failed to maintain a valid 

surety bond.
L icen se N um ber: 3339 
N am e: ASL Forwarding, Inc.
A ddress: 114 E. 32nd Street, Ste. 703, 

New York, NY 10016 
D ate R evoked : December 10,1993 
R eason : Surrendered license 

voluntarily.
L icen se N um ber: 1862 
N am e: Merit Brokerage Co., Inc. 
A ddress: 2950 Los Feliz Blvd., Ste, 105, 

Los Angeles, CA 90039 
D ate R evoked : December 31,1993 
R eason : Surrendered license 

voluntarily.
Bryant L. VanBrakle,
Director, Bureau o f Tariffs, Certification and  
Licensing.
(FR Doc. 94-2414 Filed 2-2-94; 8:45 am] 
BILUNG COOE 6730-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

Public Information Collection 
Requirements Submitted to the Office 
of Management and Budget (OMB) for 
Clearance

AGENCY: Health Care Financing 
Administration, HHS.

The Health Care Financing 
.Administration (HCFA), Department of 
Health and Human Services, has 
submitted to OMB the following 
proposals for the collection of 
information in compliance with the 
Paperwork Reduction Act (Pub. L. 9 6 -  
511).

1. Type o f  R equ est: New collection; 
T itle o f  In form ation  C ollection : 
Evaluation of the Medicare Case 
Management Demonstration; Form  N o.: 
HCFA-161; Use; To assess the impact of 
case management for patients with high 
cost conditions on quality of care, 
satisfaction with care, and use and cost 
of services not covered by Medicare; 
Frequency: One time; R espon den ts: 
Individuals or households; E stim ated  
N um ber o f  R espon ses: 1,800; A verage 
H ours P er R espon se: .28; T otal 
E stim ated Burden H ours: 504.
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2. Type o f  R equ est: New Collection; 
T itle o f  In form ation  C ollection : 
Evaluation of the Medicaid Uninsured 
Demonstrations; Form  N o.: HCFA-R- 
160; Use; Telephone surveys of 
individual purchasers and employers 
offering the demonstration insurance 
package hnd comparison group 
members. Surveys will collect 
information on demographic 
characteristics, prior insurance 
coverage, health status, access to care, 
and use of services, as well as, employer 
reasons for participating and their 
experience with the demonstration; 
Frequ en cy: Annually; R espon den ts: 
Individuals or households; E stim ated  
N um ber o f  R espon ses: Individuals 
(2,002), Employers (196); A verage H ours 
P er R espon se: Individuals (.42), 
Employers (.25); T otal E stim ated  
Burden H ours: 1,508.

3. Type o f  R equ est: Reinstatement; 
T itle o f  In form ation  C ollection : Internal 
Revenue Service (IRS), Social Security 
Administration (SSA), and HCFA Data 
Match; Form  N o.: HCFA-R-137; U se: 
Employers identified through a match of 
IRS, SSA, and Medicare records will be 
contacted concerning group health plan 
coverage of identified individuals to 
ensure compliance with Medicare 
Secondary Payor provisions; Frequ en cy: 
Annually; R espon dents: Nonprofit 
organizations, Federal agencies or 
employees, businesses or other for 
profit; E stim ated N um ber o f  R espon ses: 
423,095; A verage H ours P er R espon se: 
5.8560843; Total Estimated Burden 
Hours: 2,477,680.

4. Type o f  R equ est: Extension; T itle o f  
In form ation  C ollection : Analysis of 
Malpractice Premium Data; Form  N o.: 
HCFA-R-143; U se: Survey of physician 
owned medical liability insurers for use 
in computing the input component of 
the physician liability component of the 
Geographic Practice Cost Index and the 
Medicare Economic Index; Frequ en cy: 
Annually; R espon den ts: State or local 
governments, Small businesses or 
organizations, Nonprofit organizations; 
E stim ated  N um ber o f  R espon ses: 
Reporting (544), Recordkeeping (68); 
A verage H ours P er R espon se: Reporting 
(.25), Recordkeeping (1); T otal 
E stim ated  Burden H ours: 204.

5. Type o f  R equ est: Reinstatement; 
T itle o f  In form ation  C ollection : 
Emergency & Foreign Hospital 
Services—Beneficiary Statement in 
Canadian Travel Claims; Form  N o.: 
HCFA-R-96; Use: In Canadian travel 
claims, a statement is required from the 
beneficiary indicating point of entry 
into Canada; route being traveled at time 
of emergency, and an explanation of any 
deviation from intended route or 
nonroutine stopover. The intermediary

uses this information to determine if  the 
beneficiary was traveling between 
Alaska and another State through 
Canada by the most direct route without 
unreasonable delay to acquire medical 
care and thus, entitled to benefits; 
Frequ en cy: On occasion; R espon den ts: 
Individuals or households; E stim ated  
N um ber o f  R espon ses: 1,700; A verage 
H ours P er R espon se: .25; Total 
E stim ated  Burden H ours: 425. 
(recordkeeping).

6. Type o f  R equ est: Revision; Title o f  
In form ation  C ollection : Survey Report 
Form; Form  N o.: HCFA-1557; U se: This 
survey form is an instrument used by 
the State agency to record data collected 
in order to determine compliance with 
Clinical Laboratory Improvement 
Amendments. This information is 
needed for laboratory certification and 
recertification; Frequ en cy: Biennially; 
R espon den ts: State or local 
governments, Businesses or other for 
profit, Federal agencies or employees, 
Small businesses or organizations; 
Estim a ted  N um ber o f  R espon ses:
31,200; A verage H ours P er R espon se: 
.54; T otal E stim ated Burden H ours: 
16,848. (recordkeeping).

7. Type o f  R equ est: Extension; T itle o f  
In form ation  C ollection : Medicaid 
Management Information System 
(MMIS); Form  N o.: HCFA-R-4; U se:
The MMIS is a State operated, federally 
mandated, computer system used for 
automated Medicaid claims processing 
and information retrieval for program 
management. Data elements represent 
the federally imposed recordkeeping 
requirements of MMIS; Frequ en cy: 
Annually; R espon den ts: State or local 
governments; E stim ated  N um ber o f  
R espon ses: 48; A verage H ours P er 
R espon se: 45,965;, T otal E stim ated  
Burden H ours: 2,206,320.

Additional Information or Comments: 
Call the Reports Clearance Office on 
(410) 966-5536 for copies of the 
clearance request packages. Written 
comments and recommendations for the 
proposed information collections 
should be sent within 30 days of this 
notice directly to the OMB Desk Officer 
designated at the following address: 
OMB Human Resources and Housing 
Branch, Attention: Allison Eydt, New 
Executive Office Building, room 3001, 
Washington, DC 20503.

Dated: Ianuary 26,1994.
John A. Streb,
Director, M anagement Planning and Analysis 
Staff, O ffice o f  Budget and Adm inistration, 
H ealth Care Financing A dm inistration.
[FR Doc. 94-2425 Filed 2-2-94; 8:45 ami 
BILLING CODE 4120-03-P

National Institutes of Health

National Cancer Institute; Meeting of 
the Cancer Biology-Immunology 
Contracts Review Committee

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Cancer Biology-Immunology 
Contracts Review Committee, National 
Cancer Institute, National Institutes of 
Health, on February 25 ,1994, at the 
Executive Plaza North Building, 
Conference room G, 6130 Executive 
Boulevard, Rockville, Maryland 20892.

This meeting will be open to the 
public on February 25 from 8:30 am to 
9:30 am to discuss administrative 
details. Attendance by the public will be 
limited to space available. In accordance 
with provisions set forth in sections 
552b(c)(4) and 552b(c)(6), title 5, U.S.C. 
and section 10(d) of Public Law 92-463, 
the meeting will be closed to the public 
on February 25 from 9:30 am to 
adjournment for the review, discussion, 
and evaluation of individual contract 
proposals. These proposals and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy.

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, Executive Plaza North 
Building, room 630E, National Institutes 
of Health, 9000 Rockville Pike, 
Bethesda, Maryland 20892-9003, (301) 
496-5708, will provide a summary of 
the meeting and a roster of the 
committee members upon request.

Dr. Lalita D. Palekar, Scientific 
Review Administrator, Cancer Biology- 
Immunology Contracts Review 
Committee, 9000 Rockville Pike, room 
609, Bethesda, Maryland 20892-9003, 
(301) 496-7575, will furnish substantive 
program information.

Individuals who plan to attend and 
need special assistance such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Ms. Alma O. Carter, (301) 496- 
7523 in advance of the meeting.
(Catalog o f Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower;
93.399, Cancer Control.)
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Dated: January 27,1994.
Susan K. Feldman,
Committee M anagement O fficer, NIH.
[FR Doc. 94-2454 Filed 2-2-94; 8:45 am]
BILUNO CODE 4140-01-**

National Cancer Institute; Meetings of 
the National Cancer Advisory Board 
and its Subcommittees

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the National Cancer Advisory Board, 
National Cancer Institute, and its 
Subcommittees on February 22-23,
1994. The full Board will meet in 
Conference Room 1 0 ,6th Floor,
Building 31C, National Institutes of 
Health, 9000 Rockville Pike, Bethesda, 
Maryland 20892. Meetings of the 
Subcommittees of the Board will be 
held at the times and places listed 
below. Except as noted below, the 
meetings of the Board and its 
Subcommittees will be open to the 
public to discuss issues relating to 
committee business as indicated in the 
notice. Attendance by the public will be 
limited to space available.

A portion of the Board meeting will 
be closed to the public in accordance 
with the provisions set forth in secs. 
552b(c)(4) and 552b(c)(6), title 5, U.S.C. 
and sec. 10(d) of Public Law 92-463, for 
the review, discussion and evaluation of 
individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy.

The Committee Management Office, 
National Cancer Institute, National 
Institutes of Health, Executive Plaza 
North, room 630, 9000 Rockville Pike, 
Bethesda, Maryland 20892 (301/496- 
5708) will provide a summary of the 
meeting and roster of the Board 
members, upon request.

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Ms. Carole Frank, Committee 
Management Specialist, at 301/496- 
5708 in advance of the meeting.

Name o f  Com m ittee: National Cancer 
Advisory Board.

Acting Executive Secretary: Dr. Marvin 
Kalt, Executive Plaza North, room 600A, 
Bethesda, MD 20892; (301) 496-5147.

Dates o f  M eeting: February 22-23,1994.
Place o f  M eeting: Building 31C, Conference 

Room 10.

Open: February 22—8 a.m. to 
approximately 12 noon.

A genda: Report on activities o f the 
President’s Cancer Panel; the Director’s 
Report on the National Cancer Institute; and . 
Scientific Presentations.

C losed: February 22—3 p.m. to recess. 
A genda: For review and discussion of 

individual grant applications.
O pen: February 23—8 a.m. to adjournment. 
A genda: Policy and Scientific 

Presentations, Subcommittee Reports; and 
New Business.

Nam e o f Com m ittee: Subcommittee on 
Planning and Budget.

Executive Secretary: Ms. Cherie Nichols, 
Building 31, room 11A19, Bethesda, MD 
20892; (301) 496-5515.

Date o f M eeting: February 22,1994.
P lace o f M eeting: Building 31C, Conference 

Room 8.
Open: 1 p.m. to 2 p.m.
A genda: To discuss High Impact/ 

Substantial Grant Applications.
Nam e o f Com m ittee: Subcommittee on 

M inority Health, Research and Training.
Executive Secretaries:

Dr. Lemuel Evans, Executive Plaza N orth ,, 
room 620C, Bethesda, MD 20892; (301) 
496-7344.

Dr. Vincent Cairoli, Executive Plaza North, 
room 520, Bethesda, MD 20892; (301) 496- 
8580.
Date o f  M eeting: February 22,1994.
P lace o f M eeting: Building 31C, Conference 

Room 9.
O pen: 1 p.m. to 2 p.m.
A genda: To discuss issues related to 

m inority research and training.
N am e o f  Com m ittee: Subcommittee on 

Cancer Centers.
Executive Secretary: Dr. Brian Kimes, 

Executive Plaza North, room 300, Bethesda, 
MD 20892; (301) 496-8537.

Date o f  M eeting: February 22,1994.
P lace o f M eeting: Building 31C, Conference 

9.
O pen: 2 p.m.—3 p.m.
A genda: A report on the status and use o f 

the Cancer Centers Program Database.
N am e o f  Com m ittee: Subcommittee on 

Environmental Carcinogenesis and the 
Subcommittee on Women’s Health and 
Cancer.

Executive S ecretaries:
Dr. Richard Adamson, Building 31, room 

11A03, Bethesda, MD 20892; (301) 496- 
6618.

Ms. Iris Schneider, Building 31, room 11A48, 
Bethesda, MD 20892; (301) 496-5534.
Date o f  M eeting: February 22,1994.
P lace o f  M eeting: Building 31C, Conference

8. .
O pen: 5 p.m. un til 6:30 p.m.
A genda: To discuss the Long Island Breast 

Cancer Study.
Catalog o f Federal Domestic Assistance 
Program Numbers: (93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower;
93.399, Cancer Control.)

Dated: January 27,1994.
Susan K. Feldman,
Com m ittee M anagement O fficer, NIH.
[FR Doc. 94-2455 Filed 2-2-94; 8:45 amj
BILUNO CODE 4140-01-M

National Cancer Institute; Meeting of 
the Board of Scientific Counselors, 
Division of Cancer Biology, Diagnosis, 
and Centers

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Board of Scientific Counselors, 
Division of Cancer Biology, Diagnosis, 
and Centers, National Cancer Institute, 
February 28,1994. The meeting will be 
held in Building 31C, Conference Room 
9, National Institutes of Health, 
Bethesda, Maryland 20892.

The entire meeting will be open to the 
public from 8:30 a.m. until adjournment 
for program review and concept review 
of proposed research projects. 
Attendance by the public will be limited 
to space available. Individuals who plan 
to attend and need special assistance, 
such as sign language interpretation or 
other reasonable accommodations, 
should contact Mrs. Sandra Carter at 
301-496—4345 in advance of the 
meeting.

The Committee Management Office, 
National Cancer Institute, Executive 
Plaza North, room 630, 6130 Executive 
Boulevard, Rockville, Maryland 20892 
(301-496-5708) will provide summary 
minutes of the meeting and roster of 
committee members.

Eh. Ihor J. Masnyk, Deputy Director, 
Division of Cancer Biology, Diagnosis, 
and Centers, National Cancer Institute, 
Building 31, room 3A03, National 
Institutes of Health, Bethesda, Maryland 
20892 (301-496-3251) will provide 
substantive program information.
(Catalog o f Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower;
93.399, Cancer Control.)

Dated: January 27,1994.
Susan K. Feldman,
Com m ittee M anagement O fficer, NIH.
[FR Doc. 94-2456 Filed 2-2-94; 8:45 am)
BILUNO CODE 4140-01-M

National institute of Dental Research; 
Meeting of National Institute of Dental 
Research Special Grants Review 
Committee

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of
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the NIDR Special Grants Review 
Committee, National Institute of Dental 
Research, February 22—24,1994, at the 
Hyatt Regency Bethesda, On» Bethesda 
Metro Center, Bethesda, Maryland 
20814. The meeting will be open to the 
public from 8:30 to 9 a.m. on February
22 for general discussions. Attendance 
by the public is limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
contract Dr. William Gartland (301/594- 
7632) in advance of the meeting.

In accordance with provisions set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
title 5, U,S.C. and section 10(d) of 
Public Law 92—463, the meeting will be 
closed to the public on February 22 and
23 from 9 a.m. to recess, and on 
February 24 from 9  a.m. to adjournment 
for die review, discussion and 
evaluation of individual grant 
applications. The applications and the 
discussions could reveal confidential 
trade secrets or commercial property, 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Dr. William Gartland, Scientific 
Review Administrator, NIDR Special 
Grants Review Committee, NIH, 
Westwood Building, room 519, 
Bethesda, MD 20892, (telephone 301/ 
594-7632) will provide a summary of 
the meeting, roster of committee 
members and substantive program 
information upon request
(Catalog o f Federal Domestic Assistance 
Program No. 93.L21, Dental Research 
Institute; National Institutes o f Health.)

Dated: January 30,1994.
Susan K. Feldman,
Comm ittee M anagem ent O fficer, NIH.
[FR Doc. 94-2453 Filed 2-2-94; 6:45 Mal
BILLING COW 4140-01-»»

National Institute of Diabetes end 
Digestive and Kidney Diseases; 
Meeting of the Board o f Scientific 
Counselors

Pursuant to Public Law 92—463, 
notice is hereby given of the meeting of 
the Board of Scientific Counselors, 
National Institute of Diabetes and 
Digestive and Kidney Diseases (NIDDK), 
February 23 ,1994 , National Institutes of 
Health, 1550 East Indian School Road, 
Phoenix, Arizona 85014. This meeting 
will be open to the public on February 
23 from &3Q cum. to 10 a.m. and 10:30
a.m. to 12:30 p.m. The open portion o f

the meeting will he limited to space 
available.

In accordance with the provisions set 
forth in sec. 552b(c)(6), title 5. U.S.C. 
and section 10(d) of Public Law 92-463 , 
the meeting will be-closed to the public 
on February 23 from 10 u n .  to 10:30
a.m. and from 1 2 ^ 0  p.m. to 
adjournment for the Teview, discussion 
and evaluation o f individual intramural 
programs and projects conducted by the 
NIDDK, including consideration of 
personnel qualification and 
performance, the competence of 
individual investigations, and similar 
items, disclosure of which would 
constitute a  clearly unwarranted 
invasion of personal privacy.

Summaries of the meeting and rosters 
of the members will be provided by the 
Committee Management Office,
National Institute o f Diabetes and 
Digestive and Kidney Diseases, Building 
31, room 9AT9, Bethesda, Maryland 
20892. For any further information, and 
for individuals who plan to  attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, please 
contact Dr. Allen Spiegel, Scientific 
Review Administrator, Board of 
Scientific Counselors, National 
Institutes of Health, Building 10, room 
9N-222, Bethesda, Maryland 20892, 
(301) 496—4128, two weeks prior to the 
meeting date.
(Catalog o f Federal Assistance Program No. 
93.847-849, Diabetes, Endocrine and 
Metabolic Diseases; Digestive Diseases and 
N utrition; and Kidney Diseases, Urology and 
Hematolgy Research, National Institutes o f 
Health.)

Dated: January 27, T994.
Susan K. Feldman,
Com m ittee M anagem ent O fficer, NIH.
[FR Doc. 94-2458 Filed 2-2-94; 8:45 M il 
BILUNG CO W  41 «0-01-M

National Institute of Diabetes and 
Digestive and Kidney Diseases; 
Meetings of Subcommittees 8 , C, and 
D of the Diabetes and Digestive and 
Kidney Diseases Special Grants 
Review Committee

Pursuant to Public Law 92—463, 
notice is hereby given o f meetings o f 
Subcommittees B, C, and D of the 
National Diabetes and Digestive and 
Kidney Diseases Special Grants Review 
Committee, National Institute o f 
Diabetes and Digestive and Kidney 
Disease (NIDDK).

These meetings will be open to the 
public to discuss administrative details 
at the beginning o f the first session of 
the first day of the meetings. Attendance 
by the public will be limited to space

available. Notice of the meeting rooms 
will be posted in the hotel lobby.

These meetings will be dosed to the 
public as indicated below in accordance 
with the provisions set forth in  secs. 
552b(c)(4) and 552b(c)(6), title 5, U.S.C. 
and section 10(d) of Public Law 92-463, 
for the review, discussion, and 
evaluation of individual research grant 
applications. Discussion of these 
applications could reveal confidential 
trade secrets or commercial property, 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Mrs. Winnie Martinez, Committee 
Management Officer, National Institutes 
of Diabetes and Digestive and Kidney 
Diseases, National Institute of Health, 
Building 31, room 9A19, Bethesda, 
Maryland 20892 ,301-496-6917 , wall 
provide summaries of the meetings and 
rosters of the committee members upon 
request. Other information pertaining to 
the meetings can be obtained from the 
Scientific Review Administrators 
indicated.

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact tiie Scientific Review 
Administrators at least two weeks prior 
to the meeting date.

N am e o f Com m ittee: National Diabetes and 
Digestive and Kidney Diseases Special Grants 
Review Committee, Subcommittee B.

Scientific Review  A dm inistrator: Michael 
W. Edwards, Ph.D., Westwood Building, 
room 607, National Institutes of Health, 
Bethesda, Maryland 20892, Phone: 301-594- 
9300.

Dates o f M eeting: March 10-11,1994.
Plaœ of Meeting: Hyatt Regency Bethesda, 

One Bethesda Metro Center, Bethesda, 
Maryland 20814. '

Open: March 10, 7:00pm .—7:15 p.m.; 
March 11,7:45 a.m.—8:00 a.m.

C losed: March 10,7:15 p.m.—recess; 
March 11, 8:00 a.m.—adjournment.

Nam e o f Com m ittee : National Diabetes and 
Digestive and Kidney Diseases Special Grants 
Review Committee, Subcommittee C

Scientific Review  A dm inistrator: Daniel 
Matsumoto, Westwood Building, room 604, 
National Institutes o f Health, Bethesda, 
Maryland 20892, Phone: 301-594-7587.

Dates o f Meeting: March 3-4,1994.
P lace o f  M eeting: Holiday Inn Crown Plaza, 

1750 Rockville Pike, Rockville, Maryland 
20852.

Open: March 3, 8:30 a.m.—9:00 am .; 
March4,6:30 am .—9:00 « m.

C losed: March 3,9:00 u n .—recess; March 
4,9:00 a.m;—adjournment

Nam e o f  Com m ittee: National Diabetes and 
Digestive end Kidney Diseases Special Grants 
Review Committee, Subcommittee D.
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Scientific Review A dm inistrator: Ann A. 
Hagan, Westwood Building, room 604, 
National Institutes o f Health, Bethesda, 
Maryland 20892, Phone: 301-594-7575.

Dates o f M eeting: March 4,1994.
P lace o f  M eeting: Hyatt Regency Bethesda, 

One Bethesda Metro Center, Bethesda, 
Maryland 20814.

Open: March 4, 8:00 a.m.—8:15 a.m.
C losed: March 4,8:15 a.m.—adjournment.

(Catalog o f Federal Domestic Assistance 
Program No. 93.847-849, Diabetes, Endocrine 
and Metabolic Diseases; Digestive Diseases 
and N utrition; and Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health.)

Dated: January 27,1994.
Susan K. Feldman,
Committee M anagement O fficer, NIH.
[FR Doc. 94-2459 Filed 2-2-94; 8:45 am]
BILUNG CODE 4140-01-M

National Institute of Nursing Research; 
Meeting: Nursing Science Review 
Committee

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Nursing Science Review Committee, 
National Institute of Nursing Research, 
February 24-25 ,1994 , Holiday Inn 
Bethesda, Gallery Room, 8120 
Wisconsin Avenue, Bethesda, Maryland 
20892.

This meeting will be open to the 
public on February 24 from 8:30 a.m. to 
10 a.m. Agenda items to be discussed 
will include a Report from the Director, 
NINR, an Administrative Report by the 
Scientific Review Administrator, and 
consideration of future meeting dates.

In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6), title 5, U.S. Code and section 
10(d) of Public Law 92-463, the meeting 
will be closed to the public on February 
24 from 10 a.m. to adjournment on 
February 25 for the review, discussion, 
and evaluation of individual grant 
applications. The applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Individuals who pfan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Dr. Ernest Marquez, 3 0 1 -594 - 
7865, in advance of the meeting.

Dr. Mary Stephens-Frazier, Scientific 
Review Administrator, Nursing Science 
Review Section, National Institute of 
Nursing Research, National Institutes of 
Health, Westwood Building, room 740,

Bethesda, Maryland 20892, 301 -594 - 
7865, will provide a summary of the 
meeting, and a roster of committee 
members upon request.
(Catalog o f Federal Domestic Assistance 
Program No. 93.361, Nursing Research, 
National Institutes of Health.),

Dated: January 27,1994.
Susan K. Feldman,
Com m ittee M anagement O fficer, NIH.
[FR Doc. 94-2461 Filed 2-2-94; 8:45 am]
BILUNG CODE 4140-01-M

Division of Research Grants; Meetings
Pursuant to Public Law 92—463, 

notice is hereby given of meetings of the 
Division of Research Grants Behaviorial 
and Neurosciences Special Emphasis 
Panel.

The meetings will be closed in 
accordance with the provisions set forth 
in section 552b(c)(4) and 552b(c)(6), title 
5, U.S.C. and section 10(d) of Public 
Law 92-463, for the review, discussion 
and evaluation of individual grant 
applications and Small Business 
Innovation Research Program 
Applications in the various areas and 
disciplines related to behavior and 
neuroscience. These applications and 
the discussions could reveal 
confidential trade secrets on commercial 
property such as patentable material 
and personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

The Office of Committee 
Management, Division of Research 
Grants, Westwood Building, National 
Institutes of Health, Bethesda, Maryland 
20892, telephone 301-594-7265, will 
furnish summaries of the meetings and 
rosters of panel members.

Meetings to Review Small Business 
Innovation Research Program 
Applications
S cien tific  R eview  A dm inistrator: Dr.

Keith Murray (301) 594-7145 
D ate o f  M eeting: March 17-18 ,1994  
P lace o f  M eeting: Holiday Inn, Chevy 

Chase, MD
T im e o f  M eeting: 9 a.m.

Meetings to Review Individual Grant 
Applications
S cien tific  R eview  A dm inistrator: Dr, 

Joseph Kimm (301) 594-7257 
D ate o f  M eeting: March 24,1994 
P lace o f  M eeting: Barcelo Washington 

Hotel, DC
T im e o f  M eeting: 9 a.m.
S cien tific  R eview  A dm inistrator: Dr.

Peggy McCardle (301) 594-7293 
D ate o f  M eeting: February 22 ,1994

P lace o f  M eeting: Westwood Bldg, rm 
305, NIH, Bethesda, MD 

T im e o f  M eeting: 1 p.m.
(Catalog o f Federal Assistance Program Nos. 
93.306, 93.333, 93.337, 93.393-93.396, 
93.837-93.844, 93.846-93.878, 93.892, 
93.893, National Institutes o f Health, HHS) 

Dated: January 27,1994.
Susan K. Feldman,
Com m ittee M anagement O fficer, NIH.
[FR Doc. 94-2457 Filed 2-2-94; 8:45 am]
BILUNG CODE 4140-01-M

Division of Research Grants; Meetings
Pursuant to Public Law 92—463,

Notice is here given of meetings of the 
Division of Research Grants Behavioral 
and Neurosciences Special Emphasis 
Panel.

The meetings will be closed in 
accordance with the provisions set forth 
in sections 552b(c)(4) and 552b(c)(6), 
title 5, U.S.C. and section 10(d) of 
Public Law 92-463, for the review, 
discussion and evaluation of individual 
grant applications and Small Business 
Innovation Research Program 
Applications in the various areas and 
disciplines related to behavior and 
neuroscience. These applications and 
the discussions could reveal 
confidential trade secrets or commercial 
property such as patentable material 
and personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

The Office of Committee 
Management, Division of Research 
Grants, Westwood Building, National 
Institutes of Health, Bethesda, Maryland 
20892, telephone 301-594-7265, will 
furnish summaries of the meetings and 
rosters of panel members.

Meetings to Review Small business 
Innovation Research Program 
Applications
S cien tific  R eview  A dm inistrator: Dr. Bob 

Weller (301) 594-7340 
D ate o f  M eeting: March 4 -5 ,1 9 9 4  
P lace o f  M eeting: Hyatt Regency, 

Bethesda, MD 
Tim e o f  M eeting: 8 a.m.

Meetings to Review Individual Grant 
Applications
S cien tific  R eview  A dm inistrator: Dr.

Lillian Pubols (301) 594-7325 
D ate o f  M eeting: February 25 ,1994 
P lace o f  M eeting: Westwood Bldg, 

Rm306A, NIH, Bethesda, MD 
(Telephone Conference)

Tim e o f  M eeting: 11 a.m.
S cien tific  R eview  A dm inistrator: Dr. Bob 

Weller (301) 594-7340
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D ate o f  M eeting: April 15 ,1994 
P lace o f  M eeting: Holiday lira, Chevy 

Chase, MD
Tim e o f  M eeting: 8  a.m.
(Catalog o f Federal Domestic Assistance 
Program Nos. 93.306, 93.333, 93337, 93.393- 
93.396, 93.837-93.844,93.846-93.878, 
93.892,93.893, National Institutes o f Health, 
HHS)

Dated: January 27,1994.
Susan K. Feldman,
Committee Management Officer, NIH.
(FR Doc. 94-2460 Filed 2-2-94; 8:45 am]
BILLING CODE 4140-01-M

Substance Abuse and Mental Health 
Sendees Administration

Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies and Laboratories That Have 
Withdrawn From the Program
AGENCY: Suhstance Abuse and Mental 
Health Services Administration, HHS, 
(Formerly: National Institute on Drug 
Abuse, ADAMHA, HHS).
ACTION: Notice.

SUMMARY: The Department of Health end 
Human Services notifies Federal 
agencies of the laboratories currently 
certified to meet standards of Subpait C 
of Mandatory Guidelines for Federal 
vvorkplace Drug Testing Programs (53 
FR 11979,11986). A similar notice 
listing all currently certified laboratories 
will be published during the first week 
of each month, and updated to  include 
laboratories which subsequently apply 
for and complete the certification 
process. If any listed laboratory’s 
certification is  totally suspended or 
revoked, the laboratory will be omitted 
from updated lists until such time as it 
is restored to full certification under the 
Guidelines.

If any laboratory has withdrawn from 
the National Laboratory Certification 
Program during the past month, it will 
be identified as such at the end of the 
current list o f certified laboratories, and 
will be omitted from the monthly listing 
thereafter.
FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh, Division of Workplace 
Programs, Room 13—A -5 4 ,5600 Fishers 
Lane, Rockville, Maryland 20857; Tel.: 
(301) 443-6014.
SUPPLEMENTARY INFORMATION:
Mandatory Guidelines for Federal 
Workplace Drug Testing were developed 
in accordance with Executive Order 
12564 and section 503 of Public Law 
100-71. Subpart G of the Guidelines, 
“Certification of Laboratories Engaged 
in Urine Drug Testing for Federal

Agencies,’ ’ sets strict standards which 
laboratories must meet in order to 
conduct urine drag testing for Federal 
agencies. To become certified an 
applicant laboratory must undergo three 
rounds of performance testing plus an 
on-site inspection. To maintain that 
certification a laboratory must 
participate in an every-other-month 
performance testing program plus 
periodic, on-site inspections.

Laboratories whicn claim to be in the 
applicant stage of certification are not to 
be considered as meeting the minimum 
requirements expressed in the HHS 
Guidelines. A laboratory must have its 
letter of certification from SAMHSA, 
HHS (formerly: HHS/NIDA) which 
attests that it has met minimum 
standards.

In accordance with Subpart C of the 
Guidelines, the following laboratories 
meet the minimum standards set forth 
in the Guidelines:
Aegis Analytical Laboratories, Inc., 624 

Grassmere Park Road, Suite 21, Nashville, 
TN 37211,615-331-5300 

Alabama Reference Laboratories, Inc., 543 
South H ull Street, Montgomery, AL 36103, 
800-541-4931/205-263-5745 

A llied  C linical Laboratories, 201 Plaza 
Boulevard, Hurst, TX 76053,817-282— 
2257

American Medical Laboratories, Inc., 14225 
Newbrook Drive, Chantilly, VA 22021, 
703-802-6900

Associated Pathologists Laboratories, Inc., 
4230 South Burnham Avenue, Suite 250, 
Las Vegas, NV 89119-5412, 702-733-7866 

Associated Regional and University 
Pathologists, Inc. (ARUF), 500 Cnipeta 
Way, Salt Lake C ity, UT 64108, 801-583- 
2787

Baptist Medical Center—Toxicology 
Laboratory, 96011-630, Exit 7, L ittle  Rock, 
AR 72205-7299, 501-227-2783 (formerly: 
Forensic Toxicology Laboratory Baptist 
Medical Center) y ,

Bayshore C linical Laboratory, 4555 W. 
Schroeder Drive, Brown Deer, WI 53223, 
414—355—4444/800-877—7016 

Bioran Medical Laboratory, 415 
Massachusetts Avenue, Cambridge, M A 
02139, 617-547-8900 

Cedars Medical Center, Department of 
Pathology, 1400 Northwest 12 th Avenue, 
Miami, FL 33136, 305-325-5810 

Centinela Hospital A irport Toxicology 
Laboratory, 9601 8. Sepulveda B lvd., Los 
Angeles, CA 90045, 310-215-6020 

C linical Reference Lab, 11850 West 85th 
Street Lenexa, KS 66214,600-445-6917 

CompuChem Laboratories, Inc., A Subsidiary 
o f Roche Biomedical Laboratory, 3308 
Chapel H ill/Nelson Hwy., Research 
Triangle Park, NC 27709,919-549-6263/ 
800-833-3984

CompuChem Laboratories, Special D ivision, 
3308 Chapel H ill/Nelson Hwy., Research 
Triangle Park, NC 27709,919-549-8263 

Cox Medical Centers, Department o f 
Toxicology, 1423 North Jefferson Avenue, 
Springfield, MO 65802, 800-876-3652/ 
417-836-3093

CPF MetPath Laboratories, 21007 Southgate 
Park Boulevard, Cleveland, OH 44137- 
3054, (Outside OH) 800-338-0166/(Inside 
OH) 800-362-6913 (formerly Southgate 
Medical Laboratory; Southgate Medical 
Services, Inc.)

Damon/MetPath, 140 East Ryan Road, Oak 
Creek, WI 53154, 800-638-1100 (formerly; 
Damon C linical Laboratories; Chem-Bk) 
Corporation; CBC Clinilab) 

Damon/MetPath, 8300 Esters Blvd., Suite 
900, Irving, TX 75063,214-929-0535, 
(formerly: Damon CUnical Laboratories) 

Dept o f the Navy, Navy Drug Screening 
Laboratory, Great Lakes, IL, Building 38-H, 
Great Lakes, IL 60088-5223,708-688- 
2045/708-688-4171 

Dept o f the Navy, Navy Drug Screening 
Laboratory, Norfolk, VA, 1321 G ilbert 
Street, Norfolk, VA 23511-2597, 804-444- 
8089 ext. 317

Doctors Laboratory, Inc., P.O. Box 2658,2906 
Julia Drive, Valdosta, GA 31604,912-244- 
4468

Drug Labs o f Texas, 152011-10 East, Suite 
125, Channelview, TX 77530,713-457- 
3784

DrugScan, Inc., P.O. Box 2969,1119Mearns 
Road, Warminster, PA 18974, 215-674— 
9310

ElSohly Laboratories, Inc., 5 Industrial Park 
Drive, Oxford, MS 38655,601-236-2609, 
(moved 6/16/93)

Employee Health Assurance Group, 405 
Alderson Street, Schofield, WI 54476,800- 
627-8200, (formerly: Alpha Medical 
Laboratory, Inc.)

General Medical Laboratories, 36 South 
Brooks Street Madison, WI 53715,608- 
267-6267

Harrison Laboratories, Inc., 9930 W. Highway 
80, M idland, TX 79706, 800-725-3784/ 
915-563-33001, (formerly: Harrison & 
Associates Forensic Laboratories) 

HealthCare/MetPath, 24451 Telegraph Road, 
Southfield, M l 48034, inside MI: 800-328- 
4142 / Outside MI: 800-225-9414, 
(formerly: HealthCare/Preferred 
Laboratories)

Hermann Hospital Toxicology Laboratory, 
Hermann Professional Building, 6416 
Fannin, Suite 354, Houston, TX 77030, 
713-793-6080

Jewish Hospital o f C incinnati, Inc., 3200 
Burnet Avenue, C incinnati, OH 45229, 
513-569-2051

Laboratory o f Pathology of Seattle, Inc., 1229 
Madison S t, Suite 500, Nordstrom Medical 
Tower, Seattle, WA 98104,206-386-2672 

Laboratory Specialists, Inc., 113 Jarrell Drive, 
Belle Chasse, LA 70037, 504-392-7961 

Marshfield Laboratories, 1000 North Oak 
Avenue, Marshfield, WI 54449,715-389- 
3734/800-222-5835

Mayo Medical Laboratories, 200 S. W. First 
Street, Rochester, MN 55905,507-284- 
3631

Med-Chek/Damon, 4900 Perry Highway, 
Pittsburgh, PA 15229,412-931-7200 
(formerly: Med-Chek Laboratories, Inc.) 

MedExpress/National Laboratory Center, 
4022 W illow  Lake Boulevard, Memphis, 
TN 38175, 901-795-1515 

Medical College Hospitals Toxicology 
Laboratory, Department o f Pathology, 3000 
Arlington Avenue, Toledo, OH 43699- 
0008, 419-881-5213
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Medical Science Laboratories, 11020 W.
Plank Court, Wauwatosa, W I53226,414- 
476-3400

MEDTOX B io-Analytical 8600 West Catalpa 
Avenue, Chicago, IL 60656,800-672-5221/ 
312-714-9191, {formerly; MedTox Bio- 
Analytical, a Division o f MedTox 
Laboratories, Inc., Bio-Analytical 
Technologies)

MedTox Laboratories, Inc., 402 W. County 
Road D, St. Paul, MN 55112,800-832- 
3244/612-636-7466 

Methodist Hospital o f Indiana, Inc., 
Department o f Pathology and Laboratory 
Medicine, 1701N. Senate Boulevard, 
Indianapolis, IN 46202, 317-929-3587 

Methodist Medical Center Toxicology 
Laboratory, 221 N.E. Glen Dak Avenue, 
Peoria, IL  61636, 800-752-1835/309-671- 
5199

MetPath, Inc., 1355 M ittel Boulevard, Wood 
Dale, IL  60191, 708-59^-3888 

MetPath, Inc., One Malcolm Avenue, 
Teterboro, NJ 07608, 201-393-5000 

Metropolitan Reference Laboratories, Inc., 
2320 Schuetz Road, S t Louis, MO 63146, 
800-268—7293

National Center for Forensic Science, 1901 
Sulphur Spring Road, Baltimore, MD 
21227, 410-536-1485, (formerly: Maryland 
Medical Laboratory, Inc.)

National Drug Assessment Corporation, 5419 
South Western, Oklahoma C ity, OK 73109, 
800-749—3784 (formerly: Med Arts Lab) 

National Health Laboratories Incorporated, 
5601 O berlin Drive, Suite 100, San Diego, 
CA 92121,619-455-1221 

National Health Laboratories Incorporated, 
2540 Empire Drive, Winston-Salem, NC 
27103-6710, Outside NC: 919-760-4620/ 
800-334—8627/Inside NC: 800-642-0894 

National Health Laboratories Incorporated,
75 Rod Smith Place, Cranford, NJ 07016- 
2843,908-272-2511

National Health Laboratories Incorporated, 
d.b.a. National Reference Laboratory, 
Substance Abuse Division, 1400 Donelson 
Pike, Suite A-1S, Nashville; TN 37217, 
615-360-3992/800-800-4522 

National Health Laboratories Incorporated, 
13900 Park Center Road, Herndon, VA 
22071, 703-742-3100 

National Psychopharmacology Laboratory, 
Inc., 9320 Park W. Boulevard, Knoxville, 
TN 37923, 800-251-9492 

National Toxicology Laboratories, Inc., 1 1 0 6  
California Avenue, Bakersfield, CA 93304, 
805-322-4250

Nichols Institute Substance Abuse Testing 
(NISAT), 7470-A Mission Valley Road, San 
Diego, CA 92108-4406, 800-446-4728/ 
619-686-3200 (formerly: N ichols Institute) 

Northwest Toxicology, Inc.. 1141E. 3900 
South, Salt Lake C ity, UT 84124,800-322- 
3361

Occupational Toxicology Laboratories, Inc., 
2002 20th Street, Suite 204A, Kenner, LA 
70062, 504-465-0751

Oregon Medical Laboratories, P.O. Box 972, 
722 East 11th Avenue, Eugene, OR 97440- 
0972, 503-687-2134

Pathology Associates Medical Laboratories, 
East 11604 Indiana, Spokane, WA 99206, 
509-926-2400

PDLA, Inc. (Princeton), 100 Corporate Court, 
So. P lainfield, NJ 07080,908-769-8500/ 
800-237-7352

PharmChem Laboratories, Inc., 1505—A 
O’Brien Drive, Menlo Park, CA 94025,415- 
328-6200/800-446-5177 

PharmChem Laboratories, Inc., Texas 
D ivision, 7606 Pebble Drive, Fort Worth, 
TX 76118,817-595-0294 (formerly: Harris 
Medical Laboratory)

Physicians Reference Laboratory, 7800 West 
110th Street, Overland Park, KS 66210,
913-338-4070/800-821-3627 (formerly: 
Physicians Reference Laboratory 
Toxicology Laboratory)

Poisonlab, Inc., 7272 Clairemont Mesa Road, 
San Diego, CA 92111,619-279-2600/800- 
882-7272

Precision Analytical Laboratories, lire., 13300 
Blanco Road, Suite #150, San Antonio, TX 
78216,210-493-3211 

Puckett Laboratory, 4200 Mamie Street, 
Hattiesburgh, MS 39402,601-264-3856/ 
800-844-8378

Regional Toxicology Services, 15305 NJJ. 
40th Street, Redmond, WA 98052, 206- 
882-3400

Roche Biomedical Laboratories, 1957 
Lakeside Parkway, Suite 542, Tucker, GA 
30064,404-939-4811 

Roche Biomedical Laboratories, Inc.. 1120 
Stateline Road. Southaven, MS 38671, 
601-342-1286

Roche Biomedical Laboratories, Inc., 69 F irst 
Avenue, Raritan, NJ 08869,800-437-4966 

Saint Joseph Hospital Toxicology Laboratory, 
601 N. 30th Street, Omaha, NE 68131- 
2197, 402-449-4940

Scott ft W hite Drug Testing Laboratory, 600 
S. 25th Street, Temple, TX 76504,800- 
749-3788

S.E.D. Medical Laboratories, 500 Walter NE, 
Suite 500, Albuquerque, NM 87102, 505- 
848-8600

Sierra Nevada Laboratories, In c , 888 W illow  
Street, Reno, NV 89502, 800-648-5472 

SmithKline Beecham C linical Laboratories, 
7600 Tyrone Avenue, Van Nuys, CA 91045, 
818-376-2520

SmithKline Beecham C linical Laboratories, 
801 East D ixie Avenue, Leesburg, FL 
32748, 904-787-9006 (formerly: Doctors ft 
Physicians Laboratory)

SmithKline Beecham C linical Laboratories, 
3175 Presidential Drive, Atlanta, GA 
30340, 404-934-9205 (formerly: 
Sm ithKline Bio-Science Laboratories) 

Sm ithKline Beecham C linical Laboratories, 
506 E. State Parkway, Schaumburg, IL  
60173,708-885-2010 (formerly: 
International Toxicology Laboratories) 

Sm ithKline Beecham C lin ical Laboratories, 
11636 Adm inistration Drive, SL Louis, MO 
63146,314-567-3905 

SmithKline Beecham C linical Laboratories, 
400 Egypt Road, Norristown, PA 19403, 
800-523—5447 (formerly: SmithKline Bio- 
Science Laboratories)

SmithKline Beecham C linical Laboratories, 
8000 Sovereign Row, Dallas, TX 75247, 
214-638-1301 (formerly: Sm ithKline Bio- 
Science Laboratories)

South Bend Medical Foundation, Inc., 530 N. 
Lafayette Boulevard, South Bend, IN 
46601, 219-234-4176 

Southwest Laboratories, 2727 W. Baseline 
Road, Suite 6, Tempo, AZ 85283,602—438- 
8507

St. Anthony Hospital (Toxicology 
Laboratory), P.O. Box 205,1000 N. Lee

Street, Oklahoma City, OK 73102,405- 
272-7052

St. Louis University Forensic Toxicology 
Laboratory, 1205 Carr Lane, SL Louis, MO 
63104, 314-577-8628 

Toxicology ft Drug Monitoring Laboratory, 
University o f Missouri Hospital ft C linics, 
301 Business Loop 70 West, Suite 208, 
Columbia, MO 65203, 314-882-1273 

Toxicology Testing Service, Inc., 5426 N.W. 
79th Avenue, Miami, FL 33166, 305-593- 
2260

TOXWORX Laboratories, Inc., 6160 Variel 
Avenue, Woodland H ills, CA 91367,818- 
226—4373 (formerly: Laboratory Specialists, 
Inc.; Abused Drug Laboratories; MedTox 
B io-Analytical, a D ivision of MedTox 
Laboratories, Inc.; moved 12/21/92) 

UNILAB, 18408 Oxnard Street, Tarzana, CA 
91356,800-492-0800/818-343-8191 
(formerly: MetWest-BPL Toxicology 
Laboratory)
The follow ing laboratory w ithdrew from 

the Program on January 21,1994: Resource 
One, Inc., Seven Pointe C ircle, Greenville, SC 
29615, 803-233-5639.

The fo llow ing laboratory w ithdrew from 
the Program on January 31,1994: C linical 
Pathology Facility, Inc., 711 Bingham Street, 
Pittsburgh, PA 15203, 412-488-7500. 
Richard Kopanda,
Acting Executive O fficer, Substance A buse 
and M ental H ealth Services A dm inistration. 
[FR Doc. 94-2383 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4160-20-U

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[AK-070-04-4410-02-HP]

Extension of Public Comment Period 
for Scoping on an Environmental 
Impact Statement; Wild and Scenic 
River Study, Squirrel River, AK

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Extension of the public 
comment period for scoping on an 
Environmental Impart Statement (EIS); 
Wild and Scenic River Study, Squirrel 
River, Alaska.

SUMMARY: The Bureau of Land 
Management (BLM), Kobuk District 
Office, Alaska, is preparing an 
Environmental Impact Statement for the 
study of the Squirrel River for possible 
inclusion in the national wild and 
scenic rivers system. The Notice of 
Intent to proceed with the EIS was 
published in the Federal Register on 
December 29 ,1993 . Because of a delay 
for communities in northwestern Alaska 
receiving notice of the comment period 
for scoping on the EIS, the period for 
public comment is extended until 30 
days from the publication of this Notice. 
These comments and others will be
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used in preparation of a draft EIS. An 
additional opportunity for public 
comment will be held after the draft EIS 
is published.

The Squirrel River study was 
authorized by the Alaska National 
Interest Lands Conservation Act of 
December 2 ,1980  (ANILCA, Pub. L. 96— 
487). The Squirrel River, a tributary of 
the Kobuk River in northwest Alaska, 
was studied in 1985 by the National 
Park Service (NPS) for possible 
inclusion in the national wild and 
scenic river system. After publication of 
a draft EIS, further action by NPS was 
deferred for several reasons. One of 
these reasons included the delegation of 
authority to BLM to conduct wild and 
scenic river studies on rivers under its 
management.

The proposed action in the NPS study 
called for designation of the federally* 
administered portion of the Squirrel 
River, plus the lower 6 miles of the 
river’s North Fork and the lower 15 
miles of the Omar River. BLM is now 
proceeding at the scoping level in order 
to obtain maximum public input on the 
study. Preliminary review of the draft 
EIS published by NPS in 1985 indicates 
potential issues may now include 
mineral development in the region, 
identification of transportation 
corridors, and subsistence lifeways in 
the area. Information received as a result 
of current scoping on this action will be 
used to update the NPS draft EIS and 
produce a new Squirrel River draft EIS. 
DATES: Comments and requests to be 
placed on the mailing list will be 
accepted on or before March 7 ,1994. 
ADDRESSES: Comments and mailing 
requests should be sent to the District 
Manager, Kobuk District Office, Bureau 
of Land Management, 1150 University 
Avenue, Fairbanks, Alaska 99706-3844. 
FOR FURTHER INFORMATION CONTACT: 
Susan Will (907) 474-2338 or Curtis 
Wilson (907) 272-5546.

Dated: January 27,1994.
Helen Hankins,
M anager, K obuk District.
[FR Doc. 94-2407 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4310-JA -P

Fish and Wildlife Service

Notice of Receipt of Applications for 
Permit

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to section 
10(c) of the Endangered Species Act of 
1973, as amended (16 U.S.C. 1531, et 
seq .):

PRT-780810
Applicant: International Center For Gibbon

Studies Santa Clarita, CA 91380

The applicant requests a permit to 
import one pair of captive-bom moloch 
gibbon (H ylobates m oloch ) from 
Assiniboine Park Zoo, Winnipeg, 
Manitoba, Canada, for breeding to 
enhance the propagation and survival of 
the species.
PRT-783005
Applicant: Darrel Barton Torrance, CA

The applicant requests a permit to 
purchase in interstate commerce 25 
juvenile captive-hatched Galapagos 
tortoises (Geochelone elephantopus) for 
the purpose of limited commercial sales 
to individuals within the State of 
California to enhance the propagation 
and survival of the species.
PRT-785913
Applicant: Los Angeles Zoo, Los Angeles, CA

The applicant requests a permit to 
export one female captive bom ocelot 
[F elis pard alis) to Granby Zoo, Canada, 
to enhance the survival of the species 
through breeding.
PRT-702631, PRT-676811, PRT-704930

Applicant: U.S. Fish and W ild life  Service 
Regional Directors— Region 1, 2 and 6

The applicants request amendments 
to their current permits to include take 
activities for the Southwestern Willow 
Flycatcher (E m idonas traillii extim us); 
Region 1 also requests an amendment 
for the Sacramento splittail 
[Pogonichthys m acrolep idotu s), if  and 
when they become Federally protected 
as endangered or threatened under the 
U.S. Endangered Species Act for the 
purpose of scientific research and the 
enhancement of propagation and 
survival of the species as prescribed by 
Service recovery documents.

Written data or comments should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication.

Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents to the 
following office within 30 days of the 
date of publication of this notice: U.S. 
Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, Room 420(c), Arlington, 
Virginia 22203. Phone: (703/358-2104); 
FAX: (703/356-2281).

Dated: January 31,1994.
Susan Jacobsen,
Acting Chief, Branch o f Perm its, O ffice o f  
M anagem ent Authority.
[FR Doc. 94-2413 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4310-55-P

AGENCY FOR INTERNATIONAL 
DEVELOPMENT

F Y 1995 Title II Operational Plan and 
Multi-Year Operational Plan

Pursuant to the Agricultural Trade 
and Development Act of 1990, notice is 
hereby given that the Fiscal Year 1995 
(FY 95) Title II Operational Plan (OP) 
and Multi-Year Operational Plan 
(MYOP) Draft Guidance is being made 
available to interested parties for the 
required thirty (30) day comment 
period.

Individuals who wish to review and 
comment on the draft guidance should 
contact: Office of Food for Peace, room 
323, SA -8, Agency for International 
Development, Washington, DC 20523- 
0890. (703) 351-0115.

The thirty day comment period will 
begin on the date that this 
announcement is published in the 
Federal Register.

Dated: January 26,1994.
David W. Joslyn,
Director, O ffice o f F ood fo r  P eace, Bureau 
fo r  F ood and Humanitarian A ssistance.
[FR Doc. 94-2364 Filed 2-2-94; 8:45 am]
BILUNG CODE 6116-01-M

INTERSTATE COMMERCE 
COMMISSION

[Finance Docket No. 32448]

Kingwood Northern, Inc.—Acquisition 
and Operation Exemption—West 
Virginia Northern Railroad, Ltd.

Kingwood Northern, Inc. (Kingwood 
Northern), a noncarrier, has filed a 
notice of exemption to acquire and 
operate the entire West Virginia 
Northern Railroad, Ltd. The property 
consists of the entire line of 
approximately 10.7 miles, between 
Tunnelton and Kingwood, including a ll 
associated branch lines, in Preston 
County, WV. The proposed transaction 
was expected to be consummated on or 
after January 15,1994. Kingwood 
Northern certified that its projected 
revenues do not exceed those that 
would qualify it as a class m  carrier.

Any comments must be filed with the 
Commission and served on: Keith G. 
O’Brien, Rea, Cross & Auchincloss, 1920 
N Street, NW., Washington, DC 20036.
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This notice is filed under 49 CFR 
1150.31. If  the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction.

Decided: January 28,1994.
By the Commission, David M . Konschnik, 

Director, O ffice o f Proceedings.
Sidney L  Strickland, Jr.,
Secretary.
[FR Doc. 94-2431 Filed 2-2-94; 8:45 am] 
BILUNG CODE 7035-01-P

DEPARTMENT OF JUSTICE

Lodging of Settlement and Stipulated 
Order Pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act

Notice is hereby given that a proposed 
Settlement and Stipulated Order in In 
re: Leaseway Transportation Corp., Inc. 
No. 92 B 22373 (HS) (Bankr. S.D.N.Y.) 
was lodged on Januaiy 12 ,1994 , with 
the Bankruptcy Court for the United 
States District Court for the Southern 
District of New York. The proposed 
Settlement requires the debtor Anchor 
Motor Freight, Inc. (“Anchor”), as the 
subject of a claim filed under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (“CERCLA"), 42 U.S.C. 9601, et 
seq., to reimburse the United States 
$17,500.00 for certain costs incurred by 
the United States in connection with, the 
Laskin/Polar O il Super fund Site (the 
“Laskin Site”), located in Jefferson,
Ohio.

Six prior consent decrees have been 
entered in connection with the Laskin 
Site. Through entry of the 1969 consent 
decree in United States v. Alvin F. 
Laskin, et al., CA No. 84-2035Y  (N.D. 
Ohio), defendants paid the United 
States $1.47 million as partial 
reimbursement for certain past costs. In 
1990, the United States entered into a 
Remedial Design/Remedial Action 
consent decree with certain defendants 
in United States v. Alvin Laskin, et al., 
CA No. 4.-90CV0483 (N.D. Ohio), 
wherein 27 defendants became 
obligated to conduct the remedial action 
at the Laskin Site and pay, along with 
131 de minimis defendants, certain 
future oversight costs and 
approximately $1.38 million as partial 
reimbursement o f additional United 
States’ past costs.

Through entry on August 27 ,1993 , of 
three consent decrees in United States v. 
Anchor Motor Freight, CA No. 4;

89CV1999 (NT). Ohio), ten defendants 
paid the United States approximately 
$2.7 million as partial reimbursement 
for certain costs. Through entry on 
November 16,1993, of the sixth consent 
decree for this site, five defendants in 
the Anchor Motor Freight case paid the 
United States approximately $1.4 
million as partial reimbursement for 
certain costs.

Anchor did not sign the first decree 
entered in connection with the Laskin/ 
Poplar Oil Site, nor any of the consent 
decrees entered in the Anchor Motor 
Freight case. The proposed Settlement 
reimburses the United States for certain 
money expended but not reimbursed 
through entry of any consent decree for 
the Laskin/Poplar Oil site.

For a period of thirty (30) days from 
the date of tills publication, the 
Department of Justice will receive 
comments relating to the proposed 
consent decree* Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, Department of 
Justice, Washington, DC., 20530, and 
should refer to In re: Leaseway 
Transportation Corp., Inc. and DOJ Ref. 
No. 90—11—3—38C.

The proposed Settlement may be 
examined at the office of the United 
States Attorney, 100 Church Street. 19th 
Floor, New York, New York 10007; the 
Region 5 Office of U.S. EPA, 77 West 
Jackson Blvd., Chicago, Illinois, 60604- 
3590; and at the Consent Decree Library, 
1120 G Street, N W ., Washington , DC 
20005, (202) 624-0892. Copies o f the 
proposed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library. In requesting a 
copy of a consent decree, please identify 
which consent decree is sought and 
enclose a check in the amount of $4.25 
for the consent decree (25 cents per page 
reproduction costs) payable to “Consent 
Decree Library.”
John G Cruden,
Chief, Environm ental Enforcem ent Section, 
Environment and Natural R esources Division. 
(FR Doc. 94-2363 Filed 2-2-94; 8:45 am] 
BILLING CODE 4410-01-M

Lodging of Consent Decree Pursuant 
to the Clean Water Act, 33 U.S.C. 1251 
etseq .

In accordance with Departmental 
policy, 28  CFR 50.7, notice is hereby 
given that a proposed modification to a 
consent decree in United States v. City 
o f Wheelwright, Kentucky and the 
Commonwealth of Kentucky, Civil 
Action No. 88—436, was lodged on 
December 30 ,1993  with the United 
States District Court for the Eastern

District of Kentucky. The proposed 
modification will make changes to 
Section III o f the decree (Remedial 
Actions) by modifying the schedule of 
construction of an agreed upon new 
waste water treatment facility for the 
City, and add a new penalty to be paid 
by the City in the amount of $4,000 to 
cover violations of the decree from entry 
of the decree to the entry of the 
proposed modification.

Tne Department of Justice will 
receive, for a period o f thirty (30) days 
from the date o f this publication, 
comments relating to the proposed 
modification to the consent decree. 
Comments should be addressed to the 
Assistant Attorney General for the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. City o f Wheelwright 
and the Commonwealth o f Kentucky, 
DOJ Ref. #90—5—1—1—2946A. The 
proposed consent decree and entered 
consent decree may be examined at the 
office of the United States Attorney, 110 
W. Vine S t., suite 400, Lexington 40507; 
the Region TV Office of the 
Environmental Protection Agency, 345 
Court land Street, NE., Atlanta Georgia 
30365; and at the Consent Decree 
Library, 1120 G Street, NW., 4th Floor, 
Washington, DC 2005, (202) 624-0892.
A copy of the proposed modification 
and the filed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, 1120 G Street, 
NW., 4th Floor, Washington, DC 20005. 
In requesting a copy please refer to the 
referenced case mid enclose a check in 
the amount o f $7.00 (25 cents per page 
reproduction costs), payable to the 
Consent Decree Library.
John G Cruden,
Chief, Environm ental Enforcem ent Section, 
Environment an d  Natural R esources Division. 
(FR Doc. 94-2362 Filed 2-2-94; 8:45 am] 
BILUNG CODE 44NMI1-M

DEPARTMENT OF LABOR

Office of the Secretary

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget

Background: The Department o f 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. Chapter 35), considers comments 
on the Teporting/recordkeeping 
requirements that will affect the public.

Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish Agency recordkeeping/
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reporting requirements under review by 
the Office of Management and Budget 
(OMB) since the last publication. These 
entries may include new collections, 
revisions, extensions, or reinstatements, 
if  applicable. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in.

Each entry may contain the following 
information:
The Agency of the Department issuing 

this recordkeeping/ reporting 
requirement.

The title of the recordkeeping/reporting 
requirement.

The OMB and/or Agency identification 
numbers, if  applicable:

How often the recordkeeping/reporting 
requirement is needed.

Whether small businesses or 
organizations are affected.

An estimate of the total number of hours 
needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in die request for 
approval, if  applicable.

An abstract describing the need for and 
uses of the information collection. 
Comments and Questions: Copies of 

the recordkeeping/reporting 
requirements included in each notice 
may be obtained by calling the 
Departmental Clearance Officer,
Kenneth A. Mills ((202) 219-5095). 
Comments and questions about the 
items included in each notice should be 
directed to Mr. Mills, Office of 
Information Resources Management 
Policy, U.S. Department of Labor, 200 
Constitution Avenue, NW., room N - 
1301, Washington, DC 20210.
Comments should also be sent to the 
Office of Information and Regulatory 
Affairs, Attn: OMB Desk Officer for 
(BLS/DM/ESA/ ETA/OLMS/MSHA/ 
OSHA/PWBA/VETS), Office of 
Management and Budget, room 3001, 
Washington, DC 20503 ((202) 39 5 - 
6880).

Any member of the public who wants 
to comment on recordkeeping/ reporting

requirements which have been 
submitted to OMB should advise Mr. 
Mills of this intent at the earliest 
possible date.

New

Bureau of Labor Statistics
Pricing Collective Bargaining 

Settlements—Private Sector 
Other—upon reaching a new collective 

bargaining agreement, which is about 
once every 3 years on average 

Businesses or other for-profit 
396 respondents; 35.1 min. per 

response; 232 total hours; 2 forms The 
Bureau of Labor Statistics will use the 
information collected in Pricing 
Collective Bargaining Settlements to 
compile quarterly measures of 
collective bargaining settlements. As a 
primary Federal economic indicator, 
the measure is used by Federal 
policymakers to help set economic 
policy. In addition, company officials 
and labor groups request the data for 
collective bargaining negotiations and 
researchers use the data for 
compensation and unionization 
analyses.

Revision
Pension and Welfare Benefits 

Administration
Annual Report/Form 5500 Series 
1210-0016; Form 5500 
Businesses or other for-profit; Non

profit institutions; Small businesses 
or organizations

832,000 respondents; 1.2 hours per 
response; 998,400 total hours 

Section 104(a) of the Employee 
Retirement Income Security Act 
(ERISA) requires plan administrators 
to file an annual report containing the 
information described in section 103 
of ERISA. The Form 5500 Series 
provides a standard format for 
fulfilling that requirement.

Extension
Employment Standards Administration 
Agreement and Undertaking 
1215-0034; OWCP-1 
On occasion
Businesses or other for-profit

300 respondents; .25 hours per 
response; 75 total hours; 1 form 

The Office of Workers Compensation 
Programs (OWCP) OWCP-1 is a joint 
use form (Longshore and Black Lung 
programs) completed by employers to 
provide the Secretary of Labor with 
authorization to sell securities, or to 
bring suit under indemnity bonds 
deposited by the self-insured 
employers in the event there is a 
default in the payment of benefits.

Extension
Employment and Training 

Administration
Preliminary Estimates of Average 

Employer Tax Rates 
1205-0228; ETA 205 
Annually
State or local governments 
53 respondents; 16 minutes per 

response; 14 total hours; 1 form The 
average rate collected from States is 
used to compare average tax rates 
among the States by the Employment 
and Training Administration and 
State agencies, and along with the 
current tax rate schedule, is used to 
certify that a State is complying with 
the law.

Revision
Employment and Training 

Administration
Job Training Partnership Act (JTPA) 

Title III Biennial State Plan 
1205-0273 
Biennially
State or local governments 
53 respondents; 20 hours per response;

1,060 total hours.
The State plan will provide the 

Department of Labor with a general 
description of each State’s plans for 
the operation of the Title HI program 
and its utilization of JTPA funds for 
this purpose.

Revision

Bureau of Labor Statistics

Standard Industrial Classification (SIC) 
Forms 1220-0032

Average
Form No. Affected public Respond

ents Frequency time per re
sponse
(hours)

BLS3023VS .................................... Service Industries............................ 1,630,815 Every 3 years .................................. .083
BLS 3023VM.................................... Service Industries............................ 106,146 Every 3 yea rs .................................. 2 5
BLS 3023CA .................................... All Industries.................................... 45,359 Every 3 years .................................. .167
BLS 3023V....................................... Service Industries............................ 121,940 Every 3 yea rs............ ..................... .083

Total hnç 179,591

Accurate industrial coding based on Classification Manual is needed by government officials and private
the 1987 Standard Industrial many Federal, State, and local researchers. This extension will permit
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the use of previously approved forms to 
gather this information.

Extension
Mine Safety and Health Administration 
Gamma Radiation Exposure Records 
1219-0039 
Quarterly
Operators of metal and nonmetal 

underground mines
5 respondents; 4 hours per response; 80 

total burden hours 
Requires operators of metal and 

nonmetal underground mines, where 
radioactive ores are mined, to keep 
records of the results of annual 
gamma radiation surveys and 
individual miner’s cumulative gamma 
radiation exposure.
Signed at Washington, D.C. this 27th day 

of January, 1994.
Kenneth A. M ills,
Departm ental C learance O fficer.
[FR Doc. 94-2420 Filed 2-2-94; 8:45 ami 
BILLING CODE 4510-24-P; 4510-30-P

Bureau of Labor Statistics

Review of the Labor Market 
Information System

AGENCY: Bureau of Labor Statistics, 
Labor.
ACTION: Notice.

SUMMARY: The Department of Labor, 
through the Bureau of Labor Statistics, 
is conducting a review of the federal- 
state labor market information system. 
The Department is seeking comments at 
this time so that the interested public 
may be involved in the review.
DATES: Comments must be received on 
or before March 4 ,1994 . The report 
from this review is to be submitted to 
Congress on or before May 1 ,1994 . 
ADDRESSES: Send written comments to 
Milton L. Martin, Project Director, Labor 
Information Systems, 148 International 
Boulevard NE., Atlanta, GA 30303- 
1751.
FOR FURTHER INFORMATION CONTACT: 
Milton L. Martin, Project Director. 
Telephone 404-656-3177. 
SUPPLEMENTARY INFORMATION: At the 
request of Congress, the Department of 
Labor is conducting a review of the 
federal-state labor market information

system. This notice requests comments 
from interested persons and 
organizations. The labor market 
information system is a cooperative 
effort involving the Department of 
Labor, state employment security 
agencies and other federal and state 
organizations. With federal funding and 
assistance, state agencies gather and 
disseminate information on 
employment, unemployment, the labor 
force, labor market trends, and job 
opportunities.

The review will address user needs, 
legislative mandates, funding, 
coordination and management of the 
system, and the reliability of state and 
local labor force estimates. The review 
will also include proposals regarding 
overall policy and the future direction 
of the labor market information system.

Signed at Washington, DC, this 27th day of 
January, 1994.
Thomas J. Plewes,
A ssociate Com m issioner fo r  Em ploym ent and  
Unemployment Statistics, Bureau o f  Labor 
Statistics.
(FR Doc. 94-2424 Filed 2-2-94; 8:45 ami 
BILLING CODE 4510-24-M

Employment and Training 
Administration

[TA^W-29,225]

Grove Communications, MGM Tower, 
Inc., Grove Company, Inc., Williston, 
ND; Termnation of Investigation

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 15,1993 , in 
response to a worker petition which was 
filed on November 15,1993 , on behalf 
of workers at Grove Communications, 
MGM Tower, Inc., and Grove Company, 
Inc., Williston, North Dakota.

All workers were separated from the 
subject firm more than one year prior to 
the date of the petition. Section 223 of 
the Act specifies that no certification 
may apply to any worker whose last 
separation occurred more than one year 
before the date of the petition. 
Consequently, further investigation in 
this case would serve no purpose, and 
the investigation has been terminated.

Appendix
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Signed at Washington, DC this 25th day of 
January, 1994.
M arvin M. Fooks,
Director, O ffice o f Trade Adjustm ent 
A ssistance.
[FR Doc. 94-2421 Filed 2-2-94; 8:45 ami 
BILUNG CODE 4510-30-M

Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance

Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act.

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved.

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address show below, 
not later than February 14,1994.

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 14,1994.

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210.

Signed at Washington, DC this 10th day of 
January, 1994.
M arvin M. Fooks,
Director, O ffice o f Trade Adjustm ent 
A ssistance.

Petitionen union/workers/firm— Location Date re
ceived

Date of peti
tion Petition No. Articles produced

Paxar Corp, Woven Label Group 
(Wkrs).

Troy, P A ................ 01/10/94 12/19/93 29,381 Garment labels.

Coordinated Apparel Group, Inc (Co) Metter, G A ............. 01/10/94 12/20/93 29,382 Ladies’, children’s and men’s outer
wear.
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Appendix—Continued

Petitioner; uruon/workers/firm— Location Date re
ceived

Date of peti
tion Petition No. Articles produced

Aspen Imaging International (Wkrs) ...
Reynolds Metals (USWA)___ _____
O'DonneIMJsen Fisheries (W krs)......
Reynolds Metals Co. (USWA)...........
London Fog Industries (ACTWU) ..
Cyprus Miami Mining Corp (W krs)__
Aerosdentific Corp (Go) ...__ ______
AJ. Electronics, Inc (C o).... ..............

Teledyne Controls (W krs)....... ...........
Primrose Bedspread Corp (Co)
Clifton Comforter Corp (C o )_____ ...
Martin Marietta Corp (C o)____ ...__
London Fog Industries (ACTWU) ___
London Fog Industries (ACTWU).... -

Lafayette, C O ____
Troutdale, OR ___
Gloucester, M A __
Torrance, C A ...... .
Baltimore, M D ___
Claypool, A Z __
Beaverton, O R ___
Chats worth, C A __

Los Angeles, C A_
Passaic, N J ...........
Passaic, N J _____
Syracuse, N Y ____
Portsmouth, V A .....
Boonsboro, M D .....

01/10(94
01/10/94
01/10/94
01/10/94
01/10/94
01/10/94
01/10/94
01/10/94

01/10/94
01/10/94
01/10/94
01/10/94
0t/10/94
01/10/94

1/04/94
12/29/93
12/27/93
12/22/93
12/23/93
12/07/93
12/29/93
12/29/93

12/17/93
12/22/93
12/22/93
12/20/93
12/23/93
12/23/93

29.383
29.384
29.385
29.386
29.387
29.388
29.389
29.390

29.391
29.392
29.393
29.394
29.395
29.396

Computer printer ribbons, toner etc. 
Aluminum ingot 
Fish products.
Aluminum extrusions.
Ladies’ and men’s rainwear.
Cooper.
Printed circuit boards.
Assembled components on printed 

circuit board.
Flight control Data System. 
Comforters, sheet sets, shams, etc. 
Comforters, sheet sets, shams, etc. 
Overhead display systems.
Ladies' and men's rainwear.
Ladies’ and men’s rainwear.

ÎPR Doc. 94-2422 Piled 2-2-94; 8:45 ami 
BILLING CODE «10-30-M

Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance

In accordance with section 223 o f the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
January, 1994.

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met.
(1) That a significant number or 

proportion of die workers in the 
workers' firm, or an appropriate 
subdivision thereof, have become 
totally or partially separated,

(2) That sales or production, or both, of 
the firm or subdivision have 
decreased absolutely, and

(3) That increases of imports of articles 
like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to 
the absolute decline in sales or 
production.

Negative Determinations
In each of the following cases the 

investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm.
TA -W -29,062; SPS T echn olog ies, San ta  

A na, CA
TA -W -29,182; F iber M aterial In c., 

B iddeford , ME

TA -W -29,116; P en ick C orp., N ew ark, N J 
TA -W -29,104; E lectrode Corp.,

C hardon, OH
TA -W -29,102; H ansom e Energy  

System s, In c., L inden , N J 
TA -W -29,185; L ibrary B ureau , Inc~, 

H erkim er, NY
TA -W -29,127; Jefferson  Sm urfit C orp., 

C ontainer Div., N ew  H artford, N Y  
TA -W -29,203; R ockw ell In tern ation al’s 

S p ace System s Div., S ea l B each , CA 
TA -W -28,897; M oore B usiness Form s, 

Inc., Salem , OR
TA -W -29,139; M cCabe G roup, M cC abe 

M achine Products, C laysburg, PA 
TA -W -29,251; Jefferson  City Z inc, 

Jefferson  City, TN
TA -W -29,221; P aris Sew ing, In c., P aris, 

TX
TA -W -29,101; H eintz C orp., 

P h ilad elp h ia , PA 
In the following cases, the 

investigation revealed that the criteria 
for eligibility have not been met for the 
reasons specified.
T A -W -29J63 ; F arm lan d In du stries,

Inc., Grain D iv E n id , OK  
The workers’ firm does not produce 

an article as required for certification 
under section 222 of the Trade Act of 
1974.
TA -W -29,106; A m erican  T elep h on e Sr 

T elegraph, 9595 M an sfield  R d., 
Shreveport, LA

Sales, production and employment 
increased m l 992 compared with 1991. 
TA -W -29,134; U topia Spring  Wafer, 

H ouston, TX
The investigation revealed that the 

subject firm, Utopia Spring Water, 
Hou$ton, TX, was purchased by another 
domestic firm in the spring of 1993. 
When support functions were 
consolidated at an affiliated domestic 
facility the subject workers were laid 
off.
TA -W -29,256; F ru eh au f C orp., D elphos 

Parts P lant, D elphos, OH

Increased imports did not contribute 
importantly to worker separations at the 
firm.
TA -W -29,006; TRW, In c., D efen se 

Support Program s, R edon do B each , 
CA

Predominant reason for layoffs at 
Spacecraft Technology Div., Defense 
Support Program, Redondo Beach, CA 
was a decision by its only customer to 
delay the schedule and delivery of the 
satellites produced by the subject firm.
TA -W -29,201; E ssex S pecialty  Products, 

Sayrev ille, NJ
Essex Specialty Products, Sayreville, 

NJ revealed company production and 
sales of polyurethane and adhesives 
increased during 1992 compared to 
1991 and increased during the first nine 
months of 1993 compared to the same 
period of 1992.
TA -W -29,226; DSC C om m unications 

Corp. , E l P aso , TX 
Increased imports did not contribute 

importantly to worker separations at the 
firm.
TA -W -29,319; K och  G athering System s, 

Inc., D uncan , OK
Increased imports did not contribute 

importantly to worker separations at (he 
firm.
TA -W -29,163; A llsteel, In c., A urora, IL  

Corporate decision was made to 
consolidate operations transferring 
production from the subject firm to 
another domestic facility.
TA -W -29,164; GE S p ecia lty  C om ponent 

M anufacturing Center, S eattle, WA 
Increased imports did not contribute 

importantly to worker separations at the 
firm.

Affirmative Determinations
TA -W -29,198; G ood Q uality Sew ing 

C o.,JH onesdale, PA
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A certification was issued covering all 
workers separated on or after October
28.1992.
TA -W -29,248; H illsd ie Sportsw ear, 

Sham okin , PA
A certification was issued covering all 

workers separated on or after November
8.1992.
TA -W -29,190; E xploration  em ploym en t 

Service, In c., Livingston, TX 
A certification was issued covering a ll 

workers separated on or after October
22.1992.
TA-rW -29,285; U.S. Ring B in der C orp., 

New B ed ford , MA
A certification was issued covering all 

workers separated on or after November
16.1993.
TA -W -29,131; Eaton C orp., A thens, AL 

A certification was issued covering all 
workers separated on or after August 27,
1992.
TA -W -29,233; f.C . an d Me, H olsopp le, 

PA
A certification was issued covering all 

workers separated on or after November
10.1992.
TA -W -29,168; U.S. Vanadium  C orp., 

N iagara F alls, N Y
A certification was issued covering all 

workers separated on or after October
15.1992.
TA -W -29,297; L & M F ash ion s, Inc., 

H ialeah , FL
A certification was issued covering all 

workers separated on or after November
9.1992.
TA -W -29,211; M allinckrodt M edical, 

Inc., N ew  H aven, MO 
A certification was issued covering all 

workers separated on or after November
1.1992.
TA -W -29,274; W undies E nterprises,

Inc., W illiam sport, PA 
A certification was issued covering all 

workers separated on or after November
17.1992.
TA-W -29,376; E ncore S hoe C orp., 

R ochester, NH
A certification was issued covering all 

workers separated on or after September
1.1992. “
TA-W -29,215; C ooper Industries,

W agner B rake Div., H illiard, OH 
A certification was issued covering all 

workers separated on or after September
27.1992.
TA -W -29,041; S eagate T echnology, 

O klahom a City, OK 
A certification was issued covering all 

workers separated on or after August 30, 
1992.
TA -W -29,322; D udley Sports Div., o f  

Spalding S’ E ven flo C om panies,
Inc., S ellersv ille, PA

A certification was issued covering all 
workers separated on or after November
11.1992.
TA -W -29,228; Ditto A pparel o f  

C aliforn ia, In c., L eesv ille, LA 
A certification was issued covering all 

workers separated on or after November
3.1992.
TA -W -29,229, TA -W -29,230, TA -W - 

29,232; Ditto A pparel o f  C aliforn ia, 
Inc., C olfax, B astrop, an d  O ak 
Grove, LA

A certification was issued covering all 
workers separated on or after November
2.1992.
TA -W -29,105; Custom  R esins Div., 

B em is Co., In c., H enderson, KY  
A certification was issued covering all 

workers separated on or after September
29.1992.

I hereby certify that the aforementioned 
determinations were issued during the month 
o f January, 1994. Copies of these 
determinations are available for inspection 
room C-4318, U.S. Department o f Labor, 200 
Constitution Avenue, NW., Washington, DC 
20210 during normal business hours or w ill 
be mailed to persons to w rite to the above 
address.

Dated: January 24,1994.
M arvin M. Fooks,
Director, O ffice o f Trade A djustm ent 
A ssistance.
IFR Doc. 94-2423 Filed 2-2-94; 8:45 am]
BILLING CODE 4510-30-M

NUCLEAR REGULATORY 
COMMISSION

Documents Containing Reporting or 
Recordkeeping Requirements: Office 
of Management and Budget (OMB) 
Review

AGENCY: U.S. Nuclear Regulatory 
Commission (NRC).
ACTION: Notice of the OMB review of 
information collection.

SUMMARY: The NRC has recently 
submitted to the OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35).
1. Type of submission, new, revision, or 

extension: Revision.
2. The title of the information 

collection: Reactor Operator and 
Senior Reactor Operator Licensing 
Training and Requalification 
Programs.

3. The form number if  applicable: N/A.
4. How often the collection is required: 

Upon reauest by the NRC.
5. Who will be required or asked to 

report: Power and non-power reactor 
licensees.

6. An estimate of the number of annual 
responses: 8 for power reactors and 4 
for non-power reactors.

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 32 hours 
annually for power reactors 
(approximately 4 hours per response) 
and 2 hours annually for non-power 
reactors (approximately 0.5 hours per 
response). There is an overall 
reduction of 358 hours (3.3 hours per 
licensee) because licensees will no 
longer submit material for NRC 
preparation of requalification 
examinations.

8. An indication of whether section 
3504(h), Public Law 96-511 applies: 
Not applicable.

9. Abstract: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations at 10 CFR part 55 to: (1) 
Delete the prerequisite for license 
renewal that each licensed operator 
pass a comprehensive requalification 
written examination and an operating 
test conducted by the NRC during the 
term of the operator’s 6-year license,
(2) require facility licensees to submit 
upon request copies of each annual 
operating test or comprehensive 
written examination used for operator 
requalification to the NRC for review, 
and (3) amend the “Scope” provisions 
of the regulations pertaining to 
operators' licenses to include facility 
licensees. This information is needed 
to monitor licensed operator 
performance and to support the 
Commission’s inspection program. It 
is concluded that these amendments 
will result in a substantial increase in 
the overall protection of public health 
and safety.
Copies of the submittal may be 

inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC 20555.

Comments and questions should be 
directed to the OMB reviewer: Troy 
Hillier, Office of Information and 
Regulatory Affairs, (3150-0018 and 
3150-0101), NEOB-3019, Office of 
Management and Budget, Washington, 
DC 20503.

[Docket Nos. 50-277 and 50-278]

Philadelphia Electric Co., et al.; Notice 
of Issuance of Environmental 
Assessment and Finding of No 
Significant Impact

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License Nos. DPR- 
44 and DPR-56, issued to the
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Philadelphia Electric Company, et al. 
(the licensee), for operation of the Peach 
Bottom Atomic Power Station, Units 2 
and 3, located in York County, 
Pennsylvania.

Summary of Environmental Assessment 
Identification o f Proposed Action

The proposed amendment would 
consist of changes to the Peach Bottom 
Atomic Power Station, Units 2  and 3, 
operating licenses DPR—44 and DPR-56, 
respectively, to extend the expiration 
dates of the operating licenses from 
January 31, 2008 to August 8 ,2 0 1 3  and 
July 2 ,2014 , respectively. The 
amendments are in response to the 
licensee’s application dated May 21, 
1992. The revised dates provide for a 
licensed operating period of 40  years 
from issuance of the respective unit 
operating license. The Commission’s 
staff has prepared an environment 
assessment of the proposed action, 
“Environmental Assessment by the 
Office of Nuclear Reactor Regulation 
Related to the Change in the Expiration 
Date of Facility Operating Licenses 
DPR—44 and DPR-56, Philadelphia 
Electric Company, Public Service 
Electric and Gas Company, Delmarva 
Power mid lig h t Company, Atlantic City 
Electric Company, Peach Bottom 
Atomic Power Station, Units 2 and 3,“ 
dated January 24,1994.

The NRC staff has reviewed the 
potential environmental impact of the 
proposed change in the expiration dates 
of the operating licenses for Perch 
Bottom Atomic Power Statical, Units 2 
and 3 (Peach Bottom, Units 2 and 3).
The staff reviewed the “Final 
Environmental Statement Related to 
Operation o f Peach Bottom Atomic 
Power Station Units 2 and 3,*’ dated 
April 1973 (FES) and the information 
provided in the licensee’s May 21 ,1992  
license amendment application to 
determine if  any significant 
environmental impacts, other than those 
previously considered, would be 
associated with the proposed license 
extension.

R ad io log ical Im pact
The NRC staff concludes that, 

although the population in the vicinity 
of Peach Bottom Atomic Power Station 
has increased, the population growth 
was less than projections provided in 
the FES. Based on updated census 
information and updated population 
growth estimates, the existing FES is 
expected to remain bounding with 
respect to population projections.

Station radiological effluents to 
unrestricted areas during normal 
operation have been well within

Commission regulations regarding “as 
low as reasonably achievable” (ALARA) 
limits and are expected to remain 
within ALARA limits. Based on the 
continued operation of existing liquid 
and gaseous radwaste treatment systems 
coupled with the current radiological 
monitoring program, the NRC staff 
anticipates Liquid and gaseous effluent 
doses during the period covered by the 
requested amendment will remain a 
fraction of the 10 CFR part 50,
Appendix I, limits and will not 
adversely impact the environment.

With regard to normal plant 
operation, occupational radiation 
exposures to  personnel have decreased 
as a result of recent plant 
improvements. Further reductions in 
radiation dose rates are expected as a 
result of the ALARA program.

Accordingly, the NRC staff concludes 
that, as a result of the license extension, 
the radiological impact on the general 
public would not increase over that 
previously evaluated in the FES and the 
occupational exposure w ill be at least 
consistent with the industry average and 
in accordance with 10 CFR Part 20.

The NRC staff has in the past 
concluded that the environmental 
impacts associated with the uranium 
fuel cycle are very small when 
compared with the dose commitments 
resulting from natural background 
sources.

The environmental impacts 
attributable to transportation of fuel and 
waste to and from Peach Bottom Atomic 
Power Station', with respect to normal 
conditions of transport and possible 
accidents in transport, would be 
founded as set forth in Summary Table 
S—4 of 10 CFR 51.52. The values in 
Table S—4 would continue to represent 
the contribution of transportation to the 
environmental costs associated with 
reactor operation.

N on radiolog ical Im pacts

The NRC staff has conducted that the 
proposed extension would not cause a 
significant increase in the 
nonradiological impact to the 
environment and would not change any 
conclusions previously reached by the 
NRC staff.

A lternate U se o f  R esou rces

This action does not involve the use 
of resources not previously considered 
in the FES.

A gencies an d  P ersons C on tacted

The NRC staff reviewed the licensee’s 
request and contacted the 
Commonwealth of Pennsylvania,
Bureau of Radiation Protection, which

had no objection to the proposed license 
extension.

Finding o f No Significant Impact
The NRC staff has reviewed the 

proposed change to the expiration dates 
of the Peach Bottom Atomic Power 
Station, Units 2 and 3 operating licenses 
relative to the requirements set forth in 
10 CFR part 51. Based on the 
environmental assessment, the 
Commission concluded that there are no 
significant radiological or 
nonradiological impacts associated with 
the proposed action and that the 
proposed license amendment will not 
have a significant effect on the quality 
of the human environment. Therefore, 
the Commission has determined, 
pursuant to 10 CFR 51.31, not to prepare 
an environmental impact statement for 
the proposed amendment.

For further details with respect to this 
action, see: (1) The application for 
amendment dated May 2 1 ,1992 ; (2) the 
“Final Environmental Statement Related 
to Operation of Peach Bottom Power 
Station, Units 2 and 3 ,"  issued April 
1973; and (3) the.Environmental 
Assessment dated January 24,1994.

These documents are available for 
public inspection at the Commission’s 
Public Document Room, The Gebnan 
Building, 2120 L Street, NW., 
Washington, DC 20555 and at the local 
public document room located at the 
State Library of Pennsylvania, (Regional 
Depository) Government Publications 
Section, Education Building, Walnut 
Street and Commonwealth Avenue, Box 
1601, Harrisburg, Pennsylvania, 17105.

Dated at Rockville, Maryland, th is 24th day 
of January 1994.

For the Nuclear Regulatory Commission. 
Charles L. M ille r,
Director, Project D irectorate 1-2, Division o f 
R eactor Projects—UU, O ffice o f  N uclear 
R eactor Regulation.
[FR Doc. 94-2392 Filed 2-2-94; 8:45 am] 
BILLING CODE 7S90-01-M

Advisory Committee on Reactor 
Safeguards; Meeting Agenda

In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2 0 3 9 ,2232b), the 
Advisory Committee on Reactor 
Safeguards will bold a meeting on 
February 1 0 -12 ,1994 , in room P -110, 
7920 Norfolk Avenue, Bethesda, 
Maryland. Notice,of this meeting was 
published in the Federal Register on 
December 23,1993.

Thursday, Febru ary JO, 1994
8:30 a.m .-8 :35  o .m O p en in g  

R em arks by  ACES C hairm an  (Open)—
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The ACRS Chairman will make opening 
remarks regarding conduct of the 
meeting.

8:35 a.m .-9 :05  a .m .: P reparation  fo r  
Meeting w ith th e NBC C om m issioners 
(Open)—The Committee will discuss 
matters scheduled for discussion during 
its meeting with the NSC 
Commissioners,

9:30 a .m .- ll cu n .: M eeting w ith th e  
NBC C om m issioners (Open)—-The 
Committee w ill meet with the NRC 
Commissioners at One White Flint 
North» 11555 Rockville Pika, Rockville,. 
Maryland, to discuss matters o f mutual 
interest

12:45 p .m .-2 :1 5  p an .: A dvan ced  
Light-W ater R eactor P olicy  Issu e— 
Source Term  (Open)—The Committee 
will review and comment on a draft 
Commission paper related to the source 
term to. be used for Advanced Light- 
Water Reactors. Representati ves of the 
NRC staff will participate.

2:15 p .m .-3 :4 5  p .m .: P rotection  
Against M alevolen t U se o f  V eh icles at 
N uclear P ow er P lants (Open/Closed)— 
The Committee w ill review and 
comment on the proposed final rule on 
Protection Against Malevolent Use ol 
Vehicles at Nuclear Power Plants, 
including comments by NUMARG and 
the associated NRC staff resolution. 
Representatives of the NRC staff and 
NUMARC wifl participate.

A portion of this session may be 
closed to discuss safeguards and 
security information.

4 p .m .-5  p .m .—P rop osed  NBC S ta ff 
Plan to Im plem ent th e  
R ecom m endations o f  th e  PRA W orking 
Group an d  th e  R egulatory R eview  Group 
(Open)—The Committee will review 
and comment on the proposed NRC staff 
plan to implement the 
recommendations of the PRA Working 
Group and the PRA-xelated 
recommendations o f the Regulatory 
Review Group. Representatives of the 
NRC staff will participate. 
Representatives of the industry will 
participate,, as appropriate.

5 p.m .-6 :3 0  p .m .: P reparation  o f  
ACRS R eports (Open)—The Committee 
will discuss proposed ACRS reports on 
diversity, the Reliability Assurance 
Program for the Advanced Light-Water 
Reactors (ALWRs), NRC staffs proposed 
use of TIER 2 material far certification 
of ALWRs, and Technical Specification 
Requirements for Onsite Power Sources 
for Evolutionary Plant Designs; and on 
other matters considered during this 
meeting.

Friday, Febru ary 1% 1994
8 :3 0 a.m .-8 :4 5  a .m .: O pening  

Rem arks by  th e ACRS C hairm an  
(Open)—The ACRS Chairman will make

opening remarks regarding: conduct of 
the meeting and comment briefly 
regarding items of current interest 
During this session» the Committee will 
discuss priorities for preparation of 
ACRS reports.

8 :45 a  Mi .-9 :4 5  a .n u  M anagem ent 
P erspective R egarding ABWR Review  
(Open)»—The Committee will hear 
briefings by and hold discussions with 
Dt. Muriey , Director o f  the Office af 
Nuclear Reactor Regulation, and Senior 
Managers of the General Electric 
Nuclear Energy regarding the status o f 
the NRC staff review of the ABWR 
design.

9:45 a .m .-l t:4 5  a .m .: A dvan ced  
B oiling W ater R eactor D esign  (Open)— 
The Committee will hear briefings by 
and hold discussions with 
representatives of the NRC staff 
regarding the Final Design Approval for 
the ABWR. Representatives of the 
General Electric Nuclear Energy will 
participate, as appropriate,

12:45 p .m .-2 :15  p .m .: R od  C ontrol 
System  F ailu re a n d  W ithdraw al o f  R od  
C ontrol C luster A ssem blies (Open)—The 
Committee will hear a briefing by and 
hold discussions with representatives of 
the NRC staff regarding: the May 27, 
1993 event at Salem, Unit 2 during 
which a single failure in the rod control 
system resulted in the withdrawal of a 
single rod from the core while the 
operator was applying a rod insertion 
signal; a similar event at die Ghana 
nuclear power plant; and licensees’ 
responses to Generic Letter 93—04, “Rod 
Control System Failure and Withdrawal 
of Rod Control Cluster Assemblies,” 
dated June 21,1993. Representatives of 
the industry will participate, as 
appropriate.

2:30 p .m .-3  p .m .: A n n u al ACRS 
R eport to Congress (Open)—The 
Committee will discuss a draft of the 
Annual ACRS Report to the Congress on 
the NRC Safety Research Program.

3 p .m .-3 :4 5  p .m .: R eport o f  th e  
Planning an d  P rocedu res Su bcom m ittee 
(Open/Closed)—The Committee will 
hear a report of the Planning and 
Procedures Subcommittee on matters 
related to the conduct o f ACRS 
business, qualifications o f candidates 
nominated for appointment to die 
ACRS, and internal organizational and 
personnel matters relating to the ACRS 
staff members.

A portion of this session may be 
closed to public attendance to discuss 
matters that relate solely to internal 
personnel rules and practices o f this 
advisory Committee, and matters the 
release of which would represent a 
clearly unwarranted invasion of 
personal privacy.

3:45 p*m.r-4:30 p .m .: Future ACRS 
A ctivities (Open)—The Committee will 
discuss topics proposed for 
consideration during future ACRS 
meetings.

4:45 a :m .-6 :30  p .m .: P reparation  a f  
ACRS R eports (Open)-—The Committee 
will discuss proposed ACRS reports 
regarding items considered during this 
meeting.

Saturday,. Febru ary 12, T994
8:30 a.m .-1 2  N oon : P reparation  o f  

ACRS R eports (O pen }—The Committee 
will complete its reports on matters 
considered during this meeting.

12 N oon—12:15 p .m .: R écon ciliation  o f  
A C BS C om m ents an d  
R ecom m endation s (Open):—The 
Committee will discuss responses from 
the NRC Executive Director for 
Operations to recent ACRS comm wits 
and recommendations.

12:15 p jn .-1 2 :4 5  p .m .: ACRS 
Su bcom m ittee A ctiv ities (Open)—The 
Committee will hear reports and hold 
discussions regarding the status of 
ACRS subcommittee activities, 
including a report of the February 9, 
1994 meeting of the ABB-CE Standard 
Plant Designs Subcommittee.

12:45 p .m .- l p .m .: M iscellan eou s 
(Open)—The Committee will discuss 
miscellaneous matters related to the 
conduct of Committee activities and 
complete discussion of topics that were 
not completed during previous meetings 
at time and availability of information 
permit.

Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
September 30 ,1993 (58 FR 51118). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, electronic 
recordings will be permitted only 
during the open portions of the meeting, 
and questions may be asked only by 
members of the Committee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS Executive Director, Dr. John 
T. Larkins, as for in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture, and television cameras during 
this meeting may be limited to selected 
portions o f  the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by contacting the 
ACRS Executive Director prior to the 
meeting. In view o f the possibility that 
the schedule for ACRS meetings may be 
adjusted by the Chairman as necessary 
to facilitate the conduct o f the meeting;
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persons planning to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience.

I have determined in accordance with 
subsection 10(d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above to discuss 
safeguards and security information 
exempted from disclosure by a statute 
that established particular criteria for 
withholding or refers to particular types 
of matters to be withheld per 5 U.S.C. 
552(c)(3), to discuss information that 
involves the internal personnel rules 
and practices of this advisory 
Committee per 5 U.S.C. 552(c)(2), and to 
discuss information the release of which 
would represent a clearly unwarranted 
invasion of personal privacy per 5 
U.S.C. 552(c)(6).

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, die 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by contacting the ACRS 
Executive Director, Dr. John T. Larkins 
(telephone 301-492-4516), between 
7:30 a.m. and 4:15 p.m. est.

Dated: January 28,1994.
John C  Hoyle,
A dvisory Comm ittee M anagement Officer.
[FR Doc. 94-2382 Filed 2-2-94; 8:45 am]

'  BILLING CODE 7590-01-M

Use of Decommissioning Trust Funds 
Before Decommissioning Plan 
Approval; Draft Policy Statement

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Draft policy statement.

SUMMARY: This draft policy statement 
presents the criteria the U.S. Nuclear 
Regulatory Commission (NRC) proposes 
to follow in addressing requests from 
power reactor licensees that have 
permanently shut down their power 
reactors to make withdrawals from 
external decommissioning sinking funds 
to pay for the removal of components 
and other decommissioning-related 
activities before the NRC approves these 
licensees* decommissioning plans 
submitted pursuant to 10 CFR 50.82. 
This draft policy statement also covers 
d e  m inim is withdrawals from external 
decommissioning sinking funds to pay 
for developing the 10 CFR 50.82 
decommissioning plan and for other 
post-shutdown administrative expenses. 
DATE: Comment period expires April 19, 
1994. Comments received after this date 
will be considered if it is practical to do

so, but the Commission is able to ensure 
consideration only for comments 
received on or before this date. 
ADDRESSES: Mail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch.

Deliver comments to: 11555 Rockville 
Pike, Rockville, Maryland, between 7:45 
am and 4:15 pm on Federal workdays. 
FOR FURTHER INFORMATION CONTACT: 
Robert Wood, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: (301) 504-1255.

SUPPLEMENTARY INFORMATION: 

Background
The NRC decommissioning 

regulations in 10 CFR 50.75 and 50.82 
are silent on whether approval of the 
decommissioning plan must precede 
withdrawals from the decommissioning 
trust fund. Appendix B.3.1, p. B -12  of 
Regulatory Guide 1.159, “Assuring the 
Availability of Funds for 
Decommissioning Nuclear Reactors,” 
contains sample trust language that 
indicates that the fund trustee should 
only release funds upon certification 
“that decommissioning is proceeding 
pursuant to an NRC-approved plan.” 
However, not all licensees have used 
this sample language. When the NRC 
evaluated trust funds as part of the 
initial certification required by 10 CFR 
50.75(b) and submitted in July 1990, it 
found trusts acceptable if, along with 
other provisions, they contained 
language limiting trust fund 
withdrawals to legitimate 
decommissioning purposes. Thus, many 
licensees have acceptable trusts that 
nevertheless do not expressly limit the 
withdrawal of trust funds before NRC 
approves a decommissioning plan.

Because of a request by Yankee 
Atomic Electric Company (YAEC) * and 
in anticipation of future requests by 
other power reactor licensees of 
permanently shutdown facilities, the 
Commission directed the NRC staff to 
provide an analysis and 
recommendation to the Commission on 
permitting licensees to use their 
decommissioning funds for 
decommissioning activities prior to 
approval of the decommissioning plans. 
The Commission approved the criteria 
developed by the staff to evaluate early 
withdrawals from external 
decommissioning sinking funds and 
directed the staff to publish the details 
of this policy in  the Federal Register for

information and public comment.* This 
proposed policy and implementing 
criteria are provided below:

Statement of Policy
If a licensee of a permanently 

shutdown facility spends 
decomissioning trust funds on 
legitimate decommissioning activities, 
the timing of these expenditures, either 
before or after NRC approves a 
licensee’s decommissioning plan, 
should not adversely affect public 
health and safety, provided adequate 
funds are maintained to restore die 
facility to a safe storage configuration in 
case decommissioning activities are 
interrupted unexpectedly. 
Consequently, the timing of the NRC 
review of a licensee’s decommissioning 
plan in relation to withdrawals from 
trust funds is not as important as the 
purpose of those withdrawals.

In its decommissioning plan reviews, 
the NRC evaluates proposed licensee 
activities in the planned 
decommissioning process to determine 
whether the proposed plan adequately 
ensures protection of public health and 
safety. The NRC will also assess a 
licensee’s overall decommissioning 
fund balance in relation to total cost. 
The NRC review of decommissioning 
costs is focused on seeing that they fall 
within a normal range of costs and is 
not focused on examining die dming, 
scope, and cost of specific component 
removal or other decommissioning 
activities. Therefore, although the NRC 
believes that it should guard against 
misuse or waste of decommissioning 
trust funds by licensees, it is not clear 
that prior NRC review of the 
decommissioning plan would identify 
such misuse or waste unless it resulted 
in costs far higher than would normally 
be expected. The NRC would find it 
difficult to idendfy the misuse of funds 
if  a licensee’s estimates were within a 
reasonable range of the costs estimated 
for similar facilities. Further, the NRC 
does not supervise or review the actual

■ In a letter to the Commission dated November 
25,1992, YAEC stated its intention to use its 
decommissioning trust funds to remove reactor core 
internals, steam generators and the pressurizer from 
Yankee-Rowe before the NRC approves YAEC’s 
decommissioning plan. (YAEC plans to submit its 
decommissioning plan for NRC review in late 
1993.) By letter dated April 16,1993, the NRC did 
not object to YAEC’s proposed use of 
decommissioning trust funds before NRC approval 
of the Yankee-Rowe decommissioning plan, using 
criteria consistent with those discussed in this 
policy statement.

2 This policy statement does not apply to 
licensees with operating nuclear reactors. The staff 
is separately evaluating the issue of whether and 
under what circumstanqes the NRC should allow 
licensees of operating plants to withdraw 
decommissioning trust funds.
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expenditure of funds during 
decommissioning and would not have 
an opportunity to identify serious cost 
overruns that might jeopardize the 
adequacy of funding available for 
remaining decommissioning activities.

However, there appears to be little 
motivation for utilities to misuse these 
funds. Most NRC power reactor 
licensees are subject to rate regulation 
by State public utility commissions 
(PUCs) or the Federal Energy Regulatory 
Commission (FERC) . Utilities are 
normally allowed to earn a return on 
assets, including nuclear plants, once 
they are determined to be “used and 
useful” mid placed in the rate base. 
Decommissioning costs, however, are 
normally treated by PUCs and FERC as 
non-rate-base expenses. They are passed 
on to ratepayers as expenses, but die 
utility and its stockholders d o not earn 
a return on these collections. 
Consequently , there is little financial 
incentive for a licensee to "pad** or 
dissipate collected decommissioning 
funds to increase the rate base, because 
the stockholders would not benefit.

Further, PUCs and FERC are unlikely 
to allow utilities under their 
jurisdictions to squander funds obtained 
from ratepayers. Rate regulators hold 
prudency reviews to determine whether 
utilities have spent funds properly 
throughout all aspects of plant 
operation, from initial planning to final 
decommissioning. The NRC expects that 
PUCs and FERC will continue to 
exercise their oversight of utilities’ 
expenditures, including those being 
paid from decommissioning trust funds, 
throughout the decommissioning 
process. A utility has an incentive to 
spend decommissioning funds 
prudently i f  it knows that its 
stockholders wi 11 be liable for 
decommissioning costs in excess of 
those already collected from ratepayers.

Although NRC approval of the 
decommissioning plan does not ensure 
prevention of misuse or waste of 
decomissioning funds, the NRC believes 
that withdrawal of funds for 
decommissioning activities before a 
decommissioning plan is developed and 
approved should require NRC review. 
This is consistent with Commission 
guidance which provided that the staff 
may permit licensees to use their 
decommissioning funds for the 
decommissioning permitted above (as 
the term» decommission is defined in It) 
CFR50.2), notwithstanding the feet that 
their decommissioning plans have not 
yet been approved by die NRC

Criteria
The criteria and supporting rationale 

developed to evaluate licensee

proposals for early withdrawals from 
external decommissioning sinking funds 
are as follows:

1. The withdrawals are for expenses 
for legitimate decommissioning 
activities as defined in 19 CFR 50.2 that 
would necessarily occur under most 
reasonable decommissioning scenarios. 
Section 10 CFR 59.2 defines 
“decommission” as meaning “to remove 
(as a facility) safely from service and 
reduce residual radioactivity to a level 
that permits release of the property for 
unrestricted use and termination of 
licensee.”

This criterion calls for a licensee to 
demonstrate that the early withdrawal is 
for activities that would occur under 
reasonable decommissioning scenarios 
and would prevent binds being used for 
activities that do not reduce 
radioactivity at the site and ultimately 
permit release of the property for 
unrestricted use. A licensee that has 
already prepared its § 50.82 
decommissioning plan (which must be 
submitted within 2 years after a 
permanent cessation of operations) 
could reference the appropriate part of 
this plan. A licensee that has not yet 
completed its § 50.82 decommissioning 
plan would have to pro vide other 
documentation to demonstrate that its 
proposed activities were clearly 
decommissioning activities.

2. The expenditures would not reduce 
the value of the decommissioning trust 
below an amount necessary to place and 
maintain the licensee’s reactor in a safe 
storage (SAFSTOR) condition if 
unforeseen conditions or expenses arise. 
(For example, if  the waste shipments 
were rejected by the disposal site 
because of lack of storage space or legal 
impediments, a licensee would have to 
show it had the funds to return and 
store any affected components an site 
and to store any radioactive components 
and materials that had remained on
site.)

Consistent with the purpose of the 
decommissioning funding regulations, 
assurance of availability o f  foods to 
safely decommission a facility, and the 
principle that a preapproval activity 
does not foreclose the release of the site 
for possible unrestricted use, this 
criterion calls for a licensee to show that 
it can maintain the status quo at a 
facility and that the proposed activities 
will not preclude the ultimate 
unrestricted use o f the site. A licensee 
would have to document the rationale 
for die minimum amount estimated to 
be needed to return to a safe storage 
condition i f  decontamination or removal 
activities are interrupted and the 
components and equipment involved 
have to be stored safely at th e  site. Such

on-site storage after shipment could, in 
the worst case, require construction of a 
storage facility. This criterion ensures 
that decommissioning activities that 
occur before approval o f  file § 50.82 
decommissioning plan do not reduce 
funds below a level that would ensure 
continued maintenance o f safety at a 
defueled, shutdown facility until the 
decommissioning plan is reviewed and 
approved. A licensee could satisfy this 
criterion by demonstrating that it has 
sufficient fends in either its 
decommissioning fend or other 
available fends to maintain the status 
quo at the facility, that is, maintain 
safety in the defueled, shutdown 
condition. It  should be noted that this 
criterion is also pertinent to the normal, 
end-of-life decommissioning; licensees 
are to accommodate the possibility of 
unforeseen occurrences by providing for 
contingencies. (See Regulatory Guide
1.159 at 1.159-1X1, Item. 1.4.4.3. The 
general guidance o f Regulatory Guide
1.159 concerning provisions for 
“contingencies,” however, does not 
explicitly identify the nature of such 
contingencies. The NRCTs proposed 
criterion is more explicit.)

The NRC notes that 10 CFR 
50.82(c)il) requires that, “funds needed 
to complete decommissioning be placed 
into an account segregated from licensee 
assets and outside the licensee’s 
administrative control during the 
storage or surveillance period, or a 
surety method or bind statement of 
intent be maintained in accordance with 
the criteria of § 50.75(e),” Because the 
definition of decommisaoning in 10 
CFR 50.2 implicitly includes toe costs of 
placing and maintaining a reactor in 
safe storage, a licensee should continue 
to provide assurance of adequate fends 
for these expenses at all times during 
the SAFSTOR period. Thus, licensees 
are required to maintain this assurance 
both before and after the NRC approves 
a licensee’s § 50.82 decommissioning 
plan.

3. The withdrawals would not inhibit 
the ability of the licensee to complete 
fending of any shortfalls in the 
decommissioning trust needed to ensure 
availability o f fends to ultimately 
release the site for unrestricted use.

This criterion encompasses the 
principle that activities allowed before 
approval of the decommissioning plan 
do not significantly increase 
decommissioning costs. A licensee 
would be required to document the 
effect of the withdrawals on the 
decommissioning funding plan, 
addressing the current fund balance and 
collection schedule, and demonstrate 
that the use of fends before NRC 
approval of a decommissioning plan for
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the facility would not impair the 
licensee's ability to fully fund the plan 
submitted to the NRC (or, if no plan has 
been filed, the actions necessary to 
permit release of the site for unrestricted 
use). A licensee would, for example, 
have to show that the decommissioning 
actions potentially taken out of 
sequence of any decommissioning plan 
submitted (or reasonable 
decommissioning alternatives if  no plan 
has been submitted) would not 
significantly increase decommissioning 
costs or impair its ability to obtain the 
funds necessary to complete 
decommissioning.

4. Before the NRC approves a 
decommissioning plan, licensees can be 
allowed to undertake any 
decommissioning activity (as the term 
“decommission” is defined in 10 CFR
50.2) that does not: (a) Foreclose the 
release of the site for possible 
unrestricted use, (b) significantly 
increase decommissioning costs, (c) 
cause any significant environmental 
impact not previously reviewed, or (d) 
violate the terms of the licensee's 
existing license (e.g., OL, POL, or OL 
with confirmatory shutdown order) or 
10 CFR 50.59 as applied to the existing 
license.

This criterion seeks to ensure that 
funds are only used for those 
decommissioning activities that would 
be allowed to proceed before the NRC 
approves a decommissioning plan.
Items (a) and (b) have already been 
addressed by this policy statement. For 
items (c) and (d), a licensee and the NRC 
would evaluate the proposed activity to 
ensure that the activity may proceed 
under the current license and that the 
proposed activity will not result in any 
significant environmental impact not 
previously reviewed.

As stated above, the NRC may permit 
licensees to use their decommissioning 
funds for the decommissioning 
activities permitted above (as the term 
“decommission” is defined in 10 CFR
50.2) , notwithstanding the fact that their 
decommissioning plans have not yet 
been approved by the NRC. After review 
of the licensee's proposed activities and 
fund withdrawal using the above 
criteria, the NRC would permit the 
licensee to use decommissioning funds 
and to undertake the proposed activities 
by tacitly consenting to the proposed 
withdrawals by not interposing, within 
a specified time, an objection to the 
licensee's proposal. The NRC would 
need 60 days to complete an effective 
review of a licensee’s proposal and 
justification of how the above criteria 
will be met.

Ancillary Issue
In the past, licensees have asked the 

NRC informally whether they would be 
able to withdraw funds from their trusts 
to pay for developing the § 50.82 
decommissioning plan and for other 
post-shutdown administrative expenses. 
The NRC believes that these 
withdrawals should be allowed before 
the NRC approves the final 
decommissioning plan, provided the 
licensee meets the following guidelines:
1. The sum of withdrawals for such 

purposes should be d e m inim is, that 
is, less than $5 m illions

2. The decommissioning trust balance 
would not fall below an amount 
needed for safe storage.

3. The licensee provided for these costs 
. in its site-specific decommissioning
cost estimate and increased its overall 
trust fund balances accordingly.
Dated at Rockville, Maryland, this 12th day 

of January, 1994.
For the Nuclear Regulatory Commission. 

James L. Blaha,
Acting Executive D irector fo r  O perations.
(FR Doc. 94-2391 Filed 2-2-94; 8:45 am)
BILLING CODE 7590-01-M

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-33533; File No. SR-NASO- 
94-5]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by National 
Association of Securities Dealers, Inc. 
Relating to Application Fees for New 
Members

January 27,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”). 15 U.S.C. 78s(b)(l), notice is 
hereby given that on January 21 ,1994 , 
the National Association of Securities 
Dealers, Inc. (“NASD” or “Association”) 
filed with the Securities and Exchange 
Commission (“SEC” or “Commission”) 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the NASD. The 
NASD has designated this proposal as 
one establishing or changing a fee under 
section 19(b)(3)(A)(ii) of the Act, which 
renders the rule effective upon the 
Commission’s receipt of this filing. The

a In talking informally with several licensees, the 
NRC understands that most licensees expect to 
spend from $1 million to $3 million for completing 
decommissioning plans and for immediate post
shutdown administrative expenses. The amount of 
$5 million, therefore, is based on a "best-guess” 
estimated, but is small enough not to significantly 
deplete the decommissioning trust.

Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The NASD is proposing a rule change 
to Schedule A to the By-Laws to amend 
the amount of new application fees 
assessed against firms other than self
clearing or introduction firms, from 
$1,500 to $3,000.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and the basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The NASD has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
(A) Self-R egu latory O rganization’s  
Statem ent o f  the P urpose o f, an d  
Statutory B asis fo r , th e P roposed  R ule 
C hange

Article VI of the By-Laws of the NASD 
requires: new members to pay an 
application fee based on reasonable 
expenses incurred in carrying out the 
work of processing new membership 
applications. Pursuant to Schedule A, 
Section 2 to the By-Laws, the NASD 
currently assesses a new application fee 
of $5,000 for self-clearing firms, $3,000 
for introducing firms and $1,500 for all 
firms other than self-clearing or 
introducing firms (“other” firms).» The 
average cost of processing new 
applications for other firms exceeds the 
revenue generated by the fee for such 
applications. Currently, the NASD 
subsidizes the revenue shortfall for 
other firms from other fees and 
assessments.

Because there is no reasonable 
justification for subsidizing the initial 
entry of other firms into the industry, 
the NASD is proposing to amend the 
application fee assessed against other 
firms to reflect more closely the actual 
costs incurred in processing such 
applications. The average cost for 
processing new applications for other 
firms is approximately the same as that 
for introducing firms. Therefore, the 
NASD is proposing to amend the

i NASD Manual, Schedule A to the By-Laws. Sec. 
2, (CCH) 11753.
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amount of the new application fee 
assessed against other firms in Schedule 
A, Section 2(i)(iii), which is currently 
$1,500, to $3,000.

The NASD believes that the proposed 
rule change is consistent with the 
provisions of Section 15A(b)(5) of the 
Act,2 which require that the rules of the 
Association provide for the equitable 
allocation of reasonable dues, fees, and 
other charges among members in that 
the proposed rule change equitably 
adjusts the initial application fee so that 
all new members are assessed their 
approximate entry costs.

(B) Self-R egulatory O rganization ’s 
Statem ent on Burden on C om petition

The NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of die Act, as amended.
(C) Self-R egulatory O rganization’s 
Statem ent on Com m ents on the 
P roposed  R ule C hange R eceived  From  
M em bers, P articipants, o r O thers

Written comments were neither 
solicited nor received.
III. Date o f Effectiveness o f the 
Proposed R ule Change and Tim ing for 
Commission Action

The foregoing rule change has become 
effective upon filing pursuant to section 
19(b)(3)(A)(ii) of the Act and Rule 19b- 
4 promulgated thereunder in that it 
constitutes a due, fee, or other charge.

At any time within 60 days of the 
filing of a rule change, the Commission 
may summarily abrogate the rule change 
pursuant to Section 19(b)(3)(C) of the 
Act if  it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protection 
of investors, or otherwise in furtherance 
of the purposes of the Act.

IV. Solicitation o f Comments
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of die 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the

2 15 U.S.C. 780-3 (1988).

public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available tor inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by February 24,1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12).
Jonathan G. Katz,
Secretary.
(FR Doc. 94-2373 Filed 2-2-94; 8:45 am] 
BILUNG CODE 8010-01-M

DEPARTMENT OF TRANSPORTATION

Office of Commercial Space 
Transportation

Low Earth Orbit Space Market; Public 
Meeting

Notice is hereby given of a public 
meeting called by the Department of 
Transportation’s (DOT) Office of 
Commercial Space Transportation 
(OCST) to obtain data specifically 
relating to the low earth orbit (LEO) 
space market. The meeting is scheduled 
to take place on February 10,1994, from 
3—5 p.m., in the FAA Auditorium, 
located on the third floor of the 
Department of Transportation’s Federal 
Aviation Administration Building, 800 
Independence Ave., SW., Washington, 
DC. The information obtained from this 
meeting will facilitate DOT’S 
participation as a member of the 
Interagency Working Groups on Space 
Transportation for the White House 
Office of Science and Technology Policy 
(OSTP) and on the Department of 
Defense Space Launch Modernization 
Plan. DOT is also supporting efforts by 
the Office of the United States Trade 
Representative (USTR) to monitor 
compliance by the Russian Federation 
with the recently concluded U.S.-Russia 
commercial space launch trade 
agreement.

OCST seeks data that would assist in 
defining LEO launch requirements and 
in projecting future space transportation 
needs to support market demands. 
Specifically, OCST is interested in 
obtaining LEO market projections, 
including the number of payloads 
planned for launch between the years 
1994-2010, and thereafter, and the 
kinds of services that may be provided 
by LEO satellites and their applications 
(e.g., remòte sensing, mobile 
communications). OCST is also 
interested in obtaining long-range

projections of the potential revenues 
that may be generated by these space- 
based systems. Information on short
term (within the next 1-5  years) revenue 
projections should not be provided at 
the meeting unless it is otherwise 
publicly available. Interested parties 
wishing to provide short-range revenue 
projections not otherwise publicly 
available may do so in a written 
submission to OCST. This information 
will not be publicly disclosed by OCST 
except in aggregate form.

Written submissions may be provided 
to OCST in addition to or in place of 
oral remarks presented at the public 
meeting. Submissions designated as 
proprietary will be treated 
confidentially. Due to the immediate 
need for this data to support the various 
DOT and Administration efforts, written 
submissions should be provided as 
quickly as possible, but no later than 
noon February 14,1994, to the Office of 
Commercial Space Transportation, room 
5415, 400 Seventh Street SW., 
Washington, DC 20590 or by fax to (202) 
366-7256.

In order to assure the orderly 
presentation of information, and to try 
to accommodate all speakers, each 
person wishing to present information 
at the meeting, whether in a personal or 
a representative capacity on behalf of an 
organization, will be allotted five 
minutes. Persons who wish to present 
information at the meeting should notify 
OCST no later than February 8 ,1994 , to 
reserve their allotted time. If possible, 
OCST will notify interested persons if 
additional time is available. Department 
officials chairing the meeting may take 
additional time to ask clarifying 
questions of the speaker. To reserve 
speaking time, please telephone (202) 
366-5770. Additional information may 
be obtained by contacting Ms. Linda H. 
Strine.

Dated: January 31,1994.
Frank C. Weaver,
D irector, O ffice o f Com m ercial Space 
Transportation.
[FR Doc. 94-2583 Filed 2-1-94; 12:24 pm] 
BILUNG CODE 4910-62-P

Federal Aviation Administration

Atlantic City International Airport, 
Atlantic County, New Jersey, 
Environmental Assessment (EA)
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of intent to prepare an 
Environmental Assessment (EA).

SUMMARY: The Federal Aviation 
Administration (FAA) is issuing this
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notice to advise the public that an 
Environmental Assessment will be 
prepared and considered for the 
implementation of the proposed plan to 
facilitate development on a portion of 
the Atlantic City International Airport 
in New Jersey.
SUPPLEMENTARY INFORMATION: The FAA 
as lead agency» in cooperation with the 
South Jersey Transportation Authority 
CSJTA) as joint lead agency will prepare 
an Environmental Assessment intended 
to assess the environmental impacts 
related to various alternatives for 
development at the Atlantic City 
International Airport The Atlantic City 
International Airport consists of a total 
of 5»143 acres; 5,059 acres of property 
termed the 'T A A  Technical Center” 
which includes the Federal Aviation 
Administration and Air National Guard 
(ANG) facilities owned by the FAA, and 
84 acres owned by the South Jersey 
Transportation Authority which is used 
to accommodate the Atlantic City 
International Airport Civil Terminal 
area. The 84 acre Atlantic City 
International Airport Civil Terminal 
Area is independent of the 5,059 acre 
site. The Atlantic City International 
Airport is located in portions of 
Hamilton, Egg Harbor and Galloway 
Townships in Atlantic County, New 
Jersey. The Atlantic City International 
Airport is approximately 10 miles 
northeast of Atlantic City.

The EA will consider the 
environmental impacts of the no build 
alternative and various build 
alternatives. The no build alternative is 
defined as the non-implementation of 
further airport development such that * 
the airport will remain in its existing 
condition.

The proposed build alternatives for 
the Atlantic City International Airport 
could include but not necessarily be 
limited to:
1. Construction of one additional 

terminal or expansion of existing 
terminal.

2. Construction of additional parking 
facilities.

3. Expansion of existing runway/ 
taxiway facilities.

4. Improvement of the interior roadway 
system.

5. Construction of additional aircraft 
maintenance facilities including 
hangars, aprons, taxilanes:

6. Construction of additional air cargo 
facilities.
The Environmental Assessment will 

address impacts of the various 
alternatives on topics including; but not 
limited to the following; noise; land use; 
social impacts; induced socioeconomic 
impacts; air quality; water quality;

Department of Transportation Act, 
Section 4(f) applicability; historic, 
architectural, archaeological and 
cultural resources; biotic communities; 
endangered and threatened species of 
flora and fauna; wetlands; floodplains; 
coastal zone management program; 
coastal barriers; wild and scenic rivers; 
farmland; energy supply and natural 
resources; fight emissions; solid waste 
impact; and construction impacts. 
INTER-AGENCY SCOPING MEETING: In order 
to provide agency input, a scoping 
meeting for Federal, State and local 
agencies will be held on February 17, 
19^4 at 1 p.m. at the Farley Service 
Plaza located on the Atlantic City 
Expressway in Ehvood, New jersey.
FOR FURTHER INFORMATION CONTACT: 
Frank Squeglia, Environmental 
Specialist, FAA Eastern Region Office, 
Airports Division, AEA—610, Fitzgerald 
Federal Building, JFK International 
Airport, Jamaica, New York 11430; (718) 
553-1243 or Malcolm Lane, South 
Jersey Transportation Authority, Joint- 
Lead Agent, Atlantic City International 
Airport, New Jersey 08232.

Issued1 in Jamaica, New York on January 
27,1994.
Louis P. DeRose,
M anager, A irports D ivision, Eastern Region. 
[FR Doc. 94-2395 Filed 2-2-94; 8:45 am) 
BILUNG CODE 4WO-13-M

Aviation Rulemaking Advisory 
Committee Meeting on Noise 
Certification issues
AGENCY: Fed eral A viation  
A dm inistration (FAA), DOT.
ACTION: Notice of meeting.

SUMMARY: The FAA is issuing this notice 
to advise the public of a  meeting of the 
Federal Aviation Administration’s 
Aviation Rulemaking Advisory 
Committee to discuss noise certification 
issues.
DATES: The meeting will be held on 
March 19 ,1994 , at 9  a m. Arrange for 
oral presentations by March 1 ,1994. 
ADDRESSES: The meeting will be held at 
the General Aviation Manufacturers 
Association, suite 8 9 1 ,1 4 0 9  K Street 
NW„ Washington, DC 20005.
FOR FURTHER INFORMATION CONTACT:
Ms. Jeanne Trapani, Office of 
Rulemaking (ARM-208)1, 800 
Independence Avenue SW.,
Washington, DC 20591, telephone (202) 
267-7624.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2j o f the Federal 
Advisory Committee Act (Pub. L. 9 2 - 
463; 5 U.S.C. App. II)» notice is hereby 
given of a meeting o f the AviatioD

Rulemaking Advisory Committee to be 
held on March 10 ,1994 , at the General 
Aviation Manufacturers Association, 
suite 801 ,1400  K Street NW.„ 
Washington, DC 20005. The original 
meeting, scheduled to take place on 
January 20 ,1994 , was not held due to 
a state of emergency in  Washington, DC. 
The agenda for the meeting will include;

• Committee Administration
• Consideration of a proposed task to 

harmonize Part 36 o f the Federal 
Aviation Regulations with the European 
JAR 36

• A discussion o f future meeting 
dates, activities, and plans

Attendance is open to the interested 
public, hut will be limited to the space 
available. The public must make 
arrangements by March 1 ,1994 , to 
present oral statements at the meeting. 
The public may present written 
statements to the committee at any time 
by providing 25  copies to the Assistant 
Executive Director for Aircraft 
Certification Procedures or by bringing 
the copies to him at the meeting. 
Arrangements may be made by 
contacting the person listed under the 
heading FOR FURTHER INFORMATION 
CONTACT.

Sign and oral interpretation can be 
made available at the meeting, as well 
as an assistive listening device, if 
requested 10 calendar days before the 
meeting.

Issued in Washington, DC, on January 26, 
1994.
Paul R. Dykeman,
A ssistant Executive D irector fo r  N oise 
Certification Issues, A viation Rulemaking 
Advisory Comm ittee.
(FR Doc. 94-2397 Filed 2-2-94; 8:45 amf 
BILUNG CODE 4910-1V M

DEPARTMENT OF THE TREASURY 

Customs Service 

[T.D. 9 4 -1 4 }

Recordation of Trade Name: 
“CaHfomta Silk Collection”

AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: Notice of recordation.

SUMMARY: On October 27» 1993» a notice 
of application for the recordation under 
section 42 of the Act of July 5,1946» as 
amended (15 U.S.C. 11Z4), o f the trade 
name “California Silk Collection,” was 
published in the Federal Register (58 
FR 57894). The notice advised that 
before final action was taken on the 
application, consideration would be 
given to any relevant data, views, or
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arguments submitted in writing by any 
person in opposition to the recordation 
and received not later than December 
27,1993. No responses were received in 
opposition to the notice. Accordingly, as 
provided in § 133.14, Customs 
Regulations (19 CFR 133.14), the name 
“California Silk Collection,” is recorded 
as the trade name used by California 
Silk Collection, a corporation organized 
under the laws of the State of California, 
located at 4829 S. Eastern Avenue, Bell, 
California.

The trade name is used in connection 
with men and ladies garments made 
with silk and other nature fabric textile. 
EFFECTIVE DATE: February 3 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Delois P. Cooper, Intellectual Property 
Rights Branch, 1301 Constitution 
Avenue NW. (Franklin Court), 
Washington, DC 20229 (202 482-6960).

Dated: January 26,1994.
John F. Atwood,
Chief, Intellectual Property Rights Branch.
[FR Doc, 94-2434 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4820-02-P

[T.D. 94-121

Recordation of Trade Name: “Superior 
Seedless Grape Co.” '

AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: Notice of recordation.

SUMMARY: On October 27,1993, a notice 
of application for the recordation under 
section 42 of the Act of July 5 ,1946 , as 
amended (15 U.S.C. 1124), of the trade 
name “Superior Seedless Grape Co.,” 
was published in the Federal Register 
(58 FR 57894). The notice advised that 
before final action was taken on the 
application, consideration would be 
given to any relevant data, views, or 
arguments submitted in writing by any 
person in opposition to the recordation 
and received not later than December 
27,1993. No responses were received in 
opposition to the notice. Accordingly, as 
provided in § 133.14, Customs 
Regulations (19 CFR 133.14), the name 
“Superior Seedless Grape Co.,” is 
recorded as the trade name used by Sim 
World, Inc., a corporation organized 
under the laws of the State of Delaware, 
located at P. O. Box 1028, 53-990 
Enterprise Way, Coachella, California 
92223.

The trade name is used in connection 
with table grapes.
EFFECTIVE DATE: February 3,1994.
FOR FURTHER INFORMATION CONTACT: 
Delois P. Cooper, Intellectual Property

Rights Branch, 1301 Constitution 
Avenue NW., (Franklin Court), 
Washington, DC 20229 (202 482-6960).

Dated: January 26,1994.
John F. Atwood,
Chief, Intellectual Property Rights Branch. 
[FR Doc. 94-2433 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4820-02-P

Application for Recordation of Trade 
Name: “Preséntense”
ACTION: Notice of application for 
recordation of trade name.

SUMMARY: Application has been filed 
pursuant to § 133.12, Customs 
Regulations (19 CFR 133.12), for the 
recordation under section 42 of the Act 
of July 5 ,1946 , as amended (15 U.S.C. 
1124), of the trade name “Preséntense.,” 
used by MGP Corporation, a corporation 
organized under the laws of the State of 
Virginia, located at 21440 Pacific 
Boulevard, Sterling, Virginia 20167.

The application states that the trade 
name is used in connection with 
household ceramic articles, including 
tableware and dinnerware.

Before final action is taken on the 
application, consideration will be given 
to any relevant data, views, or 
arguments submitted in writing by any 
person in opposition to the recordation 
of this trade name. Notice of the action 
taken on the application for recordation 
of this trade name will be published in 
the Federal Register,
DATES: Comments must be received on 
or before April 4 ,1994 .
ADDRESSES: Written comments should 
be addressed to U.S. Customs Service, 
Attention: Intellectual Property Rights 
Branch, 1301 Constitution Avenue NW. 
(Franklin Court), Washington, DC 
20229.
FOR FURTHER INFORMATION CONTACT: 
Delois P. Cooper, Intellectual Property 
Rights Branch, 1301 Constitution 
Avenue NW. (Franklin Court), 
Washington, DC 20229 (202-482-6960). 
Dated: January 26,1994.
John F. Atwood,
Chief, Intellectual Property Rights Branch.
]FR Doc. 94-2432 Filed 2-2-94; 8:45 am] 
BILUNG CODE 4820-02-P

DEPARTMENT OF VETERANS 
AFFAIRS

Information Collection Under OMB 
Review; Voluntary Customer Surveys 
To Implement Executive Order 12862— 
Department of Veterans Affairs
AGENCY: Department of Veterans Affairs.

ACTION: Notice.

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The title of 
the information collection; (2) a 
description of the need and its use; (3) 
who will be required or asked to 
respond; (4) an estimate of the total 
annual reporting hours, and 
recordkeeping burden, if applicable; and
(5) the frequency of response.
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Patti 
Viers, Office of Information Resources 
Management (723), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420 (202) 23 3 - 
3172.

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address.
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before February
14,1994.

-Dated: January 27,1994.
By direction of the Secretary.

B. Michael Berger,
Director, R ecords M anagement Service.

New Collection
1. Voluntary Customer Surveys to 

Implement Executive Order 12862— 
Department of Veterans Affairs.

2. Voluntary Customer Surveys will 
be used to implement Executive Order 
12862. VA will gather the necessary 
information to determine the kind and 
quality of services VA customers want, 
and their level of satisfaction with 
existing services. The information will 
be used by VA to focus its planning and 
problem solving efforts to those service 
issues valued by the customer.

3. Individuals or households—State of 
local governments—Farms—Businesses 
or other for-profit—Federal agencies or 
employees—Non-profit institutions— 
Small businesses or organizations.

4. VA estimates a total burden of 
1,439,177 hours—336,252 hours in FY 
1994; 491,499 hours in FY 1995; and 
611,427 hours in FY 1996.

5. On occasion.
[FR Doc. 94-2401 Filed 2-2-94; 8:45 am] 
BILUNG CODE 832<H>1-M



Sunshine, Act Meetings

This section o f the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act" (Pub. 
L. 94-409) 5 U.S.C. 562b(eX3>.

FEDERAL ELECTION COMMISSION 
DATE AND TIME; Tuesday, February 8, 
1994 at 10: a.m.
PLACE: 999 E Street, NW., Washington, 
DC.
STATUS: T h is  m eeting w ill be closed to  
the p u b lic .
ITEMS TO BE DISCUSSED:
Compliance matters pursuant to 2 U.S.C. 

§437g.
Audits conducted pursuant to 2 U.S.C.

§ 437g, § 438(b), and Title 26, U.S.C 
Matters concerning participation in civil 

actions or proceedings or arbitration. 
Internal personnel rules and procedures or 

matters affecting a particular employee.

PERSON TO CONTACT FOR INFORMATION: 
Press Officer, Telephone: (202) 2 1 9 - 
4155.
Delores Hardy,
A dm inistrative As&istanL
[FR Doc. 94-2642 Filed 2-1-94; 3:46 ami
BILLING CODE 6715-01-M  ,

SECURITIES AND EXCHANGE COMMISSION 
Notice is  hereby given, pursuant to 

the provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week ol February 7 ,1994 .

A dosed meeting will be held on 
Tuesday, February 8 ,1994 , at 11 a m .
An open meeting will be held cm 
Wednesday, February 9,1994, at 10 a.m.

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(4), (8), (9*A ) and (10) 
and 17 CFR 200.402(a)(4), (8), (0)(i) and 
(10), permit consideration of the 
scheduled matters at a closed meeting.

Commissioner Beese, as duty officer, 
voted to consider the items listed for the 
closed meeting in a closed session.

The subject matter of the closed 
meeting scheduled for Tuesday, 
February 8 ,1994 , at 11 a.m., will bee

Settlement of administrative proceedings 
of an enforcement nature.

Settlement of injunctive actions.
Institution of injunctive actions.
Institution of administrative proceedings of 

an enforcement nature.
Regulatory matter regarding financial 

institutions.
Opinion.
Thesubject matter of the open 

meeting scheduled for Wednesday, 
February 9 ,1994 , at 10 a.m., will be:

Consideration of the reproposal of rules 
implementing the large trader reporting

Federal Register 
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section of the Market Reform Act of 1990. 
The reproposed rules would: (1) Require a 
person that effects significant quantities of 
transactions in publicly traded securities to 
file Form 13H with the Commission 
disclosing such person’s identity and 
accounts; (2) require broker-dealers that carry 
accounts to maintain records of transactions 
effected by or for such person’s accounts; and 
(3) require such broker-dealers to report to 
the Commission upon request, transactions 
effected by or for such person’s accounts. *

For further information, please contact 
Nicholas T. Chapekis at (202) 272-3115.

Consideration of a release that would 
discuss the need to establish recordkeeping 
and reporting requirements for brokers and 
dealers that operate automated trading 
systems. The release would propose for 
comment a rule that would require registered 
broker-dealer sponsors of these systems to 
maintain participant, volume and transaction 
records, and to report system activity 
periodically to the Commission.

Fee further information, please contact 
Gordon K. Fuller, Sheila C. Slevin, or Kristen 
N. Geyer (202) 272-2067.

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Anita 
Klein at (202) 272-2400.

Dated: February 1,1994.
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 94-2641 Filed 2-1-94 ; 3:41 pml
BILUNG COM  MKMrt-M
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue.

DEPARTMENT OF EDUCATION
[C FD A  N o. 8 4 . 1 9 8 ]

National Workplace Literacy Program; 
Inviting Applications for New Awards 
for Fiscal Year [FY] 1993
Correction

In notice document 94-443 beginning 
on page 1418, in the issue of Monday, 
January 10,1994, make die following 
correction:

On the same page, in the second 
column, in the eighth line, “March 10, 
1994.” should read “May 1 0 ,1994 .”
BILUNG CODE 1505-01-0

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Parts 293,351,430,432,451, 
511,530,531,536,540,575,591,595, 
and 771
RIN 3 2 Q 6 -A F 6 9

Termination of the Performance 
Management and Recognition System
Correction

In rule document 93-30581 beginning 
on page 65531 in the issue of

Wednesday, December 15,1993 , make 
the following corrections:

1. On page 65531, in the third 
column, in the first full paragraph, in 
the last line, “are” should read “as”.

§  5 3 1 .2 0 1  [C o r r e c te d ]

2. On page 65535, in the second 
column, in § 531.201, in the fourth line, 
“Services” should read “Service”.

3. On page 65536, in the third 
column, in amendatory instruction 40. 
to § 531.406, in the second line, 
“(b)(2)(ii)” should read “(b)(2)(iii)”.
BILLING CODE 1505-01-0

SECURITIES AND EXCHANGE 
COMMISSION

[ R e l e a s e  N o . 3 4 - 8 3 4 2 5 ;  F i le  N o . S R - C B O E -  
9 3 - 5 8 ]

Seif-Regulatory Organizations; Filing 
of Proposed Rule Change by the 
Chicago Board Options Exchange Inc. 
Relating to the Maintenance by 
Members of Certain Written Policies 
and Procedures

January 5 ,1994.

C orrection

In notice document 94-561 beginning 
on page 1573 in the issue of Tuesday, 
January 11 ,1994, the date was omitted 
and should read as set forth above.
BILLING CODE 1505-01-0

SECURITIES AND EXCHANGE 
COMMISSION

[ R e l e a s e  N o . 3 4 - 3 3 2 3 6 ;  F i le  N o . S R - N A S D -  
9 3 - 3 6 ]

Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Extension of Public 
Comment Period for Proposed Rule 
Change

C orrection

In notice document 93-29217 
appearing on page 63195 in the issue of 
Tuesday, November 30,1993 , the 
release no. should read asset forth 
above.
BILLING CODE 1605-01-0

SECURITIES AND EXCHANGE 
COMMISSION

[R e l . N o . I C - 1 9 8 5 6 ;  8 1 1 - 2 6 7 2 ]

MFS Managed Municipal Bond Trust; 
Application for Deregistration

November 10,1993.

C orrection

In notice document 93-28221 
beginning on page 60720 in the issue of 
Wednesday, November 17 ,1993 , the 
date was omitted and should read as set 
forth above.
BILLING CODE 1506-01-0
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Admrhistration

21 CFR Part 351 
[D o c k e t  N o . 8 2 N - 0 2 9 1 ]

RIN 0 9 0 5 - A A 0 6

Vaginal Drug Products for Over-the- 
Counter Human Use; Withdrawal of 
Advance Notice of Proposed 
Rulemaking

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice of withdrawal of advance 
notice of proposed rulemaking.

SUMMARY: The Food and Drug 
Administration (FDA) is issuing a notice 
to withdraw the advance notice of 
proposed rulemaking of October 13, 
1983 (48 FR 46694) that would have 
established conditions under which 
over-the-counter (OTC) vaginal drug 
products are generally recognized as 
safe and effective and not misbranded. 
FDA is issuing this notice of withdrawal 
after considering the report and 
recommendations of the Advisory 
Review Panel on OTC Contraceptives 
and Other Vaginal Drug Products (the 
Vaginal Panel) and public comments on 
an advance notice of proposed 
rulemaking that was based on those 
recommendations. This action is being 
taken in part because the agency has 
determined that some of the 
recommended labeling indications 
relate to cosmetic claims and not drug 
claims. In addition, recommended 
labeling indications and ingredients 
used for minor irritation, itching, or 
soreness are not unique to the vaginal 
area and are already being considered in 
other OTC drug rulemakings (e.g., 
antifungal, antimicrobial, and external 
analgesic). Therefore, those ingredients 
and indications will be considered in 
those other rulemakings, as appropriate. 
FOR FURTHER INFORMATION CONTACT: 
William E. Gilbertson, Center for Drug 
Evaluation and Research (HFD-810), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-594-5000.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 13 ,1983  (48 
FR 46694), FDA published, under 
§ 330.10(a)(6) (21 CFR 330.10(a)(6)), an 
advance notice of proposed rulemaking 
to establish a monograph for OTC 
vaginal drug products, together with the 
recommendations of the Vaginal Panel, 
which was the advisory review panel 
responsible for-evaluating data on the 
active ingredients in this drug class.

Interested persons were invited to 
submit comments by January 11,1984. 
Reply comments in response to 
comments filed in the initial comment 
period could be submitted by March 19, 
1984.

In accordance with § 330.10(a)(10), 
the data and information considered by 
the Vaginal Panel were put on public 
display in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, rm. 1 -23 ,12420  
Parklawn Dr., Rockville, MD 20857, 
after deletion of a small amount of trade 
secret information.

In this notice, FDA states for the first 
time its position on the establishment of 
a monograph for OTC vaginal drug 
products based on the Vaginal Panel’s 
conclusions and recommendations on 
OTC vaginal drug products, the 
comments received, and the agency’s 
independent evaluation of the Vaginal 
Panel’s report. In the preamble to the 
advance notice of proposed rulemaking 
for OTC vaginal drug products (48 FR 
46694 at 46695), the agency expressed 
its concerns about: (1) The ability of a 
woman to recognize the nature or cause 
of the symptom(s) of vaginal itching, 
irritation, or soreness in order to 
determine which kind of drug product 
to select to treat the condition, and (2) 
whether 1 to 2 weeks of self-medicating 
with an OTC drug product may pose an 
unacceptable delay in seeking 
professional attention if the symptom(s) 
of itching, irritation, or soreness are due 
to N. gon orrhoea, T richom onas, 
C andida, or other organisms that will 
not be eradicated by topical therapy 
with nonantimicrobial OTC drug 
products. At that time, no final agency 
decisions were made regarding the 
Vaginal Panel’s recommendations or the 
above stated concerns. The agency 
invited specific comments on these 
issues.

In response to the advance notice of 
proposed rulemaking, four drug 
manufacturers, two trade associations, 
nine consumers, four medical 
associations, two pharmaceutical 
associations, three surgeons general, one 
poison control center, three consumer 
groups, two community health 
associations, and three practicing 
medical groups submitted comments. 
Copies of the comments received are on 
public display in the Dockets 
Management Branch (address above).

All OTC volumes cited throughout 
this document refer to the submissions 
made by interested persons pursuant to 
the call-for-data notice published in the 
Federal Register of May 16 ,1973 (38 FR 
12840) or to additional information that 
has come to the agency’s attention since 
publication of the advance notice of

proposed rulemaking. The volumes are 
on public display in the Dockets 
Management Branch under docket 
number 82N-0291.

I. The Agency’s Tentative Conclusions 
on the Comments
A. G eneral Com m ents

1. One comment contended that OTC 
drug monographs are interpretive, as 
opposed to substantive, regulations. The 
comment referred to statements on this 
issue submitted earlier to other OTC 
drug rulemaking proceedings.

The agency addressed this issue in 
paragraphs 85 through 91 of the 
preamble to the procedures for 
classification of OTC drug products, 
published in the Federal Register of 
May 11,1972 (37 FR 9464 at 9471 to 
9472), and in paragraph 3 of the 
preamble to the tentative final 
monograph for OTC antacid drug 
products, published in the Federal 
Register of November 12,1973 (38 FR 
31260). FDA reaffirms the conclusions 
stated in those documents. Court 
decisions have confirmed the agency’s 
authority to issue substantive 
regulations by rulemaking. (See, e.g., 
N ational N utritional F ood s A ssociation  
v. W einberger, 512 F.2d 688, 696-698 
(2d Cir. 1975) and N ation al A ssociation  
o f  P harm aceu tical M anufacturers v. 
FDA, 487 F. Supp. 412 (S.D.N.Y. 1980), 
a f f ’d, 637 F.2d 887 (2d Cir. 1981).)

2. One comment disagreed with the 
Vaginal Panel’s statement that “If an 
active ingredient is present in a 
therapeutic concentration, the product 
is a drug, even if that product does not 
claim to produce the effect which will 
result from the action of the 
therapeutically effective ingredient * *

(49 FR 46694 at 46701). The 
comment argued that drug status of a 
product is determined only by its 
intended use, not by the inclusion of 
certain ingredients, and the presence of 
a certain ingredient in a product offered 
solely as a cosmetic does not make the 
product a drug. The comment stated 
that FDA’s policy concerning drug 
versus cosmetic status has been stated 
in many documents, including the 
procedural regulations governing the 
OTC drug review (37 FR 9464 to 9475), 
and that the Vaginal Panel did not 
properly apply this policy. The 
comment added that there is no 
justification to apply a different 
principle to this rulemaking for vaginal 
drug products. The comment requested 
that the term “drug product” be used 
throughout the regulation wherever 
products are specifically identified to 
emphasize the difference between
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cosmetic and drug products, e.g., 
vaginal douche drug products.

The Federal Food, Drug, and Cosmetic 
Act (the act) provides the statutory 
definitions that differentiate a drug from 
a cosmetic. A “drug” is defined in part 
as an article “intended for use in the 
diagnosis, cure, mitigation, treatment, or 
prevention of disease” or “intended to 
affect the structure or any function of 
the body * * V * (See 21 U.S.C. 
321(g)(1)(B) and (C).) A “cosmetic,” on 
the other hand, is defined as an article 
intended to be “* * * applied to the 
human body or any part thereof for 
cleansing, beautifying, promoting 
attractiveness, or altering the 
appearance, * * (See 21 U.S.C. 
321(i)(l).) Therefore, the agency agrees 
with the comment that the intended use 
of a product is the primary determining 
factor as to whether a product is a drug, 
a cosmetic, or both. This intended use 
may be inferred from the product’s 
labeling, promotional material, 
advertising, and any other relevant 
factor. See, e.g., N ational N utritional 
Foods A ss’n v. M athews, 557 F.2d 325, 
334 (2d Cir. 1977).

The type and amount of ingredient(s) 
present in a product, even if  that 
product does not make explicit drug 
claims, must be considered in 
determining its regulatory status. For 
example, the mere presence of a 
pharmacologically active ingredient 
could make a product a drug even in the 
absence of explicit drug claims. In these 
cases, the intended use would be 
implied because of the known or 
recognized drug effects of the ingredient 
(e.g., fluoride in a dentifrice).

The agency does not believe that it is 
necessary to use the term “drug 
product” throughout OTC drug 
monographs to distinguish between 
drug and cosmetic products because the 
labeling in final monographs applies 
only to products that fall within the 
statutory definition of a drug, and does 
not apply to cosmetic products. 
However, if  a product is intended for 
both drug and cosmetic uses, e.g., 
cleansing and treating a disease 
condition, it must conform to the 
requirements of the applicable final 
monograph(s) for OTC drug products, as 
well as bear appropriate labeling for 
cosmetic use in conformity with section 
602 of the act (21 U.S.C. 362) and the 
provisions of parts 701 and 740 (21 CFR 
parts 701 and 740).

3. In response to the agency’s specific 
request for comment on the 
appropriateness of OTC drug products 
for treating the symptoms of itching, 
irritation, and soreness in or around the 
vagina (48 FR 46694 at 46695), several 
comments stated that treating these

symptoms with OTC drug products is 
appropriate and rational therapy 
because women can readily recognize 
these symptoms and the benefits to be 
derived from the use of these drugs far 
outweigh any risks associated with their 
OTC availability. A number of 
comments stated that there is no valid 
medical basis to conclude, as was 
suggested by FDA in the preamble of the 
advance notice of proposed rulemaking 
for OTC topical antifungal drug 
products (47 FR 12480, March 23 ,1982), 
that a serious health hazard could result 
from self-treating the symptom of 
external feminine itching. The 
comments contended that the likelihood 
of masking more serious gynecological 
disorders such as gonorrhea or 
trichomoniasis, or masking a more 
serious condition such as diabetes, was 
highly unlikely provided the labeling of 
the products advises consumers to 
consult a physician if symptoms worsen 
or persist for longer than 1 week. To 
further support its contention that 
serious complications or delays in 
proper medical diagnosis are not likely 
to occur if the symptoms of external 
vaginal itching are treated with OTC 
drug products, one comment cited the 
safe marketing experience of OTC 
hydrocortisone products labeled with an 
indication that included “external 
genital (feminine) itching.” The 
comment stated that none of the 
possible problems projected, i.e., the 
masking of serious disease, the inability 
to self-diagnose, and the presumed side 
effects of the drug, had materialized 
since the marketing of OTC 
hydrocortisone began in 1979. Several 
comments also argued that external 
vaginal itching and irritation are not 
necessarily caused by infection, but can 
often be. caused by irritating clothing, 
sensitivities to cosmetics, inappropriate 
hygiene, or other external factors.

In contrast, several comments stated 
that women should never self-treat the 
symptoms of vaginal itching, irritation, 
or soreness because they are not capable 
of self-diagnosis (i.e., specifically 
determining an appropriate drug 
product to use based on various vaginal 
symptoms) and should always be 
evaluated by a physician. The 
comments added that self-treatment 
could unreasonably delay a proper 
diagnosis and could even complicate it.

The agency notes that all of the 
products submitted to the Vaginal Panel 
were intended for intravaginal use and 
with the exception of vaginal 
contraceptives, the use of these OTC 
vaginal products, e.g., douches, 
suppositories, had been for the most 
part limited to cosmetic purposes, e.g., 
cleansing, deodorizing, mechanical

flushing. Thus, the agency concludes 
that with the exception of indications 
relating to minor itching, irritation, and 
soreness, all other recommended 
vaginal monograph indications listed in 
the Vaginal Panel’s report (48 FR 46694 
at 46729) are cosmetic in nature or 
outside the scope of the OTC drug 
review, e.g., “Astringent,” “Removes 
vaginal discharge,” “Removes vaginal 
secretions,” “Mild detergent action.” 
Such indications for vaginal products 
refer to a product’s transitory cleansing 
effects rather than to claimed 
therapeutic effects. (See drug/cosmetic 
discussion in comment 2.) Therefore, 
except for some “astringent” claims (see 
comment 13), the agency considers 
these indications outside the scope of 
the OTC drug review. The agency has no 
objection to the continued availability of 
vaginal products bearing labeling claims 
related to cleansing for cosmetic 
purposes, but does not believe that these 
cosmetic products should be labeled or 
used for therapeutic purposes except 
under the advice and supervision of a 
physician. As a result of this withdrawal 
notice, manufacturers may need to 
relabel or reformulate some products 
now or in the future. However, if 
reformulation and/or relabeling are 
necessary, the cost will be minimal 
because reformulation and relabeling 
will be required, in any event, under 
other appropriate rulemakings.

The agency believes that consumers 
should have access to OTC drug 
products to provide temporary relief of 
vaginal itching and irritation. The 
agency recognizes that the safe 
marketing experience of hydrocortisone, 
which has been available OTC since 
1979 with an indication that includes 
use on itchy anal and genital areas, 
provides support that serious 
complications or delays in proper 
medical diagnosis are not likely to occur 
if the symptom of vaginal itching is 
treated with OTC drug products. 
Therefore, based on the available data 
and information, the agency believes 
that the relief of vaginal symptoms such 
as itching and irritation is an acceptable 
labeling claim for certain OTC drug 
products.

As stated above, all of the products 
submitted to the Vaginal Panel were 
intended for intravaginal use and 
concerns arose about self-diagnosis, 
selection of an appropriate drug 
product, and self-treatment of 
intravaginal disorders. The Fertility and 
Maternal Health Drugs Advisory 
Committee (the Committee), in a 
meeting held June 14 and 15 ,1990 , 
discussed the proposal that vaginal 
fungicides be sola OTC for the treatment 
of yeast (C andida) infections. Although
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a mechanism lor initial self-diagnosis 
was not considered, the Committee 
believed that consumers could safely 
and adequately recognize and treat 
subsequent intravaginal yeast infections 
after an initial diagnosis had been made 
by a physician and recommended that 
vaginal antifungal drug products whose 
safety was well-established be made 
available QTC with appropriate labeling 
(Ref. 1). Based on the Committee’s 
recommendations and other available 
data, the agency has determined that 
certain OTC drug products for 
intravaginal use to treat yeast infections 
or for the relief of minor irritation, 
itching, and soreness can be safely used 
OTC. However, as recommended above, 
the agency believes that antifungal or 
other drug product ingredients for OTC 
intravaginal use are appropriate only lor 
those women who have previously been 
diagnosed by a physician as having had 
the condition lor which these drug 
products are intended and are therefore 
able to subsequently recognize the 
symptoms o f the condition. The agency 
intends to discuss proposed labeling 
and specific ingredients for OTC 
intravaginal use in an amendment to the 
final monograph for OTC antifungal 
drug products in  a  future issue of the 
Federal Register.

While a number of ingredients in OTC 
drug products could be used in and 
around the vagina to relieve symptoms 
such as itching, irritation, or soreness, 
the use of these ingredients is not 
specific or unique to the vaginal area;
i.e., they could be used topically to 
relieve these same symptoms elsewhere 
on the body. For example, antifungals, 
antipruritics, skin protectants, and 
astringents ail have potential for 
relieving symptoms occurring externally 
around the vagina as well as on other 
parts of the body. It should be noted, 
however,, that certain drug product 
classes, e g ., antifungals, may be capable 
of relieving itching and irritation by 
means of kiilirg the cause of the itch 
(eg ., yeast/fungus). These products 
would not be expected to be routinely 
effective in  treating “itch” due to other 
causes, eg ., poison ivy, eczema, insect 
bites, etc.

Also, in other OTC drug rulemakings, 
the agency has included, where 
appropriate, the various conditions for 
which an ingredient is considered 
generally recognized as safe and 
effective for OTC use in one monograph. 
(See, for example, the discussion on 
hydrocortisone for use in  psoriasis (51 
FR 27346 at 27350) and the discussion 
on menstrual claims lor internal 
analgesics (S3 FR 46204 at 46209).) 
Therefore, for those ingredients that are 
considered safe and effective for use in

relieving conditions in  and around the 
vagina, the agency believes it  is more 
appropriate to include a vaginal claim 
in the applicable OTC drug monograph 
rather than to have a  separate 
monograph for ingredients and claims 
related to vaginal use only. (See, lor 
example, “external feminine itching” 
claims for hydrocortisone products 
included in the tentative final 
monograph for OTC external analgesic 
drug products (48 FR 585,2 at 5668).)

Therefore, based an the discussion 
above, the agency is withdrawing the 
advance notice o f proposed rulemaking 
for OTC vaginal drug products, which 
indicated the intention to create new 
subpart B of proposed part 351. This 
withdrawal reflects the agency’s 
intention regarding the language 
previously published for potential 
codification in part 351, but does not 
negate or reject the advisory panel’s 
report. Specific vaginal claims for the 
various pharmacologic classes of 
ingredients will be considered in other 
appropriate monographs. Because the 
issues raised by the comments may 
significantly affect these other OTC drug 
rulemakings, the agency believes it is 
useful to  respond to these issues in this 
document. These issues and the 
agency’s response to them will also be 
discussed in other appropriate OTC 
drug rulemakings. Interested persons 
may, at that time« submit comments to 
the applicable rulemakings.
Reference

(1) Summary Minutes of the Fertility and 
Maternal Health Drugs Advisory Committee, 
dated June 14-15,1990, m  OTC Vol.
11BTFM.

4. Several comments supported the 
recommendations o f the Advisory 
Review Panel on OTC Antimicrobial II 
Drug Products (the Antimicrobial II 
Panel) dial proposed a prescription to 
OTC switch of certain topical antifungal 
drugs for treating external feminine 
itching associated with a yeast infection 
(47 FR 12480). These comments stressed 
that candidal (yeast) infections o f the 
vagina are extremely common and 
recurrent and that women can recognize 
with reasonable certainty when they 
have a yeast infection, especially if  they 
have had one before.

The agency  is aware that a ll three 
OTC advisory review panels charged 
with reviewing products that could be 
used in  or around the vagina concluded 
that vaginal infections could not be self- 
diagnosed or self-treated. The panels’ 
conclusions are consistent with FDA 
policy that infections in general should 
not be sel£-diagno9ed by consumers or 
self-treated with OTC drug products.
The only exception to this general

policy is the OTC use o f topical 
antifungals lar treating athlete’s foot, 
jock itch, and ringworm. The 
Antimicrobial II Panel that reviewed 
topical antifungal drug products and 
FDA have determined that these 
infections are so common and recurrent 
that they are amenable to self-diagnosis 
and treatment In addition, the 
Antimicrobial f l Panel recommended 
that haloprogin, miconazole, and 
nystatin be switched from prescription 
to OTC status for external feminine 
itching associated with a yeast infection. 
The Antimicrobial H Panel did not 
recommend these ingredients for 
treatment of the infection itself, but 
believed that OTC availability of these 
ingredients would be beneficial in 
providing rapid symptomatic relief of 
itching. The issue of consumer 
diagnosis o f recurrent infections after 
appropriate physician diagnosis of the 
initial infection was not discussed 
during any o f  the panels’ consideration 
of this issue.

The Antimicrobial n Panel also 
recommended that haloprogin, 
miconazole, and nystatin be available 
OTC for the treatment of superficial skin 
infections caused by yeast \Candidd} (47 
FR 12480 at 12565) However, the agency 
concluded in the tentative final 
monograph for OTC antifungal drug 
products (54 FR 51136 at 51140) that no 
antifungal ingredient should be labeled 
for OTC use for the treatment of 
cutaneous candidiasis. However, the 
agency stated that cutaneous candidiasis 
claims for effective antifungal 
ingredients could appropriately be 
included in  professional labeling. As 
stated in comment 3 , in light of the 
recommendations o f the Committee, the 
agency has reevaluated its position on 
the availability of antifungal drug 
products for OTC treatment o f vaginal 
yeast (C andida) infections. The 
antifungal ingredients clotrimazole and 
miconazole nitrate, at specific 
concentrations, have been approved for 
OTC intravaginal use, for specific 
indications, under new drug 
applications (Refs. 1 and 2).

References
(1) Labeling from NDA 18-052 for Gyne- 

Lotrimin Vaginal Cream, in OTC Vol.
11BTFM, Docket No. 82N-0291, Dockets 
Management Branch.

(2) Labeling from NDA 17-450 for Monistat 
7 Vaginal Cream, in OTC Vol. 11BTFM, 
Docket No. 82N-0291, Dockets Management 
Branch.

5, One comment disagreed with the 
Vaginal Panel’s recommendation that 
ingredients classified as Category II for 
use an OTC vaginal drug products 1» 
removed automatically from vaginal
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cosmetic products (48 FR 46694 at 
46710). The comment stated that this 
action is unwarranted because the safety 
of cosmetic ingredients is assured by the 
manufacturers;, who consider not only 
the scientific analyses done by the OTC 
advisory panels and FDA, but also 
additional published and unpublished 
data that may not have been reviewed 
by the panels. The comment also 
contended that the specific use of an 
ingredient in a cosmetic may differ from 
its use in a drug product.

The agency notes that the Vaginal 
Panel made this recommendation in 
discussing Category n  combination 
vaginal drug products. The Vaginal 
Panel recommended to the agency that 
any Category II ingredient that causes a 
combination product to be placed in 
Category II for safety reasons be 
removed from products regardless of 
whether they are intended for use as a 
drug or a cosmetic because of concerns 
about protecting consumers from unsafe 
ingredients. While sharing the Vaginal 
Panel’s concern, the agency agrees with 
the comment that automatic removal of 
Category II drug ingredients from 
cosmetic products is not warranted 
because other factors need to be 
considered. For example, while an 
ingredient may not be safe in one 
concentration for use as a drug, it may 
be acceptable for use at a lower 
concentration in a cosmetic product. 
However, the agency will look carefully 
at any ingredients that are present in 
cosmetic products when those 
ingredients have been found unsafe for 
use in OTC drug products. FDA is 
prepared to take appropriate regulatory 
action in preventing the use of 
ingredients in cosmetic products when 
a potential health hazard is known to 
exist with their continued use. (See 21 
CFR part 700—subpart B.)

6. One comment stated that the 
Vaginal Panel “may have 
inappropriately suggested the need for 
effectiveness testing for vaginal drug 
product final formulations” (48 FR 
46694 at 46724 and 46725). The 
comment stressed that the OTC drug 
review is intended to be an active 
ingredient review and that testing is not 
necessary for final formulations of these 
products.

In discussing testing guidelines for 
vaginal douche products, the Vaginal 
Panel simply stated that it did not 
require effectiveness testing for douches 
that make only cosmetic claims, e.g., 
“cleansing.” However, the Vaginal 
Panel recommended that effectiveness 
testing should be required for those 
ingredients in vaginal douches that 
make drug claims, e.g., “relieving 
irritation.”

As discussed in comment 3, the 
agency is Withdrawing the advance 
notice of proposed rulemaking for OTC 
vaginal drug products and is referring 
consideration of specific claims and 
ingredients for use in and around the 
vagina to other appropriate OTC drug 
rulemakings. Any necessary final 
formulation testing will also be 
discussed in those rulemakings, e.g., 
ingredients used in vaginal antiseptic 
drug products.

B. Com m ents on  A ctive Ingredients
7. Two comments objected to the 

Vaginal Panel’s conclusion that data are 
insufficient to prove the safety of 
quaternary ammonium compounds (i.e., 
benzalkonium chloride, benzethonium 
chloride, and methylbenzethonium 
chloride) for vaginal use (48 FR 46694 
at 46717). The comments stated that 
although the Vaginal Panel’s concern 
was based on published literature 
reports where the use of these 
compounds was associated with 
infections caused by P seu dom onas, it 
was not scientifically sound to use these 
reports to conclude that a safety 
problem exists. The comments 
mentioned that the Vaginal Panel failed 
to state that these reports resulted from 
the contamination of solutions that were 
employed in laboratory and hospital 
settings to sterilize medical devices 
used in urinary and cardiac 
catheterization or cystoscopic or related 
invasive procedures. Such procedures 
are usually conducted on patients 
whose normal body defenses have been 
compromised. Because P seu dom onas 
infections occur primarily in debilitated 
patients and P seu dom on as does not 
cause vulvovaginitis, the comments 
stated that it is scientifically 
inappropriate to cite these reports and 
through extrapolation conclude that the 
use of quaternary ammonium 
compounds in vaginal drug products 
presents a health hazard to normal 
individuals.

The comments cited several 
references (Refs. 1 through 7) to show 
that the Vaginal Panel’s concerns with 
respect to vaginal contamination by 
P seu dom onas in the presence of 
quaternary ammonium compounds are 
not supported by the weight of scientific 
data. The comments added that 
extensive toxicological studies on these 
compounds have been published (Ref.
8). The comments requested the agency 
to affirm the safety of quaternary 
ammonium compounds and classify 
them as Category I for use in relieving 
minor irritations of the vagina.

Another comment stated that 
quaternary ammonium compounds 
historically have been included in

vaginal products as preservatives and 
that these ingredients should be allowed 
to continue to be used for this purpose.

The agency agrees with the 
comments’ reasoning that the reports 
cited by the Vaginal Panel about 
P seu dom onas infections are not 
adequate to conclude that the use of 
quaternary ammonium compounds in 
OTC vaginal drug products may present 
a health hazard to normal individuals. 
The agency has no objection to the 
continued use of quaternary ammonium 
compounds as preservatives in OTC 
drug and cosmetic products provided 
the products are manufactured in 
accordance with established procedures 
that assure the adequacy of preservative 
systems and microbial limits of 
products.

With respect to the use of quaternary 
ammonium compounds as active 
ingredients in OTC vaginal drug 
products for relieving symptoms of 
itching, irritation, or soreness, the 
Vaginal Panel stated that it was unaware 
of any data that demonstrated 
effectiveness for these uses (48 FR 
46694 at 46718). The comments did not 
include any new data, and the agency is 
unaware of any such data.

As explained in comment 3, the 
agency has decided to consider specific 
vaginal claims for the various 
ingredients in other appropriate 
rulemakings. Quaternary ammonium 
compounds are included as Category I 
ingredients in the tentative final 
monograph for OTC first aid antiseptic 
drug products, published in the Federal 
Register of July 22 ,1991  (56 FR 33644). 
Any comments or new data received 
regarding specific vaginal use of 
quaternary ammonium compounds will 
be considered by the agency in the 
rulemaking for OTC topical 
antimicrobial drug products.
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8. One comment supported the 
Vaginal Panel’s Category I  classification 
of potassium sórbate (46 FR 46694 at 
46704) and disagreed with the agency's 
conclusion that potassium sórbate Is a 
new dreg because it has not been 
marketed as a drug to a material extent 
and for a material time in fee United 
States (48 FR 46694 at 46695). The , 
comment stated feat a product 
containing potassium sórbate had been 
marketed for over 2 years and feat this 
ingredient is  generally recognized as 
safe and effective for fee  treatment of 
minor vaginal itching and irritation and 
should be included as a monograph 
ingredient. The comment contended 
feat potassium sórbate is safe because it 
was so recognized by fee Vaginal Panel, 
and because o f fee lack o f “any report 
of major side effects, adverse reaction or 
complaint” while 14 million units of a 
product containing this ingredient were 
sold for over 2 years before marketing 
was discontinued. The comment aTgued 
that potassium sórbate is  effective 
because it was so recognized by fee  
Vaginal Panel based on two adequate 
and well-controlled clinical studies (48 
FR 46694 at 46704). The comment 
added that 'this ingredient has been 
historically used by physicians for 
treatment of vaginal itching and 
irritation, and feat this professional use 
constitutes use “for a material time and 
to a material extent.” The comment also 
argued feat potassium sórbate is safer 
than povidone-iodine, which fee 
Vaginal Panel recommended as a 
Category I ingredient for these uses. The 
comment concluded feat potassium 
sórbate is not a new drug because o f its 
historical use and because of its 
marketing history, and should be placed 
in Category I as a  monograph ingredient.

in  the preamble to fee Vaginal Panel's 
report (48 FR 46694 at 46695), fee 
agency stated its opinion as follows:

The agency is not aware of the marketing 
of any drug product containing potassium 
sórbate as an active ingredient prior to 
adoption of the Panel's report, although at 
least onB product has entered the 
marketplace since that time. Because 
potassium sórbate has not been marketed as 
a drug to a material extent and for a material 
time in the United States, the agency 
considers this ingredient to be a new drug 
within the meaning of section 201 (p)-of the 
Federal Food r Drug, and Cosmetic Act (21

U.S.C. 321(p)). It may not be marketed until 
FDA has approved a new drug application 
(NDA) for such use.

The ngency has not att this time 
changed its position on potassium 
sorbate for fee  treatment of minor 
vaginal itching and irritation. However, 
issues about fee agency's Interpretations 
regarding marketing to a “material 
extent” and for a “material time” as 
threshold criteria for inclusion of an 
ingredient in  fee  OTC drug review have 
been raised in a number of rulemakings. 
Citizen petitions (Refs. 1 and 2) have 
been filed requesting the agency to 
change Its longstanding position on 
these threshold criteria, especially with 
regard to permitting foreign marketing 
to satisfy the material time and extent 
criteria. The agency intends to address 
fee material time and extent issues in a 
consolidated response in a future issue 
of fee Federal Register.

References
(1) Comments No. GP2, CP 3. and CP4 

Docket No. 78N-0038, Dockets Management 
Branch.

(2) Comment No. CPl, Docket No. 92P- 
0309, Dockets Management Branch.

9. One comment requested feat 
Category I approval of povidone-iodine 
as an active ingredient for fee relief o f 
minor irritati ons of fee vagina be 
extended to include a vaginal 
suppository as well as a  douche dosage 
form. The comment stated feat fee 
absorption potential w ife a suppository 
dosage form should be no greater than 
wife a vaginal douche, and that there is 
no basis for making a distinction 
between a suppository and a  douche 
dosage form with respect to 
effectiveness.

In response to a comment comparing 
fee relative safety of potassium sorbate 
to povidone-iodine (see comment B), 
one comment contended that the safety 
and effectiveness questions raised by 
fee other comment wife respect to 
povidone-iodine were superficial and 
erroneous and were in  disregard of fee 
facts. The comment stated that over
1,000 published studies and over 30 
years of experience demonstrate fee 
safety and effectiveness o f  povidone- 
iodine and confirm its Category I status 
for vaginal use as a douche.

Povidone-iodine in various 
formulations for vaginal use, I.e., 
douche and gel, was originally reviewed 
under fee  FDA Drug Efficacy Study 
Implementation (DESI). The DES1 panel 
concluded that povidone-iodine was 
effective as a douche, i.e., for cleansing 
purposes, and that povidone-iodine 
could offer some partial or temporary 
relief of itching and odor when infection 
was present. Only the douche

formulation was deferred for 
consideration to the OTC drug review.
In the Federal Register o f October 13, 
1983 (48 FR 46694 at 46795), the 
Vaginal Panel reviewed fee povidone- 
iodine douche product (0.15 to 3 
percent) and placed it in Category I for 
fee relief of minor irritations of the 
vagina. The Vaginal Panel did not 
review povidone-iodine in a 
suppository dosage form because no 
data on this dosage form were 
submitted. However, fee Vaginal Panel 
did consider the suppository dosage 
form for claims relating to relief o f 
minor irritation, and reduction of 
number of pathogenic microorganisms, 
and stated that such claims must be 
substantiated by testing (48 FR 46694 at 
46702). The safety and effectiveness of 
povidone-iodine for the relief of itching 
and minor irritation in and around the 
vagina will be discussed by the agency 
in fee rulemaking for OTC topical 
antimicrobial drug products in a future 
issue of the Federal Register. (See also 
discussion in comment 17 regarding 
professional labeling claims.)

C. Comments on Labeling
10. One comment objected to fee 

Vaginal Panel’s  recommendation feat 
OTC drugs be labeled wife fee 
components of perfumes that axe 
included in fee products. The comment 
explained that fragrances and flavors are 
often made up of dozens of ingredients 
and that to list each of these 
•individually would be a practical 
impossibility; furthermore, fee 
composition of a perfume is a 
significant trade secret The comment 
pointed out feat this issue had been 
considered and rejected by Congress 
and FDA on several occasions over fee 
past decade, and concluded that there 
was no reason whatsoever to change 
these previous decisions.

Because section 502(e) of the act (21 
U.S.C. 352(e)) specifies the requirements 
for the labeling of active and inactive 
ingredients In drug products, there is no 
need to include such requirements in an 
OTC drug monograph. However, the 
agency notes that although section 
502(e) of the act does not require fee 
complete identification of all inactive 
ingredients in the labeling of OTC 
drugs, it does require fee disclosure of 
certain ingredients, whether included as 
active or inactive components in a drug 
product. Although FDA does not require 
fee inclusion of all fee inactive 
ingredients in  OTC drug product 
labeling, fee agency urges 
manufacturers to list a ll inactive 
ingredients voluntarily as recommended 
by fee Vaginal Panel. This information 
will enable the consumer with known
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allergies or intolerance to certain 
ingredients to select products with 
increased confidence of safe use.

After the Vaginal Panel made its 
recommendations to FDA, the 
Nonprescription Drug Manufacturers 
Association (NDMA) (formerly the 
Proprietary Association), the trade 
association that represents OTC drug 
manufacturers who reportedly market 
90 to 95 percent of all OTC drug 
products sold in the United States, 
implemented a program under which its 
member companies voluntarily list 
inactive ingredients in the labeling of 
OTC drug products under guidelines 
established by NDMA (Ref. 1). Although 
these guidelines do not specify the 
listing of each ingredient contained in 
the fragrance or perfume in the product, 
they do provide for such inactive 
ingredients as flavors and fragrances to 
be listed as “flavors” and “fragrances.” 
Hence, the consumer with known 
allergies or intolerances to such inactive 
ingredients as flavors, fragrances, or 
perfumes would be generally aware of 
their inclusion in certain OTC drug 
products. The agency commends these 
voluntary efforts and urges all OTC drug 
manufacturers to label their products 
voluntarily in accordance with NDMA’s 
guidelines.

Reference
(1) “Proprietary Association Adopts 

Voluntary Disclosure of Inactive 
Ingredients,” news release, The Proprietary 
Association, Washington, May 14,1984, copy 
included in OTC Vol. 11BTFM, Docket No. 
82N-0291, Dockets Management Branch.

11. Several comments argued that 
FDA cannot legally and should not, as 
a matter of policy, prescribe exclusive 
lists of terms from which statements of 
identity and indications for use of OTC 
drug products must be drawn and 
prohibit alternative OTC labeling 
terminology which is truthful, not 
misleading, and intelligible to the 
consumer to describe such indications. 
Two comments argued that such a 
restriction is an unconstitutional 
restriction of commercial speech and 
exceeds FDA’s authority. One comment 
stated that this “exclusivity policy” is 
not warranted as a matter of sound 
public policy, and recommended that 
FDA follow a guideline labeling policy 
instead of an exclusive one. One 
comment objected that the advance 
notice of proposed rulemaking was 
more restrictive in limiting the 
“statements of identity” than is the 
regulation in § 201.61 (21 CFR 201.61). 
The comment urged the agency to allow 
manufacturers the alternative ways of 
describing the statements of identity 
that are allowed in § 201.61.

In the Fed eral R egister of May 1 ,1986  
(5 1 F R 16258), the cogency published a 
final rule changing its labeling policy 
for stating the indications for use of 
OTC drug products. Under § 330.1(c)(2) 
(21 CFR 330.1(c)(2)), the label and 
labeling of OTC drug products are 
required to contain in a prominent and 
conspicuous location, either; (1) 1116 
specific wording on indications for use 
established under an OTC drug 
monograph, which may appear within a 
boxed area designated “APPROVED 
USES”; (2) other wording describing 
such indications for use that meets the 
statutory prohibitions against false or 
misleading labeling, which shall neither 
appear within a boxed area nor be 
designated “APPROVED USES”; or (3) 
the approved monograph language on 
indications, which may appear within a 
boxed area designated “APPROVED 
USES,” plus alternative language 
describing indications for use that is not 
false or misleading, which shall appear 
elsewhere in the labeling. All other OTC 
drug labeling required by a monograph 
or other regulation (e.g., statement oi 
identity, warnings, and directions) must 
appear in the specific wording 
established under the OTC drug 
monograph or other regulation where 
exact language has been established and 
identified by quotation marks, e.g., 
§§201.63 or 330.1(g).

12. One comment stated that FDA’s 
exclusivity policy is a drug labeling 
policy that has no application to 
cosmetic claims appearing in the 
labeling of products that are both 
cosmetics and drugs.

The agency agrees with the comment 
that the labeling restrictions in OTC 
drug monographs apply only to 
products that fall within the statutory 
definition of “drugs” and not to 
cosmetic products. This distinction 
between drugs and cosmetics is 
discussed in comment 3.

Final OTC drug monographs cover 
only the drug use of the active 
ingredients listed therein. The 
concentration range, limitations, 
statements of identity, indications, 
warnings, and directions established for 
these ingredients in a monograph do not 
apply to the use of the same ingredients 
in products intended solely as 
cosmetics. However, if  a product is 
intended for both drug and cosmetic 
use, it must conform to the requirements 
of the applicable final monograph(s). In 
addition to any indications allowed for 
OTC drug products bearing claims for 
vaginal use, such products may also 
bear appropriate labeling for cosmetic 
use(s), in conformity with section 602 of 
the act and the provisions of parts 701 
and 740. In accordance with the final

rule on the agency’s exclusivity policy 
(51 FR 16258, May 1,1986), cosmetic 
claims may not appear within the boxed 
area designated “APPROVED USES.” As 
discussed at 51 FR 16258 at 16264 
(paragraph 14), cosmetic claims may 
appear elsewhere in the labeling but not 
in the box should manufacturers choose 
the labeling alternative provided in 
§ 330.1(c)(2)(i) or (c)(2)(iii) for labeling 
cosmetic drug products.

13. One comment agreed with the 
Vaginal Panel’s conclusions that the 
terms “cleansing,” “producing soothing 
and refreshing effects,” and 
“deodorizing” (as used in the 
definitions of vaginal douche and 
vaginal suppository) are cosmetic claims 
(48 FR 46694 at 46701). The comment 
urged the agency to accept the Vaginal 
Panel’s recommendation. In addition to 
the claims above, another comment also 
considered the claim “producing an 
astringent effect” to be a cosmetic claim. 
The comment argued that these claims 
do not make a vaginal product into a 
drug, that it is legally inappropriate to 
include them in the definitions of these 
products in proposed § 351.103 of the 
monograph, and that they should be 
removed from the definitions section 
and anywhere else they appear in the 
document.

The agency agrees that cosmetic 
claims should not be included in OTC 
drug rulemakings. Therefore, the 
cosmetic claims “cleansing,”
“soothing,” “refreshing,” and 
“deodorizing” will not be included in 
OTC drug monographs. The agency 
believes, however, that astringency can 
be either a drug claim or a cosmetic 
claim, depending on the intended use 
and labeling of the product. For 
example, astringent products intended 
and labeled for the relief of minor 
vaginal irritation or reduction in local 
edema would be considered as drugs, 
while astringent products intended and 
labeled for a refreshing effect would be 
considered as cosmetics. A product 
making both claims would be both a 
drug and a cosmetic. Thus, the agency 
will consider the intended use in 
determining whether it is a cosmetic, a 
drug, or both (see also comment 3).

14. One comment stated that the 
Vaginal Panel’s categorization of 
cosmetic claims as Category Q drug 
claims is inappropriate because 
cosmetic claims are not within the 
jurisdiction of the OTC drug review.
The comment contended that the 
following claims were inappropriately 
classified as Category II drug claims by 
the Vaginal Panel (48 FR 46694 at 
46710) because these claims are really 
cosmetic claims;
Effectively cleanses
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Effectively deodorizes 
Cleans thoroughly 
Destroys odor
Continued vaginal cleanliness 
Cleanses more thoroughly than other 
douches
Removes contraceptive jellies and 
creams
Changes water into a cleansing solution 
Complete feminine hygiene 
Personal hygiene 
Hypoallergenic 
Feminine hygiene- 
intimate cleanliness 
Prevents disagreeable odors 
Effective germ killer 
Routine fem inine hygiene 
Completely refreshed 

The comment also contended that the 
Vaginal Panel placed the following 
“other product quality claims” in 
Category n  and that these claims do not 
belong in the rulemaking because they 
are not drug claims:
Fortified triple strength 
Scientifically balanced formula 
Intimately understood 
Changes water into a cleansing solution 
Naturally safe ingredients 
Formula like the natural environment in 

your body 
Ph of 3.5 
Effective liquid 
Nonacid
Intended for all women who want to 

enjoy extra confidence in meeting 
people

As with all vaginal douches, its  function 
is not to cover up odor 

Unlike spray deodorants which offer 
less protection

Complete feminine daintiness 
Clinically tested 
Dainty and feminine 
Gentle
Safe for delicate membranes 
Contains only the mildest ingredients 
Completely compatible with normal 

vaginal environment 
Buffered to control a normal vaginal pH 

Stating that the Vaginal Panel did not 
provide a reason for its 
recommendation, the comment 
requested that reference to these claims 
be deleted at the next stage of the 
rulemaking.

Although there will not be another 
stage in this rulemaking, the comment’s 
concerns regarding these label terms are 
relevant to vaginal claims for OTC drug 
products subject to other OTC drug 
monographs. Therefore, the agency - 
believes it is pertinent to address the 
comment’s concerns.

The OTC drug review establishes 
conditions under which someOTC 
drugs are generally recognized as safe 
and effective and not misbranded. Two 
principal conditions examined during

the review are allowable ingredients and 
allowable labeling. FDA has determined 
that it is not practical—in terms of time, 
resources, and other considerations—to 
set standards for all labeling found in 
OTC drug products. Accordingly, OTC 
drug monographs regulate only labeling 
related in a significant way to the safe 
and effective use of covered products by 
lay persons. OTC drug monographs 
establish allowable labeling for the 
following items: product statement of 
identity; names of active ingredients; 
indications for use; directions for use; 
warnings against unsafe use, side 
effects, and adverse reactions; and 
claims concerning mechanism of drug 
action. The agency agrees with the 
comment that some of the claims listed 
above are either solely cosmetic claims 
or do not relate in a significant way to 
the safe and effective use of OTC vaginal 
drug products and, therefore, are 
outside the scope of the OTC drug 
review. Although these terms are 
considered outside the scope of the 
review, if  used in the labeling of OTC 
drug products they will be evaluated by 
the agency on a product-by-product 
basis, under the provision of section 502 
of the act relating to labeling that is false 
or misleading. Moreover, any term that 
is outside the scope of the review, even 
though it is truthfril and not misleading, 
may not appear in any portion of the 
labeling required by a monograph end 
may not detract from such required 
information. However, terms outside the 
scope of a monograph may be included 
elsewhere in the labeling, provided they 
are not false or misleading. In addition, 
as explained in comment 2, the labeling 
restrictions in final monographs apply 
only to products that fall within the 
statutory definition of a drug, and not to 
cosmetic products. However, if  a 
product is intended for both drug and 
cosmetic use, it must conform not only 
to the requirements of the applicable 
final monographs, but also to section 
602 of the act and the regulations in 
parts 701 and 740.

15. One comment contended that the 
use of the adjective “vaginal” modifying 
“douche” in the statement of identity in 
§ 351.152(a) isunnecessary end 
superfluous because, in common 
language usage, the word “douche” has 
become synonymous with vaginal use. 
The comment added that the agency has 
codified this class of products as 
“douche preparations” in 21 CFR 
369.20. The comment requested that the 
statement of identity allow for 
synonyms for “vaginal douche” such as 
“feminine douche,” “disposable 
douche,” and “douche.” The comment 
argued that the term “vaginal douche”

may be too sensitive for certain 
advertising media and that the 
requested synonyms plus the 
accompanying labeling would clearly 
define the product as intended for 
vaginal use only.

The agency recognizes the sensitivity 
to use of the word "vaginal” and will 
take this into consideration in 
developing labeling in the appropriate 
OTC drug monographs. (See, e.g., the 
labeling developed for hydrocortisone 
in the tentative final monograph for 
OTC external analgesic drug products 
(48 FR 5852 at 5868).)

16. One comment objected to the 
Vaginal Panel’s recommendation in 
proposed § 351.152(b) that the two 
statements “Keep this and all drugs out 
of the reach of children” and “DOES 
NOT PREVENT PREGNANCY” appear 
on the principal display panel of OTC 
vaginal drug products. The comment 
argued that including such statements 
on the principal display panel is 
contrary to labeling requirements in 
other OTC drug regulations now'in 
effect in that statements such as these 
are generally required to be displayed in 
a warnings section next to the directions 
for use. The comment further argued 
that vaginal douche products have not 
been shown less safe than or different 
from other OTC drug products to the 
extent that would necessitate inclusion 
of separate warning statements. The 
comment requested that the Vaginal 
Panel’s recommended that proposed 
§ 351.152(b) be deleted and that these 
statements be included with the 
recommended label warnings in 
proposed § 351.154(a).

The agency agrees with the comment 
that special placement of these warning 
statements on the principal display 
panel is unwarranted. The Vaginal 
Panel recommended that the statement 
“Keep this and all drugs out of the reach 
of children” appear on the principal 
display panel because the attractiveness 
and colorful appearance of many 
vaginal drug products may encourage 
children to open and consume the 
contents (48 FR 46694 at 46708). The 
agency is unaware of any evidence that 
OTC vaginal drug products are any more 
attractive or more likely to be opened 
and consumed by children than other 
OTC drug products. Therefore, the 
agency has determined that there is no 
need for special placement of this 
general warning statement in the 
labeling of OTC vaginal drug products. 
Because existing regulations in 
§ 330.1(g) (21 CFR 330.1(g)) already 
require all OTC drugs to contain the 
warning “Keep this and all drugs out of 
the reach of children,” there is no need
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to include this warning in individual 
OTC drug monographs.

However, because the Vaginal Panel 
was concerned that there is a commonly 
held misconception by some people that 
douching prevents pregnancy (48 PR 
46694 at 46708), the agency encourages 
manufacturers to voluntarily place the 
warning “DOES NOT PREVENT 
PREGNANCY" in the labeling of vaginal 
douche products. The agency will 
discuss vaginal drug product labeling 
regarding prevention of pregnancy and 
sexually transmitted diseases as part of 
the rulemaking for OTC antifungal drug 
products in a future issue of the Federal 
Register.

17. One comment urged deletion of 
the Vaginal Panel’s recommended 
professional labeling statement in 
proposed § 351.180(b)(3), which reads: 
“The use of povidone-iodine as a 
douche may cause a transient rise of 
serum protein-bound iodine." The 
comment argued that in view of the 
Vaginal Panel’s conclusion that a 
transient rise in serum protein-bound 
iodine levels (observed in some 
individuals) does not affect the safety of 
the drug and has not been shown to 
have clinical significance with respect 
to thyroid function (48 FR 46694 at 
46705), the statement is unwarranted. 
The comment added that inclusion of 
such a statement in professional 
labeling is misleading because it directs 
unwarranted emphasis to an essentially 
meaningless event.

The comment also stated that if the 
agency decides not to delete this 
statement, the statement should be 
amended to read as follows: “While not 
affecting its safety, the use of povidone- 
iodine as a douche may cause a 
transient rise in serum protein-bound 
iodine in some individuals. Such 
transient elevation returns to normal 
within 7 to 30 days and there is no 
evidence that this has clinical 
significance with respect to thyroid 
function." The comment contended that 
this revised statement would present the 
full clinical significance of the rise in 
serum protein-bound iodine according 
to the Vaginal Panel’s stated findings.

As discussed in comment 9, the 
agency intends to consider povidone- 
iodine for vaginal use in the rulemaking 
for OTC topical antimicrobial drug 
products in a future issue of the Federal 
Register. In the tentative final 
monographs in which povidone-iodine 
is a Category I ingredient (antifungal (54 
FR 51136, December 12,1989) and first 
aid antiseptic (56 FR 33644, July 22,
1991)), a statement regarding the 
transient rise in protein-bound iodine 
associated with the use of povidone- 
iodine has not been included in

professional labeling. Any other 
professional labeling associated with 
vaginal use of povidone-iodine will be 
considered as part of the antimicrobial 
rulemaking and will not be further 
considered here.
D. Comments on Combinations

18. One comment requested that the 
Vaginal Panel’s recommended list of 
permitted combinations in proposed
§ 351.120 be amended to provide for 
combinations of one Category I 
ingredient from any two, three, or four 
of the various pharmacologic classes. 
The comment stated that there is 
adequate precedent in the OTC drug 
review for combining Category I 
ingredients from one pharmacological 
class with Category I ingredients from 
another pharmacological class, without 
the necessity of elaborate testing of the 
combination.

As explained in comment 3, the 
agency is withdrawing the advance 
notice of proposed rulemaking for OTC 
vaginal drug products and is referring 
consideration of specific vaginal claims 
to other appropriate OTC drug 
rulemakings. Likewise, combinations of 
ingredients for vaginal claims will be 
considered in those respective 
rulemakings and will not be considered 
here.

19. The agency recognizes that the 
Vaginal Panel recommended some 
professional labeling indications fen 
several of the ingredients it reviewed. 
(See Proposed § 351.180,48 FR 46694 at 
46729.) For a combination product 
containing the ingredients dioctyl 
sodium sulfosuccinate (docusate 
sodium) and sodium lauryl sulfate, the 
Vaginal Panel recommended the 
indication “For the treatment of 
Trichomonas vaginalis.” For a 
combination product containing the 
ingredients calcium propionate and 
sodium propionate, the Vaginal Panel 
recommended the indication “For the 
treatment of Candida albicans.’’ For the 
ingredient povidone-iodine, the Vaginal 
Panel recommended the indication 
“Clinically effective in a program of 
treatment for vaginal moniliasis, T- 
vaginales vaginitis, and nonspecific 
vaginitis.”

in the preamble to the Vaginal Panel’s 
report (48 FR 46694 at 46695), the 
agency disagreed with the Vaginal 
Panel’s recommendations regarding 
calcium propionate and sodium 
propionate. Based on previous decisions 
made by the agency with respect to 
these ingredients under the DESI 
program, the agency placed the 
professional labeling indication 
recommended by the Vaginal Panel for 
calcium propionate and sodium

propionate In Category II. The agency 
reaffirms that categorization in this 
document

The agency also stated in the 
preamble to the Vaginal Panel’s report 
that OTC marketing of these ingredients 
for the relief of minor vaginal irritations 
could not take place at that time because 
the studies relied upon by the Panel 
were the same as those reviewed by the 
agency and found to be inadequate 
under DESI. The agency invited 
comment and data that would support 
the Panel’s recommendations on the 
safety and effectiveness of calcium 
propionate and sodium propionate as 
ingredients in OTC vaginal drug 
products. No comments or new data 
were submitted. Therefore, the agency is 
reaffirming its conclusions that these 
ingredients, singly or in combination, 
may not be marketed in OTC drug 
products with claims for vaginal use.

In recommending a professional 
labeling claim for docusate sodium and 
sodium lauryl sulfate, the Panel relied 
upon one published study (Ref. 1) to 
support its recommendation. The 
agency has evaluated this study and 
finds that it is insufficient to determine 
the safety and effectiveness of these 
ingredients for the treatment of 
Trichomonas vaginalis. The study does 
not satisfy the criteria for an adequate 
and well-controlled clinical study 
because it did not include a control 
group. In addition, it was not designed 
to determine the effect of these 
ingredients in treating Trichomonas but 
rather to determine the effect of pH on 
the removal of secretions from the 
vagina. Therefore, these ingredients, 
singly or in combination, may not be 
marketed in OTC drug products with 
claims (including professional labeling 
claims) for vaginal use.

Regarding the active ingredient 
povidone-iodine, the Panel (48 FR 
46694 at 46705) stated that adequate 
data supported a claim of effectiveness 
against vaginal yeast (candidiasis or 
moniliasis), T-vaginales vaginitis and 
nonspecific vaginitis, but only when 
used in a treatment regimen consisting 
of the diluted douche and the full 
strength (10 percent) povidone-iodine 
products. Because the Vaginal Panel (48 
FR 46694 at 46700) believed that claims 
of therapeutic benefit for treatment of 
specific vaginal infections must be 
restricted to professional labeling, e.g., 
for the treatment of trichomoniasis or 
moniliasis, labeling for the full strength 
(10 percent) product was not included 
in the monograph. However, the agency 
has since concluded that recurring 
vaginal yeast (Candida) infections can 
be safely treated OTC. The agency is 
currently reviewing the data the Vaginal
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Panel considered as well as a 
subsequent petition filed in support of 
various vaginal claims and formulations 
for povidone-iodine (Ref. 4). The agency 
will discuss the use of povidone-iodine 
for the treatment of vaginal yeast 
[C andida) infections in a future Federal 
Register publication as part of the 
rulemaking for OTC antifungal drug 
products.

Two clinical studies were cited in the 
data submission to the OTC drug review 
to support the vaginitis claim (Refs. 2 
and 3). The agency^has reviewed the 
two clinical studies and has concluded 
that they are insufficient to demonstrate 
that povidone-iodine is effective in the 
treatment of vaginitis. Neither study 
satisfies the criteria for adequate and 
well-controlled studies because a 
control group was not included. 
Therefore, they are insufficient to 
demonstrate the effectiveness of 
povidone-iodine in the treatment of 
vaginitis.
References

(1) Fischer, R. R., "Detergent Alkaline 
Douches,” Pacific M edicine and Surgery, 
73:209-212,1965.

(2) Shook, D. M., "A  Clinical Study of a 
Povidone-Iodine Regimen for Resistant 
Vaginitis,” Current Therapeutic Research, 
5:256-263,1963.

(3) Ratzan, J. J., “Mondial and Trichomonal 
Vaginitis Topical Treatment With Povidone- 
Iodine Preparations,” California Medicine, 
110:24-27,1969.

(4) Comment No. CP, Docket No. 82N- 
0291, Dockets Management Branch.

n. The Agency’s Conclusions on OTC 
Vaginal Drug Products

FDA has considered the comments 
and other relevant data and information 
available at this time and determined 
that specific claims and ingredients for 
use in and around the vagina will be 
included in other appropriate OTC drug 
rulemakings. Accordingly, the advance 
notice of proposed rulemaking 
published in the Federal Register of 
October 13 ,1983 (48 FR 46694), which 
would have added a new subpart B 
(Vaginal Drug Products for Over-the- 
Counter Human Use) to proposed part 
351 (Vaginal Contraceptive and Other 
Vaginal Drug Products for Over-the- 
Counter Human Use) (proposed 21 CFR 
part 351), is hereby withdrawn, effective 
February 3 ,1994 . As discussed above, 
claims that are cosmetic claims only 
will not be considered in any OTC drug 
rulemakings. Ingredients and drug 
claims related to use in and around the 
vagina will be considered in other 
appropriate OTC drug rulemakings. The 
agency has identified the following 
rulemakings as those appropriate for 
consideration of ingredients and claims 
for vaginal drug uses: (1) Antifungal 
drug products (docket No. 80N-0476),
(2) external analgesic drug products 
(docket No. 78N-0301), (3) skin 
protectant drug products (docket No. 
78N-0021), and (4) topical antimicrobial 
drug products (Docket No. 75N-0183).

The agency emphasizes that it is 
withdrawing only the advance notice of

proposed rulemaking for these drug 
products and that this withdrawal does 
not in any way denigrate the scientific 
content of the report or negate the 
excellent work of the Vaginal Panel in 
its long efforts to produce it. FDA 
believes that the information in the 
Vaginal Panel’s report will provide 
valuable guidance to the agency with 
respect to ingredients and vaginal 
claims for other OTC drug rulemakings. 
Further, this withdrawal of the advance 
notice of proposed rulemaking does not 
affect the current marketing status of 
any of the products that were 
considered in the Vaginal Panel’s report. 
This withdrawal notice is issued under 
authority of secs. 201, 501, 502, 503, 
505, 510, 701 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 321, 351, 
352, 353, 355, 360, 371).

The agency has determined under 21 
CFR 25.24(c)(6) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

Dated: December 10,1993.
Michael R. Taylor,
Deputy Commissioner fo r Policy.
[FR Doc. 94-2263 Filed 2-2-94; 8:45 am] 
BILUNQ CODE 41 #0-01-F
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Asbestos Model Accreditation Plan

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: I$PA is issuing this interim 
final rule to revise its asbestos Model 
Accreditation Plan (MAP) to clarify the 
types of persons who must be accredited 
to work with asbestos in schools and 
public and commercial buildings; to 
increase the minimum number of hours 
of training, including additional hours 
of hands-on health and safety training, 
for asbestos abatement workers and 
contractor/supervisors; and to effect a 
variety of other necessary changes as 
mandated by section 15(a)(3) of the 
Asbestos School Hazard Abatement 
Reauthorization Act (ASHARA). This 
revised rule replaces the original MAP 
found at 40 CFR part 763, Appendix C 
to Subpart E. The original MAP 
contained six components which, taken 
together, comprised a model asbestos 
accreditation plan for States and EPA- 
approved training providers. These 
components included: ( l j  Initial 
training, (2) examinations, t3) refresher 
training, (4) qualifications, (5) 
decertification requirements, and (6) 
reciprocity. This revision adds two new 
components to the original MAP; (1) 
definitions, which help to determine the 
scope and applicability of the rule, and 
(2) new recordkeeping requirements for 
the providers of accredited training 
courses. The changes also specify the 
deadline for State's to modify their 
accreditation programs to be no less 
stringent than the revised MAP as 
required by the Toxic Substances 
Control Act (TSCA) section 206(b)(2). 
Further, the revised MAP prescribes 
deadlines for training course providers 
and persons who must obtain 
accreditation to comply with new 
requirements; distinguishes between the 
training requirements for each of the 
five accredited training disciplines; 
adds several new topics to the project 
designer training curriculum; 
establishes new enforcement criteria 
and Federal procedures for withdrawing 
approval from accredited persons and 
training programs; and stipulates new 
information requirements for training 
certificates. Because the revisions 
expand the minimum requirements for 
an accreditation plan, States may have

to modify their programs to insure that 
each State has a contractor accreditation 
plan that is  at least as stringent as the 
revised MAP as required by TSCA 
section 206(b). Similarly, training 
providers may need to adjust thefr 
training course administration or 
curricula to comply with the revised 
MAP. Finally, EPA has modified the 
organization, and some of the language 
of the original MAP. These 
modifications, however, are technical, 
and do not impose new substantive 
requirements.
DATES: This Rule is effective April 4, 
1994. Because this is an interim final 
rule, EPA is accepting further comment 
on this action. All written comments 
must be received by EPA no later than 
March 4,1994. EPA will consider the 
written comments received during the 
30-day comment period in determining 
the need for any further pile 
amendments.
ADDRESSES: Written comments should 
be sent to: Field Programs Branch, 
Chemical Management Division (7404), 
Office of Pollution Prevention and 
Toxics (OPPT), Environmental 
Protection Agency, 401 M St., 
Washington, DC 20460. EPA does not 
anticipate receiving any comments that 
contain information claimed as 
confidential business information (CBI). 
If such comments are submitted, 
however, they jnust be clearly labeled as 
containing information claimed as CBI 
or they will he placed in the public 
record. CBI claims should be 
accompanied by statements 
substantiating the claim as described in 
40 CFR 2.204(e)(4). If information is 
claimed as CBI, a nonconfidential 
version of the comments should also be 
submitted for the public docket 
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director,
Environmental Assistance Divirion 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm E-543B, 401 M St., SW., 
Washington, DC 20460, (202) 554-1404, 
TDD: (202) 554-0551.
SUPPLEMENTARY INFORMATION:

The Agency is requesting comment on 
this revised MAP only to the extent that 
it has amended or changed the original 
MAP. The Agency is not soliciting 
comments on provisions of the original 
MAP that remain unaffected by this 
action. Specifically, and 
notwithstanding the inclusion of some 
of the existing language from the 
original MAP in this revised MAP, the 
Agency will only entertain comments to 
the extent that they address actual * 
changes which have been incorporated. 
Appendix C to subpart E of 40 CFR 763

is reproduced in its entirety solely for 
clarity and to facilitate understanding of 
how die changes and amendments fit 
within the existing regulatory structure.

L  B a c k g r o u n d

In 1986, Congress enacted the 
Asbestos Hazard Emergency Response 
Act (AHERA, or TSCA Title II) which 
mandated a regulatory program to 
address asbestos hazards in schools. A 
part o f AHERA (section 206; 15 U.S.C. 
2646) dealt with the mandatory training 
and accreditation of persons who would 
perform certain types of asbestos-related 
work in schools. Subsequently, in 1990, 
Congress enacted ASHARA (Pub. L. 
101-637), which amended AHERA to 
extend some of the training and 
accreditation requirements to persons 
performing such work in public and 
commercial buildings. Consequently, 
EPA is now effecting regulatory changes 
to reflect and implement these statutory 
amendments.

Originally, section 206 of AHERA 
required EPA to develop a MAP 
providing for the training of certain 
types of persons performing asbestos- 
related work in elementary and 
secondary schools (15 U.S.C. 2646). 
Persons covered by this original MAP 
included those who inspected school 
buildings for asbestos-containing 
materials (ACM); developed asbestos 
management plans for schools; and 
designed or conducted response actions 
with respect to friable ACM, other than 
small-scale, short-duration activities, in 
schools. Such persons were required to 
obtain accreditation as a prerequisite to 
performing this work.

AHERA also required States to adopt 
a State accreditation program that was 
no less stringent than that described in 
the MAP (15 U.S.C. 2646(b)(2)). Persons 
could then obtain accreditation by 
completing either an EPA-approved 
braining course, or a training course 
approved by a State with a program that 
was at least as stringent as the MAP, and 
by passing an examination for that 
course. Individual States, however, 
could elect to impose more stringent 
requirements as a condition of 
accreditation.

The original MAP established five 
accredited “disciplines” for asbestos- 
related activities in schools, which 
included: worker, contractor/supervisor, 
inspector, management planner, and 
project designer. For each discipline, it 
outlined a functional role and set of job 
responsibilities, and stipulated 
minimum training, examination, and 
continuing education requirements. It 
established areas of knowledge of 
asbestos inspection, management plan 
development, and response action
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technology that persons seeking 
accreditation must demonstrate and that 
States must include in their 
accreditation programs.

On November 28,1990, Congress 
enacted ASHARA and expanded the 
accreditation requirements to apply to 
persons who work with asbestos in 
public and commercial buildings as 
well as schools. Specifically, ASHARA 
expanded TSCA section 206(a)(1) and
(3) to require accreditation for any 
person who inspects for ACM in a 
public and commercial building, or who 
designs or conducts a response action 
with respect to friable ACM in such a 
building, As a result of this amendment, 
the MAP accreditation requirements for 
inspectors, project designers, workers, 
and contractor/supervisors now apply 
equally to persons in both schools and 
public and commercial buildings. 
Congress, however, did not extend the 
accreditation requirement for 
management planners. As a result,
TSCA requires accreditation for persons 
who prepare management plans if  they 
work in schools, but does not require 
such accreditation if they work in 
public and commercial buildings (15 
U.S.C. 2646(a)(2)).

ASHARA also required EPA to revise 
the current MAP by increasing the 
minimum number of hours of training, 
including hands-on training, required 
for asbestos abatement workers in both 
schools and public and commercial 
buildings. ASHARA, however, did not 
specify the amount of additional 
training that would be required. In 
addition, ASHARA authorized EPA to 
modify the MAP as necessary to 
implement the extension of 
accreditation requirements to public 
and commercial buildings.

Finally, ASHARA amended the 
penalty provisions of TSCA section 207 . 
(15 U.S.C. 2647j. It provided for a civil 
penalty for contractors who fail to 
comply with TSCA accreditation 
requirements by inspecting, designing, 
or conducting a response action in a 
school or public or commercial building 
without TSCA accreditation, or by 
employing individuals to conduct 
response actions in such a building, and 
failing to require or provide TSCA 
accreditation for the employees. A 
contractor who commits a violation is 
liable for a civil penalty of $5,000 for 
each day of a violation, except for a 
contractor who is a direct employee of 
the Federal Government (15 U.S.C. 2646 
(g)).

The ASHARA accreditation 
provisions originally were to take effect 
on November 28,1991. ASHARA, 
however, authorized EPA’s 
Administrator to extend that effective

date for one year. On January 7 ,1992 , 
the Administrator took action to extend 
the effective date until November 28, 
1992 (57 F R 1913, January 16,1992).
The Administrator determined that 
accredited asbestos contractors were 
needed to perform school site abatement 
required under AHERA, and that such 
an extension was necessary to ensure 
effective implementation of section 203 
of TSCA (ASHARA section 15(c)). As a 
result of this extension, persons who 
perform inspections, or plan or conduct 
response actions in public and 
commercial buildings were required to 
obtain TSCA accreditation beginning on 
November 28,1992.

EPA has decided to phase-in the other 
new requirements contained in the 
revised MAP when the revision takes 
effect. These requirements include an 
increase in the minimum number of 
hours of training, including hands-on 
training, for asbestos abatement workers 
in both schools and public and 
commercial buildings, and other 
necessary revisions.

EPA is promulgating the revised MAP 
as an interim final rule that will take 
effect 60 days after the rule is published. 
The streamlined procedures that EPA 
has utilized to revise the MAP are fully 
consistent with the Congressional 
directive to EPA for developing the 
original MAP. AHERA specifically 
authorized the Agency to issue the MAP 
“after consultation with affected 
parties” (15 U.S.C. 2646(b)(1)(A)). EPA 
issued it after a public request for 
information in the F e d e r a l  R e g is te r  (51 
FR 28914, August 12,1986) and 
consultations with affected parties, but 
without engaging in full-scale notice 
and comment rulemaking. EPA has used 
procedures to revise the MAP that are as 
extensive as those that were used to 
develop the original MAP. EPA believes 
it is reasonable to conclude that 
Congress did not intend EPA to engage 
in the redundancy of consultation with 
affected parties and formal notice and 
comment rulemaking in either issuing 
the MAP or in revising it, and therefore 
intended EPA to issue this revision to 
the MAP after undertaking similar 
consultations with affected parties.

EPA finds that there is good cause to 
issue an interim final rule, without 
utilizing all of the notice and public 
comment procedures in section 553(b) 
of the Administrative Procedures Act 
(APA), because those procedures are 
impracticable and unnecessary under 
the circumstances (5 U .S.C  553(b)). It is 
impracticable to Utilize the full-scale 
notice and comment proceedings in 
section 553(b) because such proceedings 
would unjustifiably extend the 
rulemaking process, and would further

delay the implementation of the revised 
MAP. Congress clearly intended that 
EPA act expeditiously to revise the 
MAP, and even established a deadline 
for the EPA revisions. EPA did not meet 
the deadline because of the time- 
consuming process that was necessary 
to create an accreditation plan that 
would coordinate with existing, diverse 
State accreditation programs, minimize 
disruption of current training providers, 
and contain other provisions necessary 
to implement the revisions. If EPA were 
to develop and publish a notice of 
proposed rulemaking pursuant to 
section 553(b), the revisions would have 
been even further delayed. The impact 
of such a delay would be exacerbated by 
the additional time that is required for 
States to pass conforming legislation 
and implement the revised MAP after it 
is issued.

Finally, full-scale rulemaking is 
unnecessary because EPA has 
communicated informally with affected 
parties, given notice of the revisions to 
the public, and provided an opportunity 
to submit information and comments 
prior to promulgating this interim final 
rule. Initially, the Agency consulted 
with affected organizations to identify 
revisions that were necessitated by 
ASHARA. These organizations included 
schools, commercial building owners 
and operators, asbestos abatement 
consultants and contractors, labor 
organizations, training providers, and 
States. Subsequently, EPA published a 
notice in the F e d e r a l  R e g is te r  that 
described the revisions that were being 
considered, and announced a public 
meeting to discuss the changes (57 FR 
20438, May 13,1992).

EPA also established a docket 
containing information which supports 
EPA’s revision of the MAP. To provide 
interested persons the opportunity for 
oral presentation of data, views, or 
arguments concerning the changes 
under consideration, EPA held a public 
meeting on June 8 ,1992 , in Washington, 
DC. Twenty-three persons presented 
oral comments for the record. A 
transcript of this proceeding is 
contained in the docket. EPA also 
received 80 written comments in 
response to the F e d e r a l  R e g is te r  
announcement. These comments have 
also been filed in the docket, and were 
carefully considered by the Agency in 
revising the MAP.

I I .  S u m m a r y  o f  C h a n g e s

The various new requirements of the 
MAP are described here in greater 
detail. This summary is organized by 
subject area.
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A. D efin itions
The promulgated revisions establish a 

new definitions section for the MAP. 
Seven terms are included to help clarify 
and delineate the scope and 
applicability of the MAP to work 
performed in public and commercial 
buildings. The seven terms, and their 
meanings, are summarized below:

1. P ublic an d  com m ercial building. 
The term ‘‘public and commercial 
building** is defined in TSCA section 
202(101 to mean “ any building which is 
not a school building, except that the 
term does not include any residential 
apartment building of fewer than 10 
units” (15 U.S.C. 2642(10)1. This 
definition identifies those buildings 
where persons performing certain 
asbestos-related work are subject to the 
MAP training and accreditation 
requirements. Such buildings generally 
include apartment complexes, 
condominiums and cooperatives of 
more than 10 units, office buildings, 
government-owned buildings, colleges, 
museums, airports, hospitals, churches, 
preschools, stores, warehouses, and 
factories. It also includes all industrial 
buildings, because industrial buildings 
are included within the broad statutory 
definition of public and commercial 
buildings.

This particular term does not include 
elementary or secondary schools as 
defined in section 198 of the Elementary 
and Secondary Education Act of 1965 
(20 U.S.C. 2854; 15 U.S.C. 2642(9) and 
(12)). The definition in the revised MAP 
excludes all detached single family 
homes, because they are residential 
buildings of fewer than 10 dwelling 
units.

Furthermore, consistent with the 
statute and EPA*s regulatory approach 
for schools, the term is interpreted to 
include only the interiors of buildings 
except for exterior hallways connecting 
buildings, porticos, and mechanical 
systems used to condition interior 
space. Consequently, accredited workers 
are generally not required for work on 
roofing or siding materials that are on 
the outside of either public and 
commercial buildings or schools.

2. F riab le asbestos-con tain in g  
m aterial lACM). In TSCA section 202, 
friable asbestos-containing material * 
means any material containing more 
than one percent asbestos, which has 
been applied on ceilings, walls, 
structural members, piping, duct work, 
or any other part of a building, which, 
when dry, may be crumbled, pulverized, 
or reduced to powder by hand pressure. 
The term includes non-friable ACM 
after such previously non-friable 
material becomes damaged to the extent

that when dry it may be crumbled, 
pulverized, or reduced to powder by 
hand pressure” (15 U.S.C. 2642(6)). At 
no point does the statute regulate 
activities that involve nonbuilding 
materials, such as asbestos gloves or 
asbestos brake linings, that may be 
either stored or used inside of a 
building. Consequently, the use of the 
term “ friable ACM” in die MAP refers 
only to “friable asbestos-containing 
building material (ACBM),” and, where 
the statute requires accreditation for 
activities associated with ACM, 
accreditation is only required if the 
asbestos is part of the building.

3. In spection . Although AHERA 
required that schools conduct asbestos 
inspections, ASHARA did not extend 
this same requirement to public and 
commercial buildings. Furthermore, 
because the Asbestos-Containing 
Materials in Schools Rule {“ Schools 
Rule”) (40 CFR 763.80-763.119) simply 
listed the various activities required to 
be included as a part of these mandatory 
school inspections (40 CFR 763.85), 
without actually defining the term itself, 
a definition o f “inspection” is necessary 
to delineate the scope of the MAP 
accreditation requirement as it applies 
to both schools and public and 
commercial buildings. Accordingly, the 
term “inspection” is defined to mean 
those activities undertaken to 
specifically determine the presence or 
location, or to assess the condition of, 
friable or non-friable ACBM or 
suspected ACBM, whether by visual or 
physical examination, or by collecting 
samples of such material. Similarly, the 
term includes all “reinspections” of 
friable and non-friable known or 
assumed ACBM which has been 
previously identified.

The inclusion of a definition for the 
term inspection is intended to clarify 
when a person must obtain TSCA 
accreditation before performing an 
inspection. TSCA Title H, as amended 
by ASHARA, did not define inspection. 
When Congress enacted ASHARA, 
however, the Schools Rule was in effect, 
and it identified die activities that 
constituted an inspection in school 
buildings (46 CFR 763.85 and 763.92). 
The definition of inspection adopted In 
the revised MAP is based upon the core 
inspection activities identified in the 
Schools Rule at § 763.85(a), including 
the visual or physical examination, and 
the sampling o f ACBM or suspected 
ACBM to determine its location or 
presence or to assess its physical 
condition. Based upon the revised MAP, 
a person must be accredited to engage 
in any one of these ew e activities in a 
school or in a public and commercial 
building. In addition, the Schools Rule

continues to require accreditation for 
any person who engages in any one of 
these core activities. Because the 
Schools Rule currently requires an 
accredited person to conduct the core 
inspection activities, and the revised 
MAP requires accreditation for those 
same activities, the revision will not 
expand the need for accredited 
inspectors in schools.

The definition, however, also allows 
for three specific exceptions, dealing 
with related activities which do not 
require accreditation. The three 
excepted activities include: periodic 
surveillance, compliance inspections, 
and visual inspections.

The first exception under this term 
addresses periodic surveillance of the 
type described in 40 CFR 763.92(b), 
which is commonly performed by 
custodial or maintenance workers. 
Periodic surveillance is distinct from 
reinspection and is limited only to 
visual observations. It refers to a visual 
examination o f an area in a building that 
previously has been identified as 
containing ACBM, or that previously 
has been assumed to contain ACBM, 
and that is undertaken to identify 
changes in the physical condition of 
that ACBM. Thus, a person would not 
need accreditation to visually survey a 
ceiling that had already been identified 
in an earlier inspection or reinspection 
as suspected ACBM to determine 
whether the ceiling had been damaged 
by a water leak. If the person assessed 
the condition of the ceiling by collecting 
a sample, or touched it to determine 
whether it had become friable, however, 
then that person would have to be 
accredited as an inspector.

The second type of activity that is 
excluded from the definition of 
inspection Is compliance inspections 
performed by Federal, State, or local 
regulatory agencies. These are excluded 
from accreditation because their 
primary purpose is to determine 
adherence to applicable statutes or 
regulations, and not to locate, assess, or 
remedy the condition o f ACBM. TSCA 
Title II does not provide a clear 
definition of the types of inspection 
activities that require training. The 
legislative history of ASHARA, 
however, indicates that Congress 
intended to require training only for 
those persons who actually inspect for 
or abate asbestos in public and 
commercial buildings. See 136 Cong. 
Rec. S15304 {Oct. 15 ,1990) {statement 
of Sen. Burdick). Based upon the 
purpose of ASHARA, EPA has 
concluded that government personnel 
who inspect to determine compliance 
with laws regulating asbestos are not 
required to obtain accreditation.
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The third exception involves visual 
inspections of the type referenced in 40 
CFR 763.90(i). These types of activities 
are excluded from the accreditation 
requirement because their purpose is to 
determine whether a response action is 
complete, not to actually inspect for 
asbestos. See 136 Cong. Rec. S15304 
(Oct. 15,1990) (statement o f Sen. 
Burdick). Moreover, when Congress 
enacted ASHARA, it was aware that 
AHERA required accreditation for 
persons who inspected for asbestos in 
schools. Persons who conducted visual 
inspections in schools to determine 
whether a response action was 
complete, however, did not have to be 
accredited as inspectors. The legislative 
history of ASHARA indicates that 
Congress did not intend to expand the 
categories of persons that had to be 
accredited when it modified the 
accreditation requirements to include 
public and commercial buildings as 
well as schools. As noted by Senator 
Chafee: “(ASHARA] does not require 
the accreditation of any category of 
individuals not now required to be 
accredited to perform asbestos 
abatement work (under AHERA].” 136 
Cong. Rec. S15309 (Oct. 15,1990) 
(statement of Sen. Chafee).
Consequently, EPA has concluded that 
a person who conducts an inspection in 
a public and commercial building to 
determine whether a response action is 
complete does not have to be accredited 
as an inspector. Of course, many 
persons performing such activities will 
otherwise need accreditation as asbestos 
abatement workers or contractor/ 
supervisors.

4. R espon se action . The term 
“response action” is defined in the MAP 
to mean a method, including removal, 
encapsulation, enclosure, repair, and 
operation and maintenance, that 
protects human health and the 
environment from friable ACBM. This 
definition is consistent with the 
definition of “response action” in TSCA 
section 202(11) (15 U.S.C. 2642(11)), 
and with the definition of “response 
action” in the Schools Rule found at 40 
CFR 763.83. Its incorporation into the 
revised MAP will therefore ensure that 
it applies equally to regulated activities 
in both schools and public and 
commercial buildings. Consequently , 
those activities that are response actions 
in schools will also now be response 
actions when and where, they are 
undertaken in public and commercial 
buildings.

Moreover, a person planning or 
conducting a response action is subject 
to the MAP accreditation requirements 
only if the ACBM is friable (15 U.S.C. 
2646(a)(3)). As defined in both the MAP

and in TSCA section 202(6), “friable 
ACM” refers only to ACM that “ when 
dry, may be crumbled, pulverized, or 
reduced to powder by hand pressure” 
(15 U.S.C. 2642(6)). It also includes 
previously “nonfriable material after 
such previously non-friable material 
becomes damaged to the extent that 
when dry, it may be crumbled, 
pulverized, or reduced to powder by 
hand pressure” (15 U.S.C. 2642(6)). This 
statutory definition of friability thereby 
limits the scope of the accreditation 
requirements for response actions in 
both schools and public and commercial 
buildings to ACBM that is friable or 
expected to become friable during the 
course of the response action.

5. S m all-scale, short-duration  
activ ities. For purposes of the revised 
MAP, “small-scale, short duration 
activities (SSSD)” are tasks such as, but 
not limited to: (a) Removal of asbestos- 
containing insulation on pipes, (b) 
removal of small quantities of asbestos- 
containing insulation on beams or above 
ceilings, (c) replacement of an asbestos- 
containing gasket on a valve, (d) 
installation or removal of a small 
section of drywall, or (e) installation of 
electrical conduits through or proximate 
to asbestos-containing materials.

SSSD can be further defined by the 
following considerations: (a) Removal of 
small quantities of ACM only if  required 
in the performance of another 
maintenance activity not intended as 
asbestos abatement, (b) removal of 
asbestos-containing thermal system 
insulation not to exceed amounts greater 
than those which can be contained in a 
single glove bag, (c) minor repairs to 
damaged thermal system insulation 
which do not require removal, (d) 
repairs to a piece of asbestos-containing 
wallboard, or (e) repairs, involving 
encapsulation, enclosure, or removal, to 
small amounts of friable ACM only if 
required in the performance of 
emergency or routine maintenance 
activity and not intended solely as 
asbestos abatement (such work may not 
exceed amounts greater than those 
which can be contained in a single 
prefabricated mini-enclosure. Such an 
enclosure shall conform spatially and 
geometrically to the localized work area, 
in order to perform its intended 
containment function).

This definition is intended to 
establish a common exemption 
threshold for both schools and public 
and commercial buildings that limits 
the applicability of the MAP training 
and accreditation requirements. All 
persons in schools or public and 
commercial buildings who perform 
SSSD that do not otherwise meet the 
criteria for a major fiber release episode

under 40 CFR 763.91(f)(2) are exempt 
from the MAP accreditation 
requirements. However, a SSSD removal 
of more than 3 square or linear feet of 
friable ACBM, where this amount of 
friable ACBM either fells or is 
dislodged, requires the use of an 
accredited worker.

6. M ajor an d  m in or fib e r  release  
ep isod es. To help clarify the 
applicability and limits of the SSSD 
exemption under the MAP, EPA is 
incorporating two additional definitions 
for the terms “Minor Fiber Release 
Episode” and “Major Fiber Release 
Episode.” Consistent with the Schools 
Rule (40 CFR 763.83 and 763.91(e), (f)), 
a minor fiber release episode is “any 
uncontrolled or unintentional 
disturbance of ACBM, resulting in a 
visible emission” that “involves the 
falling or dislodging of 3 square or 
linear feet or less of friable ACBM,” A 
major fiber release episode is “any 
uncontrolled or unintentional 
disturbance of ACBM, resulting in a 
visible emission” that “involves the 
falling or dislodging of more than 3 
square or linear feet of friable ACBM.” 
The Schools Rule uses these terms, in 
addition to SSSD, as a means to 
distinguish between those maintenance 
activities that require the use of 
accredited workers, and those that do 
not. These terms help delineate when 
persons performing operation and 
maintenance activities are subject to 
MAP training and accreditation 
requirements. Like SSSD, they are basic 
to determining the scope of the 
regulation, and have been added for that 
reason.

B. P h ased  Im plem entation
EPA has decided that it is necessary 

to phase-in the MAP revisions to 
achieve an orderly transition to the 
revised plan. Additional time will be 
needed after the revised MAP has taken 
effect for States to adopt accreditation 
plans no less stringent than the revised 
MAP, for training course providers to 
modify their training courses in keeping 
with upgraded MAP standards, and for 
individuals to obtain new or additional 
training where applicable. For these 
reasons, the revisions incorporate a 
timetable with two distinct deadlines; 
one that applies to States, and another 
for accredited persons and training 
course providers.

1. States. EPA believes that it is 
reasonable to allow States a comparable 
amount of time to come into compliance 
with the revised MAP as was allowed 
under the original MAP. Therefore, the 
requirement of the original MAP, that 
each State must adopt an accreditation 
plan at least as stringent as the EPA
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model plan within 180 days after the 
commencement of the first regular 
session of the State’s legislature 
following EPA’s adoption of the model 
plan, is carried over to the revised MAP. 
When Congress originally enacted 
AHERA, it required States to adopt such 
a plan, and established a deadline that 
was tied to the timing of the first 
legislative session following completion 
of the MAP. When it promulgated 
ASHARA, Congress did not modify 
TSCA section 206(b)(2) that requires 
States to have a plan at least as stringent 
as the MAP (15 U.S.C. 2646(b)(2)).
When Congress enacted ASHARA, it 
was aware that States would need time 
to enact conforming State legislation. It 
is reasonable to conclude that Congress 
intended to allow States the same 
amount of time to adopt implementing 
legislation to comply with the MAP 
revisions in ASHARA that it had 
originally allowed for compliance with 
AHERA. The deadline for State 
revisions of accreditation plans allows 
States the time that is needed to revise 
State laws. When this deadline is 
combined with the other provisions to 
phase-in the MAP revisions, EPA 
believes that there will be an orderly 
transition to the expanded system of 
accreditation for schools, and public 
and commercial buildings.

Some States already will have 
contractor accreditation programs that 
meet or exceed the upgraded MAP 
requirements when the revised MAP 
takes effect. These States are essentially 
unaffected by the revisions, and may 
continue to operate as before. A second 
group of States will not have 
accreditation programs in place that are 
as stringent as the revised MAP when it 
first takes effect, but will have 
preexisting accreditation programs that 
are in compliance with the original 
MAP. These State programs may or may 
not be approved by EPA under the 
revised MAP. Until such a State revises 
its program to comply with the 
upgraded MAP standards, it will not 
have the authority to approve any new 
training courses to provide training or 
accreditation that satisfies the 
requirements of TSCA section 206(a) (15 
U.S.C. 2646(a)). In the interim, however, 
the State may continue to train persons 
and issue the accreditation required by 
TSCA section 206(a) if the State 
program otherwise complies with the 
minimum standards of die original 
MAP. The State also may continue its 
approval of training course providers, if 
the State issued the approval before the 
effective date of the revised( MAP, and 
the training provider is in compliance 
with the self-certification requirements

contained in Unit V.B. of the revised 
MAP. This allows qualified training 
course providers to continue to train 
and issue accreditation that satisfies 
TSCA section 206(a) requirements.

Some States in the second group will 
revise their accreditation program to be 
at least as stringent as the MAP within 
180 days after die commencement of the 
legislature’s first regular session that is ' 
convened after the effective date of the 
revised MAP. When such a State 
achieves this program upgrade, it will 
regain the authority to approve new 
training course providers.

Other States in the second group, 
however, may fail to meet the deadline 
for achieving the necessary program 
upgrade. Beginning on their respective 
deadline dates, these States will no 
longer have the authority to train 
persons or issue accreditation that 
satisfies the requirements of TSCA 
section 206(a), or to approve training 
course providers to conduct TSCA 
training or issue TSCA accreditation. A 
training provider that had been 
approved by such a State automatically 
loses its State approval. A training 
provider that loses State approval in this 
manner, however, will become EPA- 
approved if the provider has self- 
certified and is otherwise in compliance 
with the revised MAP. Finally, such a 
State automatically loses any EPA 
approval it may have had. Once lost, a 
State would need to reapply for such 
approval under the procedures outlined 
in Unit It of the revised MAP.

A third group of States will not have 
any accreditation program in place 
when the revised MAP takes effect, or 
will not have a program which is at least 
as stringent as the original or revised 
MAP. These States are not in 
compliance with TSCA Title II, are not 
authorized to train persons or issue 
accreditation that satisfy the 
requirements of TSCA section 206(a), 
and may not approve training course 
providers to conduct TSCA training or 
issue TSCA accreditation. EPA strongly 
recommends that States apply for and 
retain EPA approval of their 
accreditation programs for the purpose 
of substantiating their compliance status 
under TSCA Title II. Substantiation of 
compliance bene fits all affected persons 
and organizations, including States that 
may be considering reciprocal 
arrangements with other States.

2. Training cou rse prov iders. The 
revised MAP stipulates that all 
approved training course providers, 
whether approved by EPA or a State, 
must self-certify that they have 
upgraded their approved training 
programs to comply with the 
requirements of the revised MAP within

6 months of the revised MAP taking 
effect. The certification must be 
received by EPA on or before October 4, 
1994. This requirement applies across- 
the-board to all initial and refresher 
training courses in all five accredited 
disciplines even though actual 
curriculum modifications are only 
required for the initial worker, 
contractor/supervisor, and project 
designer courses. Self-certification is 
required for all courses and all 
disciplines because all training 
providers must certify that they not only 
comply with the prescribed training 
course curricula, but with the new 
recordkeeping and certificate provisions 
of the revised MAP as well. The self- 
certification process is to be 
accomplished by submitting a written 
assurance to EPA that courses and 
programs have been appropriately 
modified. The self-certification must be 
signed by an authorized representative 
of the training provider, and must 
include the following statement: "Under 
civil and criminal penalties of law for 
the making or submission of false or 
fraudulent statements or representations 
(18 U.S.C  1001 apd 15 U.S.C. 2615), I 
certify that the training described in this 
submission complies with all applicable 
requirements of Title II of TSCA, 40 CFR 
part 763, Appendix C to Subpart E, as 
revised, and any other applicable 
Federal, state, or local requirements.” 
The self-certification submission must 
also include documentation adequately 
describing the course and program 
modifications effected to achieve 
compliance with the revised MAP. 
Training providers with multiple course 
approvals are encouraged to certify all 
such courses through a single 
consolidated submission. Complete 
duplicate copies of self-certifications 
must also be sent to and received by any 
State approving offices as of the same 
deadline date. Training courses that 
have not self-certified as of October 4, 
1994, will no longer be approved, and 
must reapply through a State Program 
which is no less stringent than the 
revised MAP to have their approval 
status restored.

As was previously announced in the 
Federal Register (54 FR 38802, 
September 20,1989), EPA stopped 
accepting new training course 
applications from providers for review 
and contingent approval as of October 
15,1989. Since that date, all training 
courses without approval have had to 
apply directly to State Programs with 
accreditation plans no less stringent 
than the original MAP in order to obtain 
the necessary approval. Once a training 
course has been self-certified, a training
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provider may continue to offer that 
training course pursuant to the revised 
MAP. If the course had initially been 
approved by an EPA-approved State, 
and that State subsequently forfeits its 
EPA-approved status, EPA will continue 
to recognize the training course as being 
an approved course if  it has been self- 
certified and otherwise remains in 
compliant» with the revised MAP.

3. Accredited persons. The revisions 
grandfather all persons who possess 
valid accreditation as of the day before 
the date upon which the revised MAP 
goes into effect. A person is considered 
to have valid accreditation if they are in 
possession of an accreditation certificate 
that has not yet expired. If a State allows 
a person with an expired certificate to 
reinstate accreditation by completing 
refresher training within the 12—month 
grace period, then such a person will 
also be considered to have valid 
accreditation for purposes of 
grandfathering. The person must 
successfully complete the necessary 
refresher training course within 12 
months of the date their certificate 
expires. Persons who do not meet either 
of the above conditions do not possess 
valid accreditation, and will not be 
grandfathered for purposes of 
accreditation under the revised MAP.

Grandfathered persons will not have 
to repeat initial training in order to 
perform work subject to accreditation, 
but will have to continue to hilly 
comply with all annual refresher 
training requirements.

Persons who do not possess valid 
accreditation as of the day before the 
date upon which the revised MAP goes 
into effect have two alternative means of 
obtaining initial accreditation. A person 
may take an upgraded training course, 
and obtain accreditation that complies 
with the revised MAP. Alternatively, a 
person may take a course that was 
approved under the original MAP and 
obtain-provisional accreditation. 
However, this person must then also 
complete the upgraded training course 
for the same discipline within 6-months 
of the revised MAP taking effect, on or 
before October 4 ,1994 , in order to 
obtain accreditation that complies with 
the revised MAP and to continue 
working beyond that date. This 
mechanism will ensure that all persons 
who become newly accredited after the 
revised MAP takes effect w ill meet the 
upgraded training standards within 6 
months, while at the same time, making 
it possible for ail persons to acquire a 
provisional accreditation and continue 
to work during the 6-m onth transition 
period when training providers are 
u pgrading their courses and programs.

From earlier consultations with 
training providers, EPA anticipates that 
many, if not most, w ill have little or no 
difficulty transitioning to the upgraded 
training course standards (OPPTS 
Docket No. 62107, Log No. B2-002). For 
worker and contractor/supervisor 
courses, this involves extending hands- 
on training from 6 to 14 hours. For the 
project designer course, it involves 
revising instructional materials as 
necessary to accomodate curriculum 
changes. For the inspector and 
management planner courses, there are 
no required curriculum changes per se. 
Because many training providers 
already comply with the new 
recordkeeping and certificate 
requirements as a matter of standard 
business practice, these adjustments are 
not expected to be burdensome. 
Development and submittal of the self- 
certification letter, by design, should 
also be a relatively simple task. In 
addition, EPA expects that once the 
revised MAP has gone into effect, 
demand for the upgraded training 
courses in favor of the original courses 
will provide sufficient market incentive 
for a significant number of training 
providers to self-certify quickly, thereby 
expediting an infrastructure shift from 
the old courses to the new.

The examples below are intended to 
help illustrate how accreditation will 
operate during the transition period.

a. Person “A " obtains initial 
accreditation as a worker 1-month 
before the revised MAP takes effect.
This person is then grandfathered in 
when the revised MAP goes into effect 
1-month later. The person must then 
complete worker refresher training 
within 11 months after the revised MAP 
takes effect in order to continue 
accreditation status unbroken.

b. Person “B ” is a non-accredited 
consultant who is awarded an asbestos 
abatement contract 4 months after the 
revised MAP takes effect. This person is 
able to find and quickly complete an 
upgraded contractor/supervisor course, 
thereby obtaining initial accreditation. 
This person has met the new training 
standards, and thus is unaffected by the
6-month compliance deadline. The 
consultant must then satisfy the 
refresher training requirement within 1 -  
year of the initial accreditation date in 
order to continue uninterrupted 
contractor/supervisor work.

c. Person “C ” is a non-accredited 
consultant who is awarded a contract 
for project design 1-month after the 
effective date of die revised MAP. This 
person is unable to find an upgraded 
training course, so opts to take the old 
initial project designer training course 
and begin contract work without undue

delay. This person may begin work, but 
must complete an upgraded project 
designer course within the 6-month 
compliance deadline in order to 
continue working in an uninterrupted 
manner. A consultant who does not 
complete the upgraded training course 
by the compliance deadline must then 
stop work that requires TSCA 
accreditation until obtaining upgraded 
accreditation.

The same transitional provisions 
apply to any person who seeks initial 
accreditation after the revised MAP 
takes effect, including inspectors and 
management planners. The revised MAP 
imposes certain new requirements on all 
disciplines, specifically new 
recordkeeping and certificate 
requirements. EPA has concluded that 
everyone who is initially accredited 
after the revised MAP takes effect 
should be subject to the same 
transitional provisions to insure that 
their training and accreditation will be 
adequately documented as required by 
the new rule, and that they will have 
certificates that contain all the necessary 
information. Such uniformity will make 
the accreditation requirements easier to 
comply with and enforce.

C. D istinct Training D iscip lin es
These MAP revisions reaffirm the 

principle that each of the five accredited 
training disciplines in the MAP is 
distinct from the others. Because each 
discipline reflects a different functional 
job role, proficiency in any one of the 
five disciplines requires a different mix 
of knowledge, skill, and ability. Even 
where training programs cover common 
subjects, these same subjects need to be 
given a different priority and emphasis 
depending upon the particular 
discipline a person is being trained for. 
To ensure that each discipline receives 
adequate training, the revisions have 
incorporated the following changed 
requirements.

1. Each initial and refresher training 
course offered for accreditation must be 
specific to a single discipline, and not 
combined with training for any other 
discipline. The past practice of training 
providers offering combined worker and 
contractor/supervisor training is not 
allowed.

2. Workers are no longer permitted to 
“upgrade” their worker accreditation to 
that of contractor/supervisor by 
completing only one additional day of 
training. Separate initial training as a 
contractor/supervisor is now required. 
Accredited contract or/supervisors, 
however, may perform as workers 
without obtaining separate accreditation 
as such. This is because contractor/ 
supervisors have received more training
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in the aggregate than workers to ensure 
that they can perform their more 
complex job functions, and they must 
otherwise know how to perform all of 
the various tasks which workers are 
normally called upon to perform.

3. Persons completing initial training 
for accreditation as contractor/ 
supervisors are no longer permitted to 
work as accredited project designers 
during their initial 1-year term of 
accreditation. This dual-accreditation 
provision, found in section I.l.C . of the 
original MAP, has been deleted from the 
revised MAP. Persons seeking 
accreditation as contractor/supervisors 
must now complete the new 5-day 
initial training for contractor/ 
supervisors, and persons seeking 
accreditation as project designers must 
now complete the new 3-day initial 
training for project designers.
D. In creased  Training R equirem ents

Section 15(a)(3) of ASHARA 
mandated that EPA, as a part of revising 
its MAP, increase the minimum number 
of training hours, including additional 
hours of hands-on health and safety 
training, required for the accreditation 
of asbestos abatement workers in 
schools and public and commercial 
buildings. EPA interprets the phrase 
“asbestos abatement workers” to 
include both workers and contractor/ 
supervisors. These groups have the 
greatest need for additional hands-on 
training because they either actually 
perform asbestos abatement work, or 
directly oversee it at the job site. The 
revised MAP therefore incorporates 1 
additional 8-hour day of hands-on 
training for both the worker and the 
contractor/supervisor disciplines. This 
has the effect of increasing the worker 
course from a total of 3 days to 4 days 
of training, with the hands-on training 
component increased from 6 hours to 14 
hours. Similarly, the 4-day contractor/ 
supervisor course has been upgraded to 
a 5-day course, with 14 hours of hands- 
on activity. These training hour 
requirements not only fulfill the 
statutory mandate for additional hands- 
on training for asbestos abatement 
workers, but also ensure that training 
can be obtained within the practical 
limits of a normal 40-hour, 5-day work
week.

The minimum training hour 
requirements for the other three, 
accredited MAP disciplines, that of 
inspector, management planner, and 
project designer have not been altered. 
Congress only mandated increased 
training for asbestos abatement workers, 
and the only accredited disciplines 
directly engaged in hands-on abatement 
work are the worker and contractor/

supervisor. The project designer and 
management planner courses do not 
include any hands-on health and safety 
training component. Because inspectors 
likewise do not participate in 
abatement, the existing 4-hour hands-on 
component for inspectors is unaffected 
by the ASHARA mandate.

E. E xpan ded  P roject D esigner 
Curriculum  .

The MAP revisions incorporate 
several additions to the mandatory 
curriculum for accredited project 
designer training, but do not extend the 
required length of this initial training 
program. These changes relate only to 
the scope of training; they do not 
require an accredited project designer to 
perform any particular work practices. 
Because of concerns that project designs 
may sometimes be either inadequately 
prepared and/or executed, the 
curriculum additions are aimed at both 
clarifying and improving the 
effectiveness of the project designer’s 
functional role (see OPPTS Docket No. 
62107, Log No. C l-030). Where no 
written design plan exists, 
implementation can be prone to failure. 
This may also occur where a project 
design has not adequately considered all 
relevant facets of an abatement project. 
For these reasons, the six new topics 
which have been added include: (1) The 
need for and. methods of preparing a 
written project design, (2) techniques for 
completing an initial cleaning of the 
work area, (3) increased emphasis on 
the rationale behind the establishment 
of functional spaces, (4) the need for 
written diagrams and methods of 
diagraming all containment barriers, (5) 
the need for a written sampling 
rationale for air clearance, and (6) 
clarification of what constitutes a 
complete visual inspection.

F. D eaccreditation  o f  P ersons an d  
W ithdraw al o f  C ourse A pproval

The MAP revisions establish 
minimum national criteria for 
suspending or revoking the 
accreditation of individuals as well as 
for suspending or withdrawing the 
approval of training courses. Also 
included are additional criteria that EPA 
may use, and States are free to adopt, as 
well as the procedures that EPA will 
follow when suspending, revoking, or 
withdrawing accreditation or approval. 
The specified procedures are derived' 
from those used for the suspension, 
modification, or revocation of pesticide 
applicator certificates found at 40 CFR 
171.11(f). EPA believes that these 
procedures provide adequate notice and 
process to affected individuals and 
training course providers, while

enabling the Agency to act more quickly 
than through those procedures specified 
at 40 CFR part 22, which had also been 
considered by the Agency. States, in 
initiating these kinds of actions, would 
be bound by the requirements of their 
own State administrative procedures.

The enumeration of criteria for 
suspension, revocation, or withdrawal is 
not meant to be a complete list of 
enforcement actions and choices 
available to EPA. Since the MAP is a 
regulation promulgated under Title II of 
TSCA, persons violating the MAP may 
also be subject to assessment of civil 
administrative penalties. The MAP 
revisions also clarify that EPA may take 
independent actions against either 
training entities or accredited persons, 
without reliance upon State 
enforcement authority or initiative.

1. D eaccrediting person s. Four 
minimum criteria are established for 
triggering deaccreditation actions by 
EPA or a State. They include: (1) 
Performing work requiring accreditation 
at a job site without being in physical 
possession of initial and current 
accreditation certificates; (2) permitting 
the duplication or use of one’s own 
accreditation certificate by another; (3) 
performing work for which 
accreditation has not been received; or
(4) obtaining accreditation from a 
training provider that does not have 
approval to offer training for the 
particular discipline from either EPA or 
from a State that has a contractor 
accreditation plan at least as stringent as 
the EPA MAP.

EPA may also suspend or revoke a 
person’s accreditation if such person 
has been found in violation of other 
asbestos regulations administered by 
EPA. States may wish to adopt this 
criterion, or modify it to include their 
own asbestos statutes or regulations.

In addition, the revised MAP 
identifies some of the situations when a 
person who is performing an activity 
that requires accreditation will be 
subject to civil penalties under TSCA. 
Examples include, but are not limited 
to: (1) Obtaining accreditation through 
fraudulent representation of training or 
examination documents; (2) obtaining 
training documentation through 
fraudulent means; (3) gaining admission 
to and completing refresher training 
through fraudulent representation of 
initial or previous refresher training 
documentation; or (4) obtaining 
accreditation through fraudulent 
representation of accreditation 
requirements such as education, 
training, professional registration, or 
experience. This list is not exhaustive, 
and there may be other situations where 
persons may be subject to penalties
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under TSCA by conducting work 
without the requisite accreditation.

2. Withdrawal o f course approval.
This new provision requires that States 
have minimum criteria and procedures 
for suspending or withdrawing approval 
from approved training courses. In 
pursuing actions for withdrawal o f ' 
approval of accredited training 
programs, States should follow their 
own State administrative procedures. 
EPA may directly pursue actions for 
withdrawal of approval of accredited 
training programs without reliance on 
State withdrawal actions or enforcement 
authority or actions. In taking such 
actions, EPA will use the same 
procedures specified for the suspension 
or revocation of accreditation, those 
found at 40 CFR 171.11(f), to suspend or 
withdraw approval of a training course.

EPA continues to have the ability to 
withdraw approval of accredited 
training programs if field site 
inspections indicate that a training 
course is not conducting training that 
meets the requirements of the EPA 
MAP. Similarly, the requirement that 
training course providers permit EPA 
representatives to attend, evaluate, and 
monitor any training course without^ 
charge to EPA is preserved.

EPA believes that training providers 
should understand the criteria that the 
Agency will use to trigger a withdrawal 
action. Minimum criteria which trigger 
the commencement of a withdrawal 
action for withdrawal of approval of 
accredited training programs have been 
added to the MAP, including: (a) 
Misrepresentation of the extent of a 
training course’s approval by a State or 
EPA; (b) failure to submit required 
information or notifications in a timely 
manner; (c) failure to maintain requisite 
records; (d) falsification of accreditation 
records, instructor qualifications, or 
other accreditation information; or (e) 
failure to adhere to the training 
standards and requirements of the EPA 
or State MAP as appropriate.

EPA may also suspend or withdraw a 
training course’s approval if an 
approved training course instructor or 
other person with supervisory authority 
over the delivery of training has been 
found in violation of other asbestos 
regulations administered by EPA. An 
administrative or judicial finding of 
violation, or execution of a consent 
agreement and order under 40 CFR 
22.18, constitutes evidence of a failure 
to comply with relevant statutes and 
regulations. States may wish to adopt 
this additional criterion, or modify it to 
include their own asbestos statutes or 
regulations.

The formal procedures for 
withdrawing course approval do not

apply to training providers that fail to 
comply with the self-certification 
requirements of the revised MAP and 
that do not upgrade their courses within 
6 months of the effective date of the 
revised MAP. EPA is provisionally 
allowing training providers to continue 
to operate during that 6-month period 
pursuant to approval granted under the 
original MAP. A training provider that 
fails to comply with the self- 
certification requirements within 6 
months, however, automatically loses 
its provisional approval by operation of 
law. No individual notices or 
adjudicative process is required to effect 
the loss of such provisional approvals 
pursuant to this rule.
G. Recordkeeping Requirements for 
Training Providers

The revised MAP imposes a variety of 
new recordkeeping requirements on 
training providers that are necessary to 
strengthen compliance with MAP 
training standards and to enable more 
vigorous enforcement of those standards 
by both EPA and the States. Four 
different types of records must be 
maintained: (1) Records documenting 
approved training course materials (e.g., 
copies of student manuals, instructor 
notebooks, handouts), (2) records 
demonstrating instructor qualifications«' 
(e.g., copies of resumes, approvaf letters, 
dates and names of courses taught), (3) 
records documenting examinations (e.g., 
copies of tests used, individual student 
scores, dates and locations of exams 
given), and (4) records documenting 
accreditation certificates (e.g., to whom 
conferred, for which disciplines, dates 
of issuance and expiration). The 
revisions further stipulate that all such 
records must be retained for at least 3 
years, and that reasonable access to all 
such records must be provided upon 
request to either or both EPA and the 
States.

H . Accreditation Certificates
The revised MAP stipulates that each 

accreditation certificate issued by an 
approved training provider must now 
contain certain additional items of 
information which had not been 
specified in the original MAP. The new 
minimum certificate standard is 
intended to enable quick identification 
of and contact with the training 
provider that issued the certificate. The 
revised MAP specifically requires the 
inclusion of the issuing provider’s 
name, address, and telephone number. 
This mechanism makes it possible for 
training providers, regulatory agencies, 
and the general public to verify the 
accreditation status of persons 
performing work subject to the MAP.

III. Responses to Comments
Comments on the various MAP 

changes being considered by EPA were 
received from many affected interest 
groups, including States, commercial 
buildings owners and managers, labor 
organizations, trade associations, 
asbestos contractors and consultants, 
training entities, power companies, 
universities, and federal agencies other 
than EPA. These written comments may 
be found in the docket supporting this 
action (OPPTS-62107). This Unit 
discusses EPA’s responses to the 
significant issues raised in the 
comments received.

Comments and responses have been 
organized in.this Unit according to the 
relevant sections of the May 13,1992, 
Federal Register notice (57 FR 20438) 
under which they were solicited.

A . Definitions
1. Public and commercial buildings. 

Many.commenters urged EPA to 
incorporate the NESHAP (40 CFR part 
61 • National Emission Standards for 
Hazardous Air Pollutants) definition of 
“facility,” so that greater consistency 
might be achieved between the various 
EPA asbestos rules. Although EPA is 
sympathetic to promoting regulatory 
integration whenever feasible, the 
statutory language of TSCA section 
202(10) complicates this attempt. A 
regulated “facility’’ under the NESHAP 
includes residential buildings of more 
than four units, whereas the TSCA 
definition of “public and commercial 
building” includes residential 
apartment buildings of 10 or more units. 
Because EPA’s mandate to issue and 
revise the MAP comes from TSCA, as 
amended by ASHARA, the TSCA 
definition is controlling. EPA must use 
the TSCA definition, even though it is 
less inclusive than NESHAP.

Other commenters suggested that the 
definition of the term “public and 
commercial building” should include 
ACM that is located both on the insides 
and the exteriors of buildings. EPA had 
earlier examined this same issue when 
it promulgated the Schools Rule and the 
original MAP pursuant to AHERA. At 
that time, EPA concluded that when 
AHERA used the phrase “in a school 
building,” it meant the interior of the 
building, not the exterior (52 FR 41835, 
October 30,1987). EPA adopted that 
interpretation in the Schools Rule 
which was in effect when Congress 
amended AHERA by enacting ASHARA. 
EPA believes that Congress intended the 
term “in” a public or commercial 
building to be given the same meaning 
as “in” a school building in the Schools 
Rule. Consistent with the approach
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incorporated in the Schools Rule, 
training is required for work in interior 
areas only, except for exterior hallways 
connecting buildings, porticos, and 
mechanical systems used to condition 
interior space.

Several power companies and other 
industrial/manufacturing concerns 
objected to die Agency’s  proposal to 
include “industrial” buildings within 
the scope of the rule. The;; argued that 
the public generally does not have 
access to these buildings, is therefore 
not exposed, and that workers in these 
industrial buildings are already 
adequately protected by the OSHA 
asbestos standards or the EPA Worker 
Protection Rule, The accreditation 
requirements of the statute, however, 
clearly extend to  activities in industrial 
buildings. TSCA section 202(10) defines 
“public and commercial buildings” 
expansively to mean “anybuildmg 
which is not s  school building, except 
the term does not include any 
residential apartment building o f  fewer 
than 10 units” (15 U S.C . 2642(10» 
(emphasis added). The statutory 
definition includes all buildings with 
only two express exclusions for school 
buildings and residential buildings. 
Industrial braidings clearly do not 
qualify for either exemption. Thus, they 
fall within the category of any other 
type of building that is  encompassed by 
the term “public and commercial 
building,” Moreover, when Congress 
enacted ASHARA, it relied, in part, 
upon EPA’s assessment of risk in public 
and commercial buildings, an 
assessment that included industrial 
buildings. EPA’s  1968 Report to 
Congress on Asbestos in Buildings 
specifically identified industrial 
buildings as one erf the types of 
structures included under the TSCA - 
definition of “public and commercial 
buildings” (Report to Congress, pegs 2). 
Further, the inclusion of industrial 
buildings in the category of buildings 
where training is required is  consistent 
with the purpose of ASHARA to protect 
workers as well as the public.

In extending the MAP training and 
accreditation requirements to public 
and commercial buildings under the 
ASHARA mandate, EPA recognizes that 
the revised MAP will now apply to 
acti vities in buildings that may be 
subject to the specific training 
requirements of other Federal asbestos 
regulations. This includes the 
competent person training requirements 
under the OSHA Asbestos Standard (29 
CFR 1926.58) and the EPA Worker 
Protection Rule (40 CFR 763.121j,the 
on-site representative training 
requirements under the asbestos 
NESHAP (40 CFR 61.145), and the

training requirements for designated 
persons and operations and 
maintenance personnel found in the 
Schools Rule (40 CFR 763.84- 763.92). 
EPA wishes to clarify that a person 
subject to the accredited training 
requirements of the MAP will also 
remain subject to the applicable training 
requirements of these other asbestos 
rules. Compliance with the MAP does 
not automatically relieve a person o f 
responsibilities under other asbestos 
rules,

2. F riab le ACM. Several commenters, 
citing the need for regulatory 
consistency between schools and public 
and commercial buildings, urged the 
Agency to preserve the concept o f 
friable ACM which had been applied in 
the Schools Rule. EPA agrees with this 
approach because it is  consistent with 
the statutory mandate and because 
consistency between the Schools Rule 
and the MAP is desirable. Both rules 
must comply with the same TSCA 
section 202(6) definition of friable ACM. 
Thus, the Agency has incorporated that 
definition into the MAP. This ties the 
definition to ACBM that is or may 
become friable,

3. In sp ection . Among those 
commenting on this issue, most 
expressed support for the broadest 
possible definition o f “inspection,” that 
would embrace all eight of the options 
outlined in  the May 13 ,1992  Federal 
Register notice (57 FR 20438). This 
expansive approach would not only 
extend accreditation requirements to 
include general environmental hazard 
assessments for insurance and real 
estate purposes, but also would 
specifically extend those requirements 
to all o f the inspection-type activities 
required by other asbestos rules such as 
the Schools Rule, NESHAP, the EPA 
Worker Protection Rule and the OSHA 
Asbestos Standard. EPA believes that 
such an all encompassing definition is 
not warranted based upon ride, and 
would therefore result in unnecessary 
costs (see OPPTS Docket No. 62167, Log 
Nos. C l—025, C l—035, C l-038). EPA has 
elected a more targeted approach which 
focuses on both the object and the 
activity of inspecting for asbestos, The 
statute limits the accreditation 
requirement to those persons who 
“inspect for ACM in school 
buildings.~Qr in a public or commercial 
building” (15 U SC 2646 (a)(1)). EPA has 
adhered to this statutory language, and 
required accreditation only for those 
persons who inspect or reinspect 
specifically for ACBM. This would 
include, however, an inspection 
undertaken pursuant to NESHAP (40 
CFR 61.145(al) in a school, or public 
and commercial building, where the

building owner or operator is required 
to thoroughly inspect the building for 
the presence of asbestos prior to 
commencing a demolition or renovation 
activity. Similarly, inspections required 
by other regulations would also be 
subject to accreditation, if  the 
inspection, as defined in  the revised 
MAP, included a component that was 
specific to ACBM, and was conducted 
within a  school, or public and 
commercial building subject to the 
revised MAP. This includes more 
general inspection-type activities (e.g., 
environmental assessments) where 
asbestos is  one of several potential 
hazards or materials that are being 
looked for or examined. Regardless of 
what other activities a person may he 
undertaking, i f  the person is inspecting 
for ACBM in a school, public, or 
commercial building, that person, must 
be accredited to perform the asbestos 
inspection component of that activity. 
Conversely, if  a person is performing an 
environmental assessment or building 
inspection that does not include an 
asbestos inspection component, that 
person does not require asbestos 
accreditation to perform that activity.

As described earlier in. Unit ILA 3. of 
this preamble, other specific exceptions 
to the inspection accreditation 
requirement include; (1) persons 
performing periodic surveillance of the 
type described in 40 CFR 763.92(b), (2) 
compliance-related inspections 
performed by employees dr agents erf 
Federal, State or local government, and
(3) visual inspections of the type 
described in 40 CFR 763.90(i) for 
purposes o f determining the completion 
of a response action.

4. R espon se action . Commenters 
overwhelmingly supported a definition 
for response action that would treat this 
term the same way both for schools and 
for public and commercial buildings 
EPA agrees with this approach because 
it provides regulatory consistency 
between the MAP and the Schools Rule. 
Because many of the same contractors 
will bn performing abatement work in 
both schools and,public and commercial 
buildings, the use of the same standard 
for both will further promote 
comprehension of and compliance with 
the new accreditation requirements. The 
definition in the revised MAP is  
therefore the same as that which 
appears in  the Schools Rule. 
Consequently, if a response action were 
undertaken in a school, and the same 
activity was then undertaken in a public 
or commercial building, both activities 
would be considered response actions, 
and both activities would be required to 
engage the services o f accredited 
workers unless specifically excluded
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under the exemption for small-scale, 
short-duration activities. It should be 
noted, however, that there are other 
aspects relating to the conduct of 
response actions which may be different 
for schools than for public and 
commercial buildings. One example 
would be the requirements found at 40 
CFR 763.90 for air clearance at the 
completion of a response action which 
are applicable to such activities in 
schools but not in public and 
commercial buildings.

5. S m all-scale, short-duration  
activ ities (SSSD). A majority of 
commenters supported the extension of 
the existing Schools Rule training 
exemption for SSSD work in schools to 
public and commercial buildings (see 40 
CFR 763, Appendix B to Subpart E).
EPA agrees with the use of this 
exemption in the revised MAP, because 
it both preserves regulatory consistency 
and promotes compliance with the 
statute. Also, absent such a threshold 
exemption, a great many persons 
involved in operation and maintenance- 
type activities in buildings would have 
to be specially trained, regardless of 
risk.

6. M ajor an d  m in or fib e r  release  
ep isodes. A common theme among 
those commenting on the prospective 
incorporation of an SSSD exemption 
into the MAP was that this concept 
lacked clarity, and was therefore 
difficult to interpret and apply. EPA is 
responding to this concern in two ways. 
First, by using the existing SSSD 
exemption from the Schools Rule, the 
MAP will apply the same accreditation 
exemption to all buildings (schools and 
public and commercial buildings) and 
thereby minimize any potential 
confusion among the regulated 
community. Secondly, by adding the 
definitions of major and minor fiber 
release episodes, the Agency is seeking 
to provide the clearest possible meaning 
to this exemption while keeping it 
entirely within the framework 
established by the Schools Rule.

B. P hased  Im plem entation
X. States. Several State commenters 

expressed concern that an allowance of 
180 days following their next legislative 
session would not provide them with 
sufficient time to upgrade their . 
programs in keeping with the increased 
training requirements of ASHARA. 
Although EPA acknowledges the 
difficulties inherent with transitioning 
established State programs, the changes 
were mandated by Congress when it 
enacted ASHARA. Furthermore, the 
relatively short timeframes established 
in ASHARA for EPA to implement these 
training mandates clearly

communicated a desire and intent ior 
prompt action. For these reasons, EPA 
Relieves that it is reasonable to allow 
States a comparable amount of time to 
come into compliance with the revised 
MAP as had been allowed for under the 
original MAP. This provides each State 
with an allowance of 180 days following 
the convening of their next regular 
legislative session to adopt a State 
accreditation plan that is no less 
stringent than the revised MAP. For 
some States with legislatures that meet 
every year, this means they will have a 
period of time not less than 6 months 
in which to implement these changes. 
For other States whose legislatures meet 
every other year, it means these States 
might have as long as 30 months to 
effect the changes.

2. Training cou rse upgrades. Most 
commenters supported the 6-month 
compliance deadline for training course 
upgrades which EPA had proposed. 
They also supported self-certification on 
the part of training entities as an 
efficient and practical way of quickly 
implementing the new standards. Other 
commenters, however, contended that 
the 6-month deadline was either too 
short or too long, and expressed 
concerns about the ability of EPA and/ 
or the States to properly audit these 
upgraded training programs. EPA 
considers the course upgrades 
prescribed in the revised MAP to be 
fully achievable within a 6-month 
timeframe. The revisions directly affect 
only 3 of the 5 basic courses, and none 
of the refresher courses. The initial 
worker and contractor/supervisor 
training courses must each incorporate
1 additional day of hands-on training 
and the initial project designer courses 
must expand their curriculum to 
incorporate the 6 additional items 
specified in the revisions. The original 
training provider self-certifications 
under ASHARA will be submitted 
directly to EPA’s Headquarter’s Office in 
Washington, DC., so that this data can 
be quickly compiled at the national 
level and integrated with existing data 
bases. This simplified and centralized 
process expedites course upgrades to 
ensure that the new training courses 
will be widely available within a short 
period of time. EPA and/or the States 
may then follow-up with field audits of 
these training programs as resources 
permit.

3. A ccred ited  person s. Most 
commenters expressed support for the 
Agency's proposal to grandfather in all 
those persons who are in possession of 
valid accreditation as of the day before 
the effective date of the revised MAP. 
Many also suggested that everyone else 
should be allowed more than 6 months

to obtain valid accreditation based upon 
the increased ASHARA training 
requirements. In contrast, a few 
suggested that a transition period of less 
than 6 months would be sufficient. 
Because of the fairly simple adjustments 
needed to upgrade training courses, and 
because EPA is providing an expedited 
procedure (through self-certification) for 
purposes of obtaining course provider 
upgrade approval, the Agency considers 
the 6-month deadline for obtaining new 
accreditation to be adequate. Persons 
who are already accredited on the date 
the revised MAP takes effect are not 
directly impacted by it. Upon reaching 
their annual expiration date, they will 
take their annual refresher training 
course, as before, and their accreditation 
will be extended for an additional year. 
Persons seeking new accreditation on 
and after the effective date of the revised 
MAP, however, will need to complete 
either an existing course that complies 
with the original MAP and thereby 
obtain provisional accreditation, or an 
upgraded course that complies with the 
revised MAP to obtain regular 
accreditation. If a person takes an 
existing course, that person will have to 
complete the upgraded training course 
within 6 months after the revised MAP 
takes effect in order to sustain their 
accreditation and continue working. 
This provision helps ensure that anyone 
needing to obtain initial accreditation 
during the period of transition between 
the original MAP and the revised MAP 
will have the opportunity to do so.

Several commenters suggested that 
the MAP requirements for refresher 
training should also be increased along 
with the basic requirements. This might 
be accomplished by either extending the 
length of mandatory refresher training, 
or expanding its curriculum, or both. 
EPA does not agree with this position, 
however, and believes that actual work 
experience is at least equivalent to 
requiring additional hands-on training 
as a basis for reaccreditation. At the 
time of refresher training, most 
accredited persons should have already 
acquired on-the-job experience at least 
equivalent to what this refresher hands- 
on training might otherwise provide.

C. D istinct Training D isciplines
While a majority of commenters 

agreed with the general principle of 
separate training courses, many also 
believed that an exception should be 
made in the case of combined worker/ 
supervisor training. These parties 
pointed to the common elements in the 
prescribed training curricula for these 
two disciplines as the primary reason 
for allowing joint training. In this view, 
workers and supervisors would attend
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the same course, with die contractor/ (
supervisors coming back for 1 
additional day of training after the 
worker curriculum had been completed. 
Although EPA permitted this 
accomodation for a period of time under 
the original MAP, the Agency has now 
decided that, in light of the 
Congressional mandate to strengthen 
and improve asbestos-related training 
programs, contractor/supervisors may 
no longer obtain accreditation by 
attending the same training course as 
workers with a 1 day add-on, 
Contractor/supervisors have markedly 
different fob functions and 
responsibilities than workers. While 
many training elements are common to 
these two disciplines, each discipline 
requires presentation at a different 
degree of complexity and level of detail, 
depending upon whether a person is in 
training to become a worker, or in 
training to  become a supervisor. An on
site foreman, unlike a worker, must 
know how each of the workers should 
perform his/her individual assigned 
tasks, and must also comprehend the 
total fob to be done. As a result, a 
con tract or/supervisor requires more in- 
depth training on each of the training 
elements than does a worker. By way of 
illustration, “regulatory review” is one 
curriculum training element that is 
common to both the worker and the 
supervisor courses. Where a worker 
must have a general understanding o f 
the bounds established by asbestos 
regulations, the supervisor, as the on
site person responsible for regulatory 
compliance, must have a much greater 
depth of knowledge regarding these 
rules and the methods o f complying. If 
supervisors attend die same training 
course as workers, and are provided the 
same lecture on “regulatory review,” 
not only is it likely that the workers in 
this class will get more regulatory 
training than they need (and possibly 
less of something else more relevant to 
their fobs!, but more importantly, the 
supervisors will not get the right mix o f 
subject matter depth and breadth. EPA 
believes, therefore, that the best way to 
ensure that contractor/supervisors. 
receive the specialized training they 
need is to keep their training courses 
separate and distinct from those of 
workers.

EPA believes, however, that it is  
permissible to allow an accredited 
contractor/supervisor to  perform in the 
role of an accredited worker without 
possessing separate worker 
accreditation. Separate worker 
accreditation is unnecessary because the 
contractor/supervisor must essentially 
know all that the worker knows and

more, and the contractor/supervisor has 
also completed more training than the 
worker (5 days as opposed to 4  days).

The situation is different, however, 
with respect to dual accreditation for 
contractor/supervisors and project 
designers. Because these two training 
disciplines share little in common, EPA 
is now eliminating the original MAP 
provision whereby persons completing 
contractor/supervisor initial training 
could obtain dual accreditation to work 
as both contractor/supervisors and 
project designers. After the effective 
date of the revisions, all persons must 
take separate initial and refresher 
training that is specific to their 
discipline in order to obtain or retain 
valid accreditation.
D. In creased  Training R equ irem ents

EPA bad solicited public comment an  
the number of additional hours of 
training that would be appropriate for 
the revised MAP because ASHARA had 
left this amount unspecified. Whereas 
commenters suggested a  variety of ways 
in which this might be accomplished, 
many expressed support for EPA’s 
proposal to require one additional 8 -  
hour day of hands-on training for the 
worker and the contractor/supervisor 
initial training courses respectively . The 
length of a ll other training courses is  not 
affected by the revisions. There are a 
number of distinct advantages to EPA’s 
approach: (1) All MAP training courses 
would be limited in length to no more 
than one 5-day business week, a period 
of time adequate to  accomplish the 
requisite training, (2) existing training 
course materials would remain relevant 
and not require extensive modifications, 
(3) additional hands-on training should 
appropriately be given to those persons 
who actually perform hands-on 
abatement work (i.e., workers and 
contractor/supervisors), and (4) the 
addition of 8 hours of hands-on training 
(on top of 6  hours that are already 
required) should be relatively simple for 
providers to achieve, yet affords them a 
degree of flexibility in deciding how to 
go about doing it (i.e., in selecting the 
particular hands-on activities to be 
practiced or exercised).

Several commenters with experience 
in training, representing, or employing 
asbestos workers agreed that 8 
additional hours of hands-on training 
for workers and contract or/su pervisors 
was advisable. They noted that the 
additional day of training was necessary 
to* allow workers to practice their jobs 
under actual working conditions, to gain 
necessary experience in performing 
tasks such as erecting and dismantling 
containment barriers, glovebagging, and 
scaffolding, and in working inside

containment areas, or while wearing 
personal protective equipment, or in 
other common workplace situations (see 
OPPTS Docket No. 62107, Log Nos. C l-  
016 and C l-020). Commenters also 
noted that the additional day of hands- 
on training would help acclimatize 
workers without risk of exposure, and 
also would eliminate complaints 
regarding the need for on-the-job 
training (OPPTS Docket 62107, Log Nos, 
C l-0 2 0  and C l-064).

E. E xpan ded  P raiect D esigner 
Curriculum

A majority of commenters agreed with 
EPA’s proposal to broaden the 
prescribed project designer training 
curriculum to include six additional 
lecture elements without extending the 
minimum required length of the course. 
The six elements have therefore been 
added, and include: (1) The need for, 
and methods of preparing a written 
project design, (2) techniques for 
completing an initial cleaning Of the 
work area, (3) increased emphasis on 
the rationale behind establishment of 
functional spaces, (4) the need for 
written diagrams and methods of 
diagraming all containment barriers, (5) 
the need fora written sampling 
rationale for air clearance, and (6) 
clarification of what constitutes a 
complete visual inspection. These 
revisions have each been incorporated 
as additions to the initial project 
designer training curriculum. They will 
improve the effectiveness of the 
accredited training programs, and 
thereby help to ensure that project 
designers will be fully prepared to 
perform work in both schools and 
public and commercial buildings.

F. W ithdraw al o f  A ccred itation  an d  
Course A pproval

Broad support also was expressed for 
EPA’s proposal to incorporate minimum 
Federal criteria, for proceedings relating 
to the deaccreditation of persons and 
the withdrawal, of approval from 
accredited training courses, and to 
adopt standardized procedures for such 
actions. These changes had been 
proposed to: (1) Promote greater 
consistency and predictability 
nationwide, and*2) clarify the manner 
by which EPA might directly deaecredit 
individuals or training, courses without 
reliance upon State authority or activity 
The criteria have therefore been 
promulgated as minimum Federal 
criteria which the States- must match or 
exceed in their own programs. The < 
procedures govern EPA activities only; 
the States being, left free to adhere to 
their own internal administrative1 
procedures pursuant to State law.
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G. R ecordkeep in g  R equ irem ents fo r  
Training P roviders

Several commenters stated that a 
records retention period longer than 3 
years would be preferable for 
compliance verification purposes. EPA, 
however, consistent with other TSCA 
recordkeeping requirements fije., 40 
CFR7U4.il and 761.180), regards a 
minimum 3-year retention period as 
adequate for this purpose, and 
appropriate when consideration is given 
to the costs associated with records 
maintenance. These 3 years are 
adequate to ensure that records will be 
available for anyone who needs to verify 
either initial or refesher accreditation 
status. Even if a person obtained initial 
accreditation, and then took advantage 
of a full 12-month grace period before 
obtaining refresher training, the 3-year 
retention requirement would ensure that 
the training provider has the records to 
verify the initial accreditation.

A number o f training providers also 
expressed concerns about access; 
surmising that if their records were 
opened in an unrestricted manner to the 
public, that such providers would 
become vulnerable to burdensome or 
harrassing requests. They did not object, 
however, to  training provider Tecords 
being open to EPA and the States (see 
OPPTS Docket No. 62107, Log No. D l- 
001). EPA accepts this position, and it 
has been incorporated into the revisions 
(see Unit LEO. of the revised MAP).
This would not preclude the public 
from seeking information directly from 
the training provider through telephone 
inquiries or requests, but would permit 
training schools to maintain a measure 
of flexibility in  responding to inquiries.

EPA also had asked for comments 
about whether training providers should 
be required to verify the accreditation 
status of students enrolling in their 
courses. In reply, several training 
entities commented that this could 
present a significant harden that should 
not be imposed (OPPTS Docket 62107, 
Log Nos. C l-019 and C1-D41). After 
considering this information, EPA 
agrees, and the revised MAP includes a 
recommendation rather than a 
requirement that training entities verify 
the accreditation status of students 
enrolling m their courses.

Regarding the more general question 
of whether or not recordkeeping 
requirements should be imposed, many 
commenters acknowledged the need for 
this action and expressed support for 
EPA’s  position.

H. A ccreditation  C ertificates
While most commenters expressed 

support for EPA’s proposal to require

additional training provider information 
on accreditation certificates (i.e., 
issuer’s name, address, and telephone 
number!, a few suggested that other 
items might he required as well, 
including the name of the course 
instructor and the photograph, social 
security number, and signature of the 
person to whom accreditation is being 
conferred. The Agency does not 
consider these other items to he 
necessary on certificates, because the 
same information is generally available 
through other sources. The names of 
course instructors are otherwise 
provided through the recordkeeping 
requirements contained in the revisions, 
and personal identification items such 
as photographs, social security numbers, 
and signatures are commonly available 
on the professional licenses issued by 
State programs.
I. M iscellan eou s

1. P roject m on itor train ing an d  
accred itation . Several parties indicated 
that EPA should expand the MAP to 
include mandatory accreditation for a 
sixth training discipline, theft o f "Project 
Monitor.” The functional role of a 
project monitor is often specific to a 
particular response addon; but generally 
might include: (1) Monitoring a 
response action fen* compliance with 
contract/job specifications and 
regulatory requirements, (2) performing 
visual audits of e  job site before, during 
and after a response action is 
undertaken, and (3) performing air 
monitoring as a part o f a  response action 
or for purposes of clearing a response 
action. Depending upon the particular 
mix of activities undertaken by the 
project monitor, this person might 
otherwise require accreditation, 
particularly if they somehow become 
directly involved in  conducting any part 
of the response action. Typically, 
however, the project monitor is an agent 
or employee representing a building 
owner or m anner who is engaged to 
oversee a contractor’s performance o f  a 
response action in a school or public or 
commercial buikiing. These v 
commenters argue that because such 
persons are already widely used, steps 
should be taken to ensure a minimum 
level of competency.

ASHARA did not grant the Agency a 
clear mandate to enlarge the scope of 
federal accreditation to include 
additional training disciplines. 
Furthermore, implementing this course 
would necessitate more extensive 
changes to State programs and statutes, 
a consequence which would hinder 
State efforts to comply with ASHARA. 
For these reasons, EPA has incorporated 
a recommended training curriculum for

such persons into the revised MAP and 
is urging States to consider adopting 
this curriculum for purposes of 
requiring project monitor accreditation 
under State law or regulation. Such 
State laws would not mandate that 
project monitors be used in  every 
instance, but rather, would require their 
accreditation whenever a building 
owner or manager elected to employ the 
services of a project monitor. This 
curriculum was developed in 1992 
through a roundtable discussion which 
involved numerous affected interests 
outside o f ETA. The document which 
emerged from this process, entitled 
W hitepaper on th e D evelopm ent an d  
Im plem entation  o f  A sbestos A batem ent 
P roject M onitor Training {M arch 20,
1992), outlined a recommended 5-day 
training program. Even where States 
choose not to  require accreditation 
under their State Plans for such persons, 
EPA recommends that training entities 
consider offering this course, and 
suggests that professionals working in 
this capacity seek out and obtain this or 
equivalent training.

2. O perations an d  m ain ten an ce 
training an d  accred itation . A  few 
commenters suggested that persons 
responsible for SSSD operations and 
maintenance (O&M) activity involving 
ACBM should be subject to MAP 
training and accreditation requirements. 
They noted that while § 763.92(a) o f the 
Schools Rule requires school 
maintenance personnel to take special 
“awareness” training, and, in some 
instances, additional O&M training, the 
MAP would not require training for all 
maintenance personnel in public and 
commercial Wildings.

This difference in  training 
requirements is based upon the 
statutory training scheme that Congress 
established in Title II o f  TSCA. Eoth dm 
language of the statute, and the 
legislative history of AHERA and 
ASHARA support EPA’s decision not to 
require MAP accreditation for all O&M 
personnel in public and commercial 
buildings.

When Congress enacted AHERA in 
1986, it required MAP training and 
accreditation for persons who 
conducted response actions, but 
excluded certain types of O&M activities 
from the MAP training requirement (15 
U.S.C. 2643(f), 2644(c), and 2646(a){3j). 
It also required EPA to promulgate rules 
to regulate O&M programs in schools, 
and required local education agencies to 
develop and implement O&M plans, and 
to provide for the education of service 
and maintenance personnel with respect 
to asbestoS'Ccmtainine material.

EPA promulgated the Schools Rule 
pursuant to AHERA The Schools Rule
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does not require full MAP training and 
accreditation for all O&M workers, but 
does require it for any person in a 
school who: (a) Conducts a response 
action other than a SSSD activity (40 
CFR 763.90(g)); (b) performs a 
maintenance activity that disturbs 
friable ACBM, other than a SSSD 
activity (40 CFR 763.91(e)); or (c) 
conducts a response action for a major 
fiber release episode (40 CFR 
763.91(f)(2)(iii)).

In addition, the Schools Rule requires 
less extensive training for O&M school 
employees that are not performing an 
activity that falls within one of the three 
categories (40 CFR 763.92(a)). This last 
category of O&M employee does not 
have to be accredited.

Subsequently, in 1988, Congress 
amended AHERA, and created a new 
provision of TSCA, section 215, 
specifically to codify the O&M training 
requirements of the Schools Rule (15 
U.S.C. 2655). Now, TSCA section 215 
requires “proper training” for school 
employees who conduct O&M activities 
in a school (15 U.S.C. 2655(b)).

In 1990, Congress further modified 
TSCA asbestos training requirements 
when it enacted ASHARA. Congress 
expanded the MAP training 
requirements to cover persons working 
in public and commercial buildings, but 
it aid not require MAP training and 
accreditation for all persons who 
perform O&M activities in such 
buildings. First, Congress left intact the 
original language in TSCA section 
206(a) that exempts many persons who 
conduct O&M response actions from 
MAP training and accreditation 
requirements in both schools and public 
and commercial buildings (15 U.S.C. 
2646(a)(3)). In the second place, 
Congress chose not to expand the 
coverage of TSCA section 215 and 
require limited training for O&M 
employees in public and commercial 
buildings. Finally, unlike the original 
AHERA that governs schools, Congress 
did not require EPA to promulgate rules 
regulating O&M programs in public and 
commercial buildings, nor did it require 
employers in such buildings to provide 
for the education of service and 
maintenance personnel with respect to 
asbestos-containing material.

In keeping with these Congressional 
actions, EPA has not required MAP 
training and accreditation for every 
O&M worker in public and commercial 
buildings. Rather, the revised MAP 
requires MAP accreditation where O&M 
workers are most at risk. O&M 
personnel must obtain MAP 
accreditation when conducting a 
response action, including a 
maintenance activity that disturbs

friable ACBM, unless that activity is a 
SSSD activity, or when conducting a 
response action for a major fiber release.

3. Management plans for public and 
commercial buildings. A few 
commenters, noting that ASHARA 
section 15(a) specifically omitted 
management planners from the 
accredited disciplines being extended to 
public and commercial buildings, 
suggested that management plans 
should otherwise be required for such 
buildings. Although EPA, consistent 
with its manage-in-place policy 
articulated in the “Green Book” 
guidance (see Managing Asbestos In 
Place: A  Building Owner’s Guide to 
Operations and Maintenance Programs 
for Asbestos-Containing Materials, EPA 
No. 20T-2003, July 1990), considers 
management plans to be helpful tools in 
preventing asbestos exposures, the 
Agency is not requiring management 
plans for regulated buildings in this 
revision. ASHARA did authorize EPA to 
establish training standards for asbestos 
workers, but it did not authorize the 
Agency to require public and 
commercial building owners to conduct 
asbestos-related work in a particular 
fashion. However, for those regulated 
public and commercial buildings where 
asbestos-related problems are identified 
through inspections, EPA strongly 
recommends that plans be prepared for 
how to address these issues. EPA’s 
Green Book should prove to be a useful 
reference in this respect. The Agency 
would also suggest that accredited 
management planners be engaged for 
purposes of developing such plans to 
ensure their adequacy.

4. Use o f accredited laboratories. 
Several Commenters expressed concerns 
about the prospective quality of 
analytical work to be performed with 
respect to public and commercial 
buildings, noting that EPA’s 
announcement of additions and changes 
under consideration had not mentioned 
the use of accredited laboratories for the 
analysis of bulk and/or air samples 
taken from such buildings. TSCA 
section 206(d) provides for the 
establishment of the National Institute 
of Standards and Technology National 
Voluntary Laboratory Accreditation 
Program (NVLAP), and stipulates that 
only laboratories accredited under this 
program will be allowed to conduct 
analyses of asbestos bulk and air 
samples taken from school buildings 
under the authority of local education 
agencies (15 U.S.C. 2646(d)). But 
Congress did not extend this same 
requirement to the analysis of bulk or 
air samples taken from regulated public 
and commercial buildings.

EPA strongly recommends that these 
samples be analyzed by NVLAP- 
accredited laboratories because these 
laboratories have undergone Federal 
evaluation and testing and have met 
stringent performance standards. 
Further^EPA urges that asbestos 
abatement site air be analyzed by 
transmission electron microscopy (TEM) 
prior to building, reoccupancy in a 
manner consistent with 40 CFR 763.90
(i)(3) and (4). This position is in keeping 
with EPA’s on-going activity in schools 
where the allowance for the use of 
phase contrast microscopy (PCM) has 
been greatly diminished. EPA strongly 
recommends that abatement site air 
clearance samples collected from public 
and commercial buildings be analyzed 
by TEM at NVLAP-accredited 
laboratories. EPA now considers the 
technically superior TEM analysis to be 
both economical and widely available. 
TEM is technically superior to PCM 
because it is capable of measuring all 
asbestos fibers including those thin 
fibers not measured by PCM; therefore, 
TEM is the more stringent analytical 
tool to be used for analysis of airborne 
asbestos during abatement site air 
clearance.

5. Instructor qualifications. Some 
commenters were of the opinion that 
EPA had not gone far enough in 
establishing minimum qualifications for 
training course instructors. The original 
MAP stipulated that instructors needed 
to have academic training or field 
experience in asbestos abatement, yet 
allowed State programs to adopt their 
own more stringent qualification 
standards. Since promulgation of the 
original MAP, many States have elected 
to institute their own instructor 
qualification requirements, a fact which 
would now complicate any Federal 
effort to retroactively establish new 
minimum standards. EPA considers this 
to be an issue best left to the States to 
decide. So long as course instructors 
demonstrate relevant training and 
experience, and the knowledge and 
ability to provide effective instruction in 
the prescribed curriculum, EPA will 
continue to view such persons as 
meeting minimum standards. States are 
encouraged, however, to review this 
issue as they upgrade their programs in 
keeping with ASHARA.

A related issue had also been raised 
independently by the General 
Accounting Office (GAO) in a May 1991, 
Report to Congress entitled “EPA’s 
Asbestos Accreditation Program 
Requirements Need Strengthening.” In 
this report, GAO had recommended that 
EPA assess, in conjunction with its 
MAP revision, the need for requiring 
individuals working in the asbestos
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professions to meet prequalification and 
experience standards. Although EPA 
responded to this comment by 
reevaluating this issue and discussing it 
with affected organizations, the fact that 
at least 17 States had already adopted 
widely varying prrequairfication 
standards posed a potentially significant 
obstacle (Source: State Asbestos 
Programs Related to AHERA; A Survey 
of State Laws and Regulations. National 
Conference ©f State Legislatures. 
September, 1992) (OPPTS Docket No, 
62107, Log No. B l-024). These States 
had established their own 
prequalificaftion standards for asbestos 
control professionals in response to 
EPA’s earlier recommendation 
(contained in  the original MAP) that 
they should consider doing so. 
Consequently, any action by EPA to 
retroactively impose new Federal 
minimum standards would add to the 
cost and difficulty of transitioning these 
State Programs into compliance with the 
revised MAP, Such an outcome would 
not be helpful in promoting ASMARA’s 
objective to achieve a decentralized 
program administered by the 50 States. 
For this reason, EPA decided not to 
require new minimum prequalification 
standards in  the revised MAP, 
Nonetheless, in support o f this goal,
EPA has increased its experience 
requirements through incorporation of 
an additional day o f hands-on training 
in both the initial worker and 
contractor/supervisor training programs, 
and is renewing/continuing its 
recommendation that States adopt other 
appropriate prequalification standards 
of their own.

6, Foreign language cou rses. Several 
comm enters su ggested the need for 
specific requirements or accomodations 
for foreign language courses, citing the 
significant numbers o f non-English 
speaking persons who are now seeking 
accredited training. EPA policy permits 
approved worker training courses in 
languages other than English so long as 
the course instruction, ail o f the course 
materials, and the course examination 
are each presented in the same foreign 
language. Given the lack o f a uniform 
distribution of non-English speaking 
persons nationwide, with different 
languages prevailing in different regions 
of the country, the MAP will continue 
to allow States to adopt their own 
standards and procedures in this regard 
to address their individual and unique 
circumstances. EPA does, however, urge 
States to address these issues, and to 
accom odate the needs o f their respective 
non-English speaking populations.

7. S tan dard form s. Some commenters 
remarked that the use o f standardized 
forms for purposes o f inspection reports

and management plans would not only 
contribute to greater consistency and 
professionalism among accredited 
persons working with these tools, but 
might also facilitate the development o f  
reciprocal arrangements between State 
programs. EPA agrees with these 
comments, and has incorporated 
specific recommendations into the 
training curricula for both inspectors 
and management planners which are 
aimed at promoting greater usage of 
standardized forms. EPA recommends 
that States consider the utility o f 
adopting requirements for the use of 
standardized forms as an integral part of 
their asbestos regulatory programs.

8. F ed era l recogn ition  o f  S ta te  
program s. Several State commenters 
indicated that it is beneficial for a State 
to formally apply for and obtain Federal 
recognition of its accreditation plan. 
TSCA Title ff specifically requires States 
to adopt accreditation plans that areno 
less stringent then the MAP, hut does 
not require them to obtain formal EPA 
approval. Even though EPA approval is 
not statutorily required, it is  beneficial. 
Where a State adopts and implements 
an accreditation program but does not 
obtain EPA approval, it is difficult for 
the industry and other States to 
determine whether such a State program 
complies with minimum Federal 
requirements and thus has the authority 
to issue TSCA accreditation. Where a 
person obtains a license from an 
unrecognized State, that person’s 
credentials may not be readily accepted 
by an employer, a contractor, o r  another 
State in  which the person might seek to 
find work, because absent EPA’s  
approval, there is uncertainty about 
whether such a person is properly 
accredited. In contrast, EPA’s approval 
of a State effectively resolves all of this 
uncertainly. EPA agrees with these 
comments, and strongly recommends 
that all States seek formal EPA approval 
erf their accreditation programs.

9. G race p eriod  fo r  accred itation  
reinstatem en t. Other comments were 
received regarding whether there should 
be a “grace period” during which a 
person can complete refresher training 
within 12 months of their certificate 
expiration date and have their 
accreditation reinstated. Such a person 
would not be required to retake the full 
initial training program foT that 
discipline. Some States expressed 
support for this approach, while one 
suggested there should be a penalty for 
persons who fail to obtain their 
refresher training on-time (i.e., before 
the certificate expiration date). EPA 
believes that the 12-month grace period 
is appropriate. If a person takes their 
refresher training too early in  their

accreditation year, they are penalized 
through a shortening of what would 
otherwise be a 12-month period. If they 
are unable to enroll in a  refresher course 
precisely when they need it, at a  
location which is convenient, the grace 
period allows them the opportunity to 
take the course at a later, more 
convenient time. During the 12—month 
grace period, however, it should be 
emphasized that the person is not 
accredited, and may not otherwise 
perform the work that requires 
accreditation until they complete their 
refresher training. EPA views this as 
being a suffwjeot penalty for not 
obtaining the required refresher training 
in a timely manner. Because the 1 2 -  
month grace period has proven helpful 
to the industiy, and effective in 
preserving a sizeable, accredited 
workforce nationwide, the Agency plans 
to not only continue this procedure, but 
also to encourage States to adopt it for 
their programs as well. Consequently, 
the revised MAP now contains a formal 
recommendation that State programs 
take this approach.

10. A ccred itation  program  adop tion  
by  th e  U.S. D epartm ent o f  D efense. In 
commenting on EPA’s  proposed changes 
to the MAP, the Department of the Navy 
noted that it operates its own in-house 
asbestos training program which it 
believes complies with the accreditation 
requirements of the MAP. For this 
reason, the Navy suggested that EPA 
might formally review and approve the 
Navy’s training program so that Defense 
Department employees could become 
accredited through the Defense program, 
and therefore not need separate 
accreditation from a State.

ASHARA requires accreditation for all 
persons who perform certain types of 
asbestos-related work in public and 
commercial buildings, and defines that 
type of building very broadly. As a 
result, EPA has concluded that Federal 
employees who perform inspections or 
design or conduct response actions in 
government buildings must be 
accredited.

Under section 203(1) o f TSCA, the 
Secretary o f Defense is authorized to act 
in lieu of a State Governor with respect 
to any school operated under the 
Defense Dependents’ Education Act of 
1978 (20 LLS.C. 921 et seq.). This 
authority allows the Secretary of 
Defense the opportunity to adopt its 
own accreditation program no less 
stringent than the EPA MAP for the 
purpose o f accrediting Qefense 
Department employees performing 
asbestos-related work in these schools. 
Although this might be accomplished in 
cooperation with EPA, the statute does 
not make the validity of the Defense
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Department’s plan for schools 
contingent upon EPA approval.

ASHARA, nowever, aid not extend 
this accreditation authority given to the 
Secretary of Defense to cover Defense 
Department employees performing 
asbestos-related work in public and 
commercial buildings.

With respect to the Navy’s in-house 
training courses, the Navy may apply for 
approval of its training courses in the 
same manner as any other training 
provider. This would permit the Navy to 
accredit any of its employees who might 
complete these approved training 
courses. However, because EPA is no 
longer accepting new coursés for review 
and contingent approval (see 54 FR 
38802), only those States with 
accreditation programs no less stringent 
than the MAP are in a position to grant 
approval for such courses.

IV. Economic Impact
The regulatory impact analysis 

estimates the costs and benefits 
attributable to this regulation. Because 
this regulation is an amendment to a 
current regulation, the costs and 
benefits are incremental, estimating the 
additional effect of the regulation with 
respect to the current regulation.

The costs associated with this 
regulation are quantified; the benefits 
are discussed in qualitative terms and 
are expected to be of significant 
importance. EPA believes this rule 
achieves the benefits mandated by 
Congress at a modest cost. The rule 
affects training providers, asbestos 
workers, asbestos abatement and 
inspection companies, building owners, 
general building workers and occupants, 
State governments, and the Federal 
government.

The benefits associated with this rule 
involve reductions in exposure to 
asbestos fibers due to the use of 
knowledgeable individuals to work with 
asbestos and the use of safer work 
practices. The increased training 
requirements are expected to increase 
the knowledge of the trained 
individuals. The population most 
affected by this regulation is the 
asbestos professionals engaged in 
inspections and abatements, of which 
there are about 200,000 individuals who 
are required to be trained under this 
regulation for work in public and 
commercial buildings. These 
individuals are expected to benefit the 
most from this regulation due to the 
amount of time §pent working with 
ACBM. EPA estimates that there are 0.4 
to 1.2 million public and commercial 
buildings with ACBM, in which there 
are between 14 and 43 million 
employees and workers who will gain a

greater degree of protection either 
through the use of trained contractors or 
their own education. Other employees 
and building occupants will gain a 
greater degree of protection through the 
use of appropriate and correctly applied 
work practices.

The costs associated with this rule are 
well documented. Upgrading courses, 
retaining records, and allowing access to 
records increase costs for training 
providers. Most of these costs are passed 
through in the form of higher charges for 
the courses that are offered. In the first 
year, EPA estimates that the overall 
increase in course costs would be 
between $2.3 million and $14.2 million. 
Training provider burden for 
recordkeeping and allowing access to 
their records would be $200,000 to 
$250,000 for the first year.

Training providers estimate that 70 
percent of the asbestos-related 
abatement work done in public and 
commercial buildings already uses 
trained individuals. An analysis of the 
supply and demand of accredited 
asbestos professionals in each of the 
four disciplines extended to public and 
commercial buildings illustrates that the 
national supply is sufficient to 
accommodate the anticipated demand. 
Early estimates of supply and demand 
for project designers suggested a 
potential for shortfall, and this 
conclusion provided a basis for delaying 
implementation of this rule (57 FR 1913, 
January 16,1992).

This rule requires the owners of 
public and commercial buildings to 
utilize accredited workers to inspect for 
ACBM, and to design and carry-out 
response actions with respect to friable 
ACBM, unless exempted under the 
SSSD threshold. EPA believes that most 
building owners will elect to hire 
outside contractors rather than train 
their own people to comply with this 
requirement, resulting in an annual cost 
of $2 million to $45 million for the 
estimated 374,000 to 1.23 million 
buildings which will be affected.

Both State and Federal governments 
incur costs due to this rule. For the first 
year, State governments incur a cost of 
just under $4 million, while EPA incurs 
a cost of between $70,000 and $130,000. 
These costs are due to updating and 
reviewing State programs and 
reapproving training courses.

Overall costs for the first year for this 
rule are estimated to be between $8 
million and $64 million. These costs are 
summarized below. Discounting over a 
20-year period at 7 percent yields a 
present value cost estimate between $33 
million and $458 million.

First Year Costs of the MAP 
Revision Interim Final Rule

(millions 1991 dollars)

Cost Category Low Es
timate

High Es
timate

Incremental Course
Costs 2.3 14.2

Building Owner Costs
over SSSD Threshold 2.2 45

Training Provider Bur-
den 0.2 0.3

State Regulatory Bur-
den 3.6 3.9

EPA Regulatory Burden 0.1 0.1
TOTAL 8.4 63.5

The Agency’s complete economic 
analysis is available in the public record 
for this rule (OPPTS Docket No. 62107, 
Log No. B l-0 0 1 ).

V. Administrative Record
EPA has established an administrative 

record for this rule which has been 
designated OPPTS Docket No. 62107, 
and is located at the following address: 
Environmental Protection Agency, Rm 
E-G102, 401 M St., SW., Washington, 
DC 20460. This record is available for 
review and copying from 8 a.m. to noon 
and 1 to 4 p.m. Monday through Friday, 
excluding legal holidays.

The record includes public comments 
and other information Considered by 
EPA in developing this rule. Any new 
comments received as a result of this 
notice will be added to the existing 
docket for this action.

VI. References
The following references have been 

included in the record:
(1) USEPA. “Asbestos in Buildings: 

Simplified Sampling Scheme for Friable 
Surfacing Materials,” EPA/5-85-030a. 
October 1985.

(2) USEPA. Friable Asbestos- 
Containing Materials in Schools: 
Identification and Notification (40 CFR 
Part 763 Subpart F).

(3) USEPA. National Emission 
Standards for Hazardous Air Pollutants: 
Amendments to Asbestos Standard; 
Final Rule (40 CFR Part 61 Subpart M).

(4) USDOL. OSHA. Occupational 
Exposure to Asbestos, Final Rule (29 
CFR 1926.58).

(5) USEPA. Toxic Substances; 
Asbestos Abatement Projects; Final Rule 
(40 CFR Part 763 Subpart G).

(6) USDOL. OSHA. Occupational 
Safety and Health Standards, Subpart I, 
Personal Protective Equipment (29 CFR 
1910.134).

(7) USEPA. “Managing Asbestos in 
Place: A Building Owner’s Guide to 
Operations and Maintenance Programs 
for Asbestos-Containing Materials,” 
EPA/20T-2003. July 1990.
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(8) USEPA. “EPA Study of Asbestos- 
Containing Materials in Public 
Buildings: A Report to Congress.” . 
February 1988.

(9) USEPA. “Interim Rule to Revise 
the Asbestos Model Accreditation Plan: 
Draft Regulatory Impact Analysis.” July,
1993.
V II. R e g u l a to r y  A s s e s s m e n t  
Requirements

A. E xecutive O rder 12866
Under Executive Order 12866 (58 FR 

51735, October 4,1993), the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to review by the Office of 
Management and Budget (OMB)). Under 
section 3(f), the order defines a 
“significant regulatory action” as an 
action that is likely to result in a rule 
(1) Having an annual effect on the 
economy of $100 million or more, or 
adversely and materially affecting a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local or 
tribal governments or communities (also 
referred to as “economically 
significant”); (2) creating serious 
inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raising novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in this Executive 
Order.

Pursuant to the terms of this 
Executive Order, it has been determined 
that this rule is not “significant” and is 
therefore not subject to OMB review.

B. R egulatory F lex ib ility  A ct
Pursuant to the Regulatory Flexibility 

Act (5 U.S.C. 605(b)), the Administrator 
certifies that this revised rule will not 
have a significant impact on a 
substantial number of small businesses. 
Virtually all of the States already have 
some type of asbestos certification 
program now in effect. Nationwide, 
many thousands of persons are 
presently completing accredited training 
programs each year. A discussion of 
EPA’s analysis of the economic 
consequences of this interim final rule 
appears in Unit IV. of this notice.

C. P aperw ork R eduction  A ct
OMB has approved the information 

collection requirements contained in the 
existing rule under the provisions of the 
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), and assigned OMB control

number 2070-0091. The information 
collection requirements included in this 
rule that differ from those previously 
approved, have been submitted to OMB 
as an amendment to OMB control 
number 2070-0091. Upon OMB’s 
approval of this amendment to the 
existing approval, EPA will publish a 
notice in the F e d e r a l  R e g is te r  
announcing such approval.

This collection of information 
requires training providers and States to 
respond. For training providers, public 
reporting for this collection of 
information is estimated to average 42 
hours per response. This includes the 
time for reviewing the regulation, 
making required changes to training 
programs, preparing and submitting a 
self-certification package, maintaining 
records, and providing access to those 
records. There is no recordkeeping 
burden associated with maintaining the 
records as their maintenance is usual 
and customary business practice.

For States, public reporting for this 
collection of information is estimated to 
average 402 hours per response. This 
includes the time for reviewing the 
regulation, comparing the new 
requirements with the current State 
program, completing any necessary 
regulatory or legislative analysis, 
adopting new legislation or regulations, 
preparing and submitting an application 
for program approval, and 
implementing an updated State 
program. For States, there is no 
recordkeeping burden associated with 
this collection of information.

Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch (2136); 
U.S. Environmental Protection Agency; 
401 M St., SW.; Washington, DC 20460; 
and to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503, marked “Attention:Desk 
Officer for EPA.”

L is t  o f  S u b je c ts  in  4 0  C F R  P a r t  7 6 3

Environmental protection, Asbestos, 
Hazardous substances, Incorporation by 
reference, Occupational health and 
safety, Recordkeeping, Schools.

Dated: January 24,1994.
Carol M. Browner,
Administrator.

Therefore, 40 CFR part 763 is 
amended as follows:

PART 763—[AMENDED]
1. The authority citation for part 763 

continues to read as follows:

Authority: 15 U.S.C. 2605 and 2607(c). 
Revised subpart E also issued under 15 
U.S.C. 2641, 2643, 2646, and 2647.

2. Appendix C to subpart E, is revised 
to read as follows:
Subpart E—Asbestos-Containing Materials 
in Schools

* * * * *

Appendix C to Subpart E - Asbestos 
Model Accreditation Plan
I. A sbestos M odel A ccreditation Plan fo r  
States

The Asbestos Model Accreditation 
Plan (MAP) for States has eight 
components:

(A) Definitions
(B) Initial Training
(C) Examinations
(D) Continuing Education
(E) Qualifications
(F) Recordkeeping Requirements for 

Training Providers
(G) Deaccreditation
(H) Reciprocity

A. Definitions
For purposes of Appendix C:
1. “Friable asbestos-containing material 

(ACM)” means any material containing more 
than one percent asbestos* which has been 
applied on ceilings, walls, structural 
members, piping, duct work, or any ether 
part of a building, which when dry, may be 
crumbled, pulverized, or reduced to powder 
by hand pressure. The term includes non- 
friable asbestos-containing material after 
such previously non-friable material becomes 
damaged to the extent that when dry it may 
be crumbled, pulverized, or reduced to 
powder by hand pressure.

2. “Friable asbestos-containing building 
material (ACBM)” means any friable ACM 
that is in or on interior structural members 
or other parts of a school or public and 
commercial building.

3. “Inspection” means an activity 
undertaken in a school building, or a public 
and commercial building, to determine the 
presence or location, or to assess the 
condition of, friable or non-friable asbestos- 
containing building material (ACBM) or 
suspected ACBM, whether by visual or 
physical examination, or by collecting 
samples of such material. This term includes 
reinspections of friable and non-friable 
known or assumed ACBM which has been 
previously identified. The term does not 
include the following:

a. Periodic surveillance of the type 
described in 40 CFR 763.92(b) solely for the 
purpose of recording or reporting a change in 
the condition of known or assumed ACBM;

b. Inspections performed by employees or 
agents of Federal, State, or local government 
solely for the purpose of determining 
compliance with applicable statutes or 
regulations; br

c. visual inspections of the type described 
in 40 CFR 763.90(i) solely for the purpose of 
determining completion of response actions.

4. “Major fiber release episode” means any 
uncontrolled or unintentional disturbance of 
ACBM, resulting in a v is ile  emission, which 
involves the falling or dislodging of more 
than 3 square or linear feet of friable ACBM.
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5. "Minor fiber release episode” means any 
uncontrolled or unintentional disturbance of 
ACBM, resulting hi a visible emission, which 
involves the falling or dislodging of 3 square 
or linear feet or less of friable ACBM.

6. “Public and commercial building” 
means the interim* space of any building 
which is not a school building, except that 
the term does not include any residential 
apartment building of fewer than 10 units or 
detached single-family homes. The term 
includes, but is not limited to: industrial and 
office buildings, residential apartment 
buildings and condominiums of 10 or more 
dwelling units, government-owned buildings, 
colleges, museums, airports, hospitals, 
churches, preschools, stores, warehouses and 
factories. Interior space includes exterior 
hallways connecting buildings, porticos, and 
mechanical systems used to condition 
interior space.

7. “Response action” means a method, 
including removal, encapsulation, enclosure, 
repair, and operation and maintenance, that 
protects human health and the environment 
from friable ACBM.

8. “Small-scale, short-duration activities 
(SSSD)” are tasks such as, but not limited to:

a. Removal of asbestos-containing
insulation on pipes. —

b. Removal of small quantities of asbestos- 
containing insulation on beams or above 
ceilings.

c. Replacement of an asbestos-containing 
gasket on a valve,.

d. Installation or removal of a small section 
of drywall.

e. Installation of electrical conduits 
through o r proximate to aisbestos-containing 
materials.

SSSD can be further defined by the 
following considerations:

£ Removal of small quantities of ACM only 
if required in the performance of another 
maintenance activity not intended as 
asbestos abatement.

g. Removal of asbestos-containing thermal 
system insulation not to exceed amounts 
greater than those which can be contained in 
a single glove bag.

h. Minor repairs to damaged thermal 
system insulation which do not require 
removal.

i. Repairs to a piece of asbestos-containing 
wallboard.

f. Repairs, involving encapsulation, 
enclosure, or removal, to small amounts of 
friable ACM only if required in the 
performance of emergency or routine 
maintenance activity and not intended solely 
as asbestos abatement Such work may not 
exceed amounts greater than those which can 
be contained in a single prefabricated mini- 
enclosure. Such an enclosure shall conform 
spatially and geometrically to the localized 
work area, in order to perform its intended 
containment function.
B. Initial Training

Training requirements for purposes of 
accreditation are specified both in terms of 
required subjects of instruction and in terms 
of length of training. Each initial training 
course has a prescribed curriculum and 
number of days of training. One day of 
training equals 8  hours, including breaks and 
lunch. Course instruction must be provided

by EPA or State-approved instructors. EPA or 
State instructor approval shall be based upon 
a review of the instructor’s academic 
credentials and/or field experience in 
asbestos abatement

Beyond the initial training requirements, 
individual States may wish to consider 
requiring additional days of training for 
purposes of supplementing hands-on 
activities or for reviewing relevant state 
regulations. States also may wish to consider 
the relative merits of a worker apprenticeship 
program. Further, they might consider more 
stringent minimum qualification standards 
for the approval of training instructors, EPA 
recommends that the enrollment in any given 
course be limited to 25 students so that 
adequate opportunities exist for individual 
hands-on experience. -> ;

States have the option to provide initial- 
training directly or approve other entities to 
offer training. The following requirements are 
for the initial training of persons required to 
have accreditation under TSCA Title II.

Training requirements for each of the five 
accredited disciplines are outlined below. 
Persons in each discipline perform a different 
job function and distinct role. Inspectors 
identify and assess the condition of ACBM, 
or suspect ACBM. Management planners use 
data gathered by inspectors to assess the 
degree of hazard posed by ACBM in schools 
to determine the scope and timing of 
appropriate response actions needed for 
schools. Project designers determine how 
asbestos abatement work should be 
conducted. Lastly, workers and contractor/ 
supervisors carry out and oversee abatement 
work. In addition, a recommended training 
curriculum is also presented fora sixth 
discipline, which is not federally-accredited, 
that of “Project Monitor.” Each accredited 
discipline and training curriculum is 
separate and distinct from the others. A 
person seeking accreditation in any of the 
five accredited MAP disciplines cannot 
attend two or more courses concurrently, but 
may attend such courses sequentially.

In several instances, initial training courses 
for a specific discipline (e.g., workers, 
inspectorsj require hands-on training. For 
asbestos abatement contractor/supervisors 
and workers, hands-on training should 
include working with asbestos-substitute 
materials, fitting and using respirators, use erf 
glovebags, donning protective clothing, and 
constructing a decontamination unit as well 
as other abatement work activities.
1. Workers

A person must be accredited as a worker 
to carry out any of the following activities 
with respect to friable ACBM in a school or 
public and commercial building: (1) A 
response action other than a SSSD activity,
(2) a maintenance activity that disturbs 
friable ACBM other than a SSSD activity, or
(3) a response action for a major fiber release 
episode. All persons seeking accreditation as 
asbestos abatement workers shall complete at 
least a 4-day training course as outlined 
below. The 4-day worker training course 
shall include lectures, demonstrations, at 
least 14 hours of hands-on training, 
individual respirator fit testing, course 
review, and an examination. Hands-on

training must permit workers to have actual 
experience performing tasks associated with 
asbestos abatement A person who is 
otherwise accredited as a contractor/ 
supervisor may perform in the role of a 
worker without possessing separate 
accreditation as a worker.

Because of cultural diversity associated 
with the asbestos workforce, EPA 
recommends that States adopt specific 
standards for the approval of foreign 
language courses for abatement workers. EPA 
further recommends the use of audio-visual 
materials to complement lectures, where 
appropriate.

The training course shall adequately 
address the following topics:

(a) Physical characteristics o f  asbestos. 
Identification of asbestos, aerodynamic 
characteristics, typical uses, and physical 
appearance, and a summary of abatement 
control options.

(bl P otential health effects related  to 
asbestos exposure. The nature of asbestos- 
related diseases: routes of exposure; dose- 
response relationships and the lack of a safe 
exposure level; the synergistic effect between 
cigarette smoking and asbestos exposure; the 
latency periods for asbestos-related diseases; 
a discussion of the relationship of asbestos 
exposure to asbestos is, lung cancer, 
mesothelioma, and cancers of other organs.

(c) Em ployee person al protective 
equipm ent. Classes and characteristics of 
respirator types; limitations of respirators; 
proper selection, inspection; donning, use, 
maintenance, and storage procedures for 
respirators; methods for field testing of the 
facepiece-to-face seal (positive and negative- 
pressure fit checks); qualitative and 
quantitative fit testing procedures; variability 
between field and laboratory protection 
factors that alter respiratory fit (e.g., facial 
hair); the components of a proper respiratory 
protection program; selection and use of 
personal protective clothing; use, storage, 
and handling of non-disposable clothing; and 
regulations covering personal protective 
equipment.

(d) State-of-the-art work practices. Proper 
work practices for asbestos abatement 
activities, including descriptions of proper 
construction; maintenance of barriers and 
decontamination enclosure systems; 
positioning of warning signs; lock-out of 
electrical and ventilation systems; proper 
working techniques for minimizing fiber 
release; use of wet methods; use of negative 
pressure exhaust ventilation equipment; use 
of high-efficiency particulate air (HEPA)

* vacuums; proper clean-up and disposal 
procedures; work practices for removal, 
encapsulation, enclosure, and repair of ACM; 
emergency procedures for sudden releases; 
potential exposure situations; transport and 
disposal procedures; and recommended and 
prohibited work practices.

(e) P ersonal hygiene. Entry and exit 
procedures for the work area; use of showers; 
avoidance of eating, drinking, smoking, and 
chewing (gum or tobacco) in the work area; 
and potential exposures, such as family 
exposure.

(f) A dditional safety  hazards. H a za rd s  
encountered during abatement activities and 
how to deal with them, in rluding electrical
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hazards, heat stress, air contaminants other 
than asbestos, fire and explosion hazards, 
scaffold and ladder hazards, slips, trips, end 
falls, and confined spaces.

(g) M edical monitoring. OSHA and EPA 
Worker Protection Rule requirements for 
physical examinations, including a 
pulmonary function test, chest X-rays, and a 
medical history for each employee.

(h) Air monitoring. Procedures to 
determine airborne concentrations of 
asbestos fibers, focusing on how personal air 
sampling is performed and the reasons for it.

(i) Relevant Federal, State, and local 
regulatory requirem ents, procedures, and  
standards. With particular attention directed 
at relevant EPA, OSHA, and State regulations 
concerning asbestos abatement workers.

(j) Establishm ent o f  respiratory protection  
programs.

(k) Course review . A review of key aspects 
of the training course.
2. Contractor/Supervisors

A person must be accredited as a 
contractor/supervisor to supervise any of the 
following activities with respect to friable 
ACBM in a school or public and commercial 
building: (1) A response action other than a 
SSSD activity, (2) a maintenance activity that 
disturbs friable ACBM other than a SSSD 
activity, or (3) a response action for a major 
fiber release episode. All persons seeking 
accreditation as asbestos abatement 
contractor/supervisors shall complete at least 
a 5-day training course as outlined below.
The training course must include lectures, 
demonstrations, at least 14 hours of hands- 
on training, individual respirator fit testing, 
course review, and a written examination. 
Hands-on training must permit supervisors to 
have actual experience performing tasks 
associated with asbestos abatement.

EPA recommends the use of audiovisual 
materials to complement lectures, where 
appropriate.

Asbestos abatement supervisors include 
those persons who provide supervision and 
direction to-workers performing response 
actions. Supervisors may include those 
individuals with the position title of 
foreman, working foreman, or leadman 
pursuant to collective bargaining agreements. 
At least one supervisor is required to be at 
the worksite at all times while response 
actions are being conducted. Asbestos 
workers must have access to accredited 
supervisors throughout the duration of the 
project.

The contractor/supervisor training course 
shall adequately address the following topics:

(a) The p hysical characteristics o f  asbestos 
and asbestos-containing m aterials. 
Identification of asbestos, aerodynamic 
characteristics, typical uses, physical 
appearance, a review of hazard assessment 
considerations, and a summary of abatement 
control options.

(b) Potential health  effects related  to 
asbestos exposure. The nature of asbestos- 
related diseases; routes of exposure; dose- 
response relationships and the lack of a safe 
exposure level; synergism between cigarette 
smoking and asbestos exposure; and latency 
period for diseases.

(c) Em ployee personal protective 
equipm ent Classes and characteristics of

respirator types; limitations of respirators; 
proper selection, inspection, donning, use, 
maintenance, and storage procedures for 
respirators; methods for field testing of the 
facepiece-to-face seal (positive and negative- 
pressure fit checks); qualitative and 
quantitative fit testing procedures; variability 
between field and laboratory protection 
factors that alter respiratory fit (e.g., facial 
hair); the components of a proper respiratory 
protection program; selection and use of 
personal protective clothing; and use, 
storage, and handling of non-disposable 
clothing; and regulations covering personal 
protective equipment.

(d) State-of-the-art work practices. Proper 
work practices for asbestos abatement 
activities, including descriptions of proper 
construction and maintenance of barriers and 
decontamination enclosure systems; 
positioning of warning signs; lock-out of 
electrical and ventilation systems; proper 
working techniques for minimizing fiber 
release; use of wet methods; use of negative 
pressure exhaust ventilation equipment; use 
of HEP A vacuums; and proper clean-up and 
disposal procedures. Work practices for 
removal, encapsulation, enclosure, and repair 
of ACM; emergency procedures for 
unplanned releases; potential exposure 
situations; transport and disposal procedures; 
and recommended and prohibited work 
practices. New abatement-related techniques 
and methodologies may be discussed.

(e) Personal hygiene. Entry and exit 
procedures for the work area; use of showers; 
and avoidance of eating, drinking, smoking, 
and chewing (gum or tobacco) in the work 
area. Potential exposures, such as. family 
exposure, shall also be included.

(f) A dditional safety  hazards. Hazards 
encountered during abatement activities and 
how to deal with them, including electrical 
hazards, heat stress, air contaminants other 
than asbestos, fire and explosion hazards, 
scaffold and ladder hazards, slips, trips, and 
falls, and confined spaces.

(g) M edical m onitoring. OSHA and EPA 
Worker Protection Rule requirements for 
physical examinations, including a 
pulmonary function test, chest X-rays and a 
medical history for each employee.

(h) Air monitoring. Procedures to 
determine airborne concentrations of 
asbestos fibers, including descriptions of 
aggressive air sampling, sampling equipment 
and methods, reasons for air monitoring, 
types of samples and-interpretation of results,

EPA recommends that transmission 
electron microscopy (TEM) be used for 
analysis of final air clearance samples, and 
that sample analyses be performed by 
laboratories accredited by the National 
Institute of Standards and Technology’s 
(NIST) National Voluntary Laboratory 
Accreditation Program (NVLAP).

(i) Relevant Federal, State, and loca l 
regulatory requirem ents, procedures, and  
standards, including:

(i) Requirements of TSCA Title II.
(ii) National Emission Standards for 

Hazardous Air Pollutants (40 CFR part 61), 
Subparts A (General Provisions) and M 
(National Emission Standard for Asbestos).

(iii) OSHA standards for permissible 
exposure to airborne concentrations of

asbestos fibers and respiratory protection (29 
CFR 1910.134).

(iv) OSHA Asbestos Construction Standard 
(29 CFR 1926.58). (v)EPA Worker Protection 
Rule, (40 CFR part 763, Subpart G).

(j) Respiratory Protection Programs and  
M edical M onitoring Programs.

(k) Insurance and liability  issues.
Contractor issues; worker’s compensation 
coverage and exclusions; third-party 
liabilities and defenses; insurance coverage 
and exclusions.

(l) R ecordkeeping fo r  asbestos abatem ent 
projects. Records required by Federal, State, 
and local regulations; records recommended 
for legal and insurance purposes.

(m) Supervisory techniques fo r  asbestos 
abatem ent activities. Supervisory practices to 
enforce and reinforce the required work 
practices and discourage unsafe work 
practices.

(n) Contract specification s. Discussions of 
key elements that are included in contract 
specifications.

(o) Course review . A review of key aspects 
of the training course.

3. Inspector
All persons who inspect for ACBM in 

schools or public and commercial buildings 
must be accredited. All persons seeking 
accreditation as an inspector shall complete 
at least a 3-day training course as outlined 
below. The course shall include lectures, 
demonstrations, 4 hours of hands-on training, 
individual respirator fit-testing, course 
review, and a written examination.

EPA recommends the use of audiovisual 
materials to complement lectures, where 
appropriate. Hands-on training should 
include conducting a simulated building 
walk-through inspection and respirator fit 
testing. The inspector training course shall 
adequately address the following topics:

(a) Background inform ation on asbestos. 
Identification of asbestos, and examples and 
discussion of the uses and locations of 
asbestos in buildings; physical appearance of 
asbestos.

(b) P otential health  effects related  to 
asbestos exposure. The nature of asbestos- 
related diseases; routes of exposure; dose- 
response relationships and the lack of a safe 
exposure level; the synergistic effect between 
cigarette smoking and asbestos exposure; the 
latency periods for asbestos-related diseases; 
a discussion of the relationship of asbestos 
exposure to asbestosis, lung cancer, 
mesothelioma, and cancers of other organs.

(c) Functions/qualifications and role o f 
inspectors. Discussions of prior experience 
and qualifications for inspectors and 
management planners; discussions of the 
functions of an accredited inspector as 
compared to those of an accredited 
management planner; discussion of 
inspection process including inventory of 
ACM and physical assessment.

(d) Legal liab ilities and defenses. 
Responsibilities of the inspector and 
management planner; a discussion of 
comprehensive general liability policies, 
claims-made, and occurrence policies, 
environmental and pollution liability policy 
clauses; state liability insurance 
requirements; bonding and the relationship 
of insurance availability to bond availability.
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(e) Understanding building system s. The 
interrelationship between building systems, 
including: an overview of common building 
physical plan layout; heat, ventilation, and 
air conditioning (HVAC) system types, 
physical organization, and where asbestos is 
found on HVAC components; building 
mechanical systems, their types and 
organization, and where to look for asbestos 
on such systems; inspecting electrical 
systems, including appropriate safety 
precautions; reading blueprints and as-built 
drawings.

(f) P ublic/em ployee/building occupant 
relations. Notifying employee organizations 
about the inspection; signs to warn building 
occupants; tact in dealing with occupants 
and the press; scheduling of inspections to 
minimize disruptions; and education of 
building occupants about actions being 
taken.

(g) Pre-inspection planning and review  o f  
previous inspection records. Scheduling the 
inspection and obtaining access; building 
record review; identification of probable 
homogeneous areas from blueprints or as- 
built drawings; consultation with 
maintenance or building personnel; review of 
previous inspection, sampling, and 
abatement records of a building; the role of 
the inspector in exclusions for previously 
performed inspections.

(h) Inspecting fo r  friab le and non-friable 
ACM and assessing the condition o f  fr iab le  
ACM. Procedures to follow in conducting 
visual inspections for friable and non-friable 
ACM; types of building materials that may 
contain asbestos; touching materials to 
determine friability; open return air plenums 
and their importance in HVAC systems; 
assessing damage, significant damage, 
potential, damage, and potential significant 
damage; amount of suspected ACM, both in 
total quantity and as a percentage of the total 
area; type of damage; accessibility; material’s 
potential for disturbance; known or 
suspected causes of damage or significant 
damage; and deterioration as assessment 
factors.

(i) Bulk sam pling/docum entation o f  
asbestos. Detailed discussion of the 
"Simplified Sampling Scheme for Friable 
Surfacing Materials (EPA 560/5-85-030a 
October 1985)”; techniques to ensure 
sampling in a randomly distributed manner 
for other than friable surfacing materials; 
sampling of non-friable materials; techniques 
for bulk sampling; inspector’s sampling and 
repair equipment; patching or repair of 
damage from sampling; discussion of 
polarized light microscopy; choosing an 
accredited laboratory to analyze bulk 
samples; quality control and quality 
assurance procedures. EPA's 
recommendation that all bulk samples 
collected from school or public and 
commercial buildings be analyzed by a 
laboratory accredited under the NVLAP 
administered by NIST.

(j) Inspector respiratory protection and  
person al protective equ ipm ent Classes and 
characteristics of respirator types; limitations 
of respirators; proper selection, inspection; 
donning, use, maintenance, and storage 
procedures for respirators; methods for field 
testing of the facepiece-to-face seal (positive

and negative-pressure fit checks); qualitative 
and quantitative fit testing procedures; 
variability between field and laboratory 
protection factors that alter respiratory fit 
(e.g., facial hair); the components of a proper 
respiratory protection program; selection and 
use of personal protective clothing; use, 
storage, and handling of non-disposable 
clothing.

(k) R ecordkeeping and writing the 
inspection rep ort Labeling of samples and 
keying sample identification to sampling 
location; recommendations on sample 
labeling; detailing of ACM inventory; 
photographs of selected sampling areas and 
examples of ACM condition; information 
required for inclusion in the management 
plan required for school buildings under 
TSCA Title U, section 203 (i)(l). EPA 
recommends that States develop and require 
the use of standardized forms for recording 
the results of inspections in schools or public 
or commercial buildings, and that the use of 
these forms be incorporated into the 
curriculum of training conducted for 
accreditation.

(l) Regulatory review . The following topics 
should be covered: National Emission 
Standards for Hazardous Air Pollutants 
(NESHAP; 40 CFR part 61, Subparts A and 
M); EPA Worker Protection Rule (40 CFR part 
763, Subpart G); OS HA Asbestos 
Construction Standard (29 CFR 1926.58);
OS HA respirator requirements (29 CFR 
1910.134); the Friable Asbestos in Schools 
Rule (40 CFR Part 763, Subpart F); applicable 
State and local regulations, and differences 
between Federal and State requirements 
where they apply, and the effects, if any, on 
public and nonpublic schools or commercial 
or public buildings.

(m) F ield  trip. This includes a field 
exercise, including a walk-through 
inspection; on-site discussion about 
information gathering and the determination 
of sampling locations; on-site practice in 
physical assessment; classroom discussion of 
field exercise.

(n) Course review . A review of key aspects 
of the training course.

4. Management Planner
All persons who prepare management 

plans for schools must be accredited. All 
persons seeking accreditation as management 
planners shall complete a 3-day inspector 
training course as outlined above and a 2 -  
day management planner training course. 
Possession of current and valid inspector 
accreditation shall be a prerequisite for 
admission to the management planner 
training course. The management planner 
course shall include lectures, 
demonstrations, course review, and a written 
examination.

EPA recommends the use of audiovisual 
materials to complement lectures, where 
appropriate.

TSCA Title II does not require 
accreditation for persons performing the 
management planner role in public and 
commercial buildings. Nevertheless, such 
persons may find this training and 
accreditation helpful in preparing them to 
design or administer asbestos operations and 
maintenance programs for public and 
commercial buildings.

The management planner training course 
shall adequately address the following topics:

(a) Course overview . The role and 
responsibilities of the management planner, 
operations and maintenance programs; 
setting work priorities; protection of building 
occupants.

(b) Evaluation/interpretation o f  survey 
results. Review of TSCA Title II requirements 
for inspection and management plans for 
school buildings as given in section 203(i)(l) 
of TSCA Title U; interpretation of field data 
and laboratory results; comparison of field 
inspector’s data sheet with laboratory results 
and site survey.

(c) H azard assessm en t Amplification of 
the difference between physical assessment 
and hazard assessment; the role of the 
management planner in hazard assessment; 
explanation of significant damage, damage, 
potential damage, and potential significant 
damage; use of a description (or decision 
tree) code for assessment of ACM; assessment 
of friable ACM; relationship of accessibility, 
vibration sources, use of adjoining space, and 
air plenums and other factors to hazard 
assessment

(d) Legal im plications. Liability; insurance 
issues specific to planners; liabilities 
associated with interim control measures, in- 
house maintenance, repair, and removal; use 
of results from previously performed 
inspections.

(e) Evaluation and selection  o f control 
options. Overview of encapsulation, 
enclosure, interim operations and 
maintenance, and removal; advantages and 
disadvantages of each method; response 
actions described via a decision tree or other 
appropriate method; work practices for each 
response action; staging and prioritizing of 
work in both vacant and occupied buildings; 
the need for containment barriers and 
decontamination in response actions.

(f) R ole o f  other professionals. Use of 
industrial hygienists, engineers, and 
architects in developing technical 
specifications for response actions; any 
requirements that may exist for architect 
sign-off of plans; team approach to design of 
high-quality job specifications.

(g) D eveloping an operations and  
m aintenance (O&M) plan . Purpose of the 
plan; discussion of applicable EPA guidance 
documents; what actions should be taken by 
custodial staff; proper cleaning procedures; 
steam cleaning and HEPA vacuuming; 
reducing disturbance of ACM; scheduling 
O&M for off-hours; rescheduling or canceling 
renovation in areas with ACM; boiler room 
maintenance; disposal of ACM; in-house 
procedures for ACM—bridging and 
penetrating encapsulants; pipe fittings; metal 
sleeves; polyvinyl chloride (PVC), canvas, 
and wet wraps; muslin with straps, fiber 
mesh cloth; mineral wool, and insulating 
cement; discussion of employee protection 
programs and staff training; case study in 
developing an O&M plan (development, 
implementation process, and problems that 
have been experienced).

(h) Regulatory review . Focusing on the 
OSHA Asbestos Construction Standard found 
at 29 CFR 1926.58; the National Emission 
Standard for Hazardous Air Pollutants 
(NESHAP) found at 40 CFR part 61, Subparts



Federal Register /  Voi. 59, No. 23 / Thursday, February 3, 1994 / Rules and Regulations

A (General Provisions) and M (National 
Emission Standard for Asbestos); EPA 
Worker Protection Rule found at 40 CFR part 
763, Subpart G; TSCA Title D; applicable 
State regulations.

(i) R ecordkeeping fo r  the m anagem ent 
planner. Use of field inspector's datasheet 
along with laboratory results; on-going 
recordkeeping as a means to track asbestos 
disturbance; procedures for recordkeeping. 
EPA recommends that States require the use 
of standardized forms for purposes o f 
management plans and incorporate the use of 
suchforms into the initial training course for 
management planners.

(j) Assem bling an d  subm itting th e  
management plan. Plan requirements for 
schools in TSCA Title H section 203(iXlfc the 
management plan as a planning tool.

(kj Financing abatem ent actions. Economic 
analysis and cost estimates; development of 
cost estimates; present costs of abatement 
versus future operation and maintenance 
costs; Asbestos School Hazard Abatement 
Act grants and loans.

(1) Course review . A review' of key aspects 
of the training course.

5. Project Designer
A person, must be accredited as a project 

designer to design any of the following 
activities, with respect to friable ACBM in a 
school or piddle and commercial building; . 
(1) A response action other than a SSSD 
maintenance activity, (2) a maintenance 
activity that disturbs friable ACBM other 
than a SSSD maintenance activity, or (3) a  
response action fox a  major fiber release 
episode. All persons seeking accreditation as 
a project designer shall complete at least a 
minimum 3—day training course as outlined 
below. The project designer course shall 
include lectures, demonstrations, a field trip, 
course review and a written examination.

EPA recommends the use of audiovisual 
materials to complement lectures, where 
appropriate.

The abatement project designer braining 
course shall adequately address the following 
topics;

^ B ackg rou n d  inform ation, on asbestos. 
Identification of asbestos; examples and 
discussion of the uses and locations of 
asbestos in buildings; physical appearance of 
asbestos.

(b) Potential h ea lth  effects related  to 
asbestos exposure. Nature of asbestos-related 
diseases; routes of exposure; dose-response 
relationships and the lack of a safe exposure 
level; the synergistic effect between cigarette 
smoking and asbestos exposure; the latency 
period of asbestos-related diseases; a 
discussion of the relationship between 
asbestos exposure and asbestos is, lung 
cancer, mesothelioma, and cancers of other 
organs.

(c) Overview o f  abatem ent construction  
projects. Abatement as a portion of a 
renovation project; QSHA requirements for 
notification of other contractors on a multi- 
employer site (29 CFR 1926.58).

(d) S afely  system  design specification s. 
Design, construction, and maintenance of 
containment barriers and decontamination 
enclosure systems; positioning of warning 
signs; electrical ami ventilation system lock

out; proper working techniques for 
m inim izing fiber release; entry and exit 
procedures for the work area; use of wet 
methods; proper techniques for initial 
cleaning; use of negative-pressure exhaust 
ventilation equipment; use of HEP A 
vacuums; proper clean-up and disposal of 
asbestos; work practices as they apply to 
encapsulation, enclosure, and repair; use of 
glove bags and a demonstration of glove bag 
use.

(e) F ield  trip. A visit to an abatement site 
or other suitable building site, including on
site discussions of abatement design and 
building walk-through inspection. Include 
discussion of rationale for the concept of 
functional spaces during the walk-through.

(f) Em ployee p erson al protective 
equipm ent. Classes and characteristics of 
respirator types; limitations of respirators; 
proper selection, inspection; donning» use, 
maintenance, and storage procedures for 
respirators; methods for field testing of the 
facepiece-to-face seal (positive and negative- 
pressure fit checks); qualitative and 
quantitative fit testing procedures; variability 
between field and laboratory protection 
factors that alter respiratory fit (e.g., facial 
hair); the components of a prep« respiratory 
protection program; selection and use of 
personal protective clothing; use, storage, 
and handling of non-disposable clothing.

(g) A dditional safety  hazards.  Hazards 
encountered during abatement activities and 
how to deal with them, including electrical 
hazards, heat stress, air contaminants other 
than asbestos, fire, and explosion hazards.

(h) Fiber aerodynam ics and control. 
Aerodynamic characteristics of asbestos 
fibers; importance of proper containment 
barriers; settling time for asbestos fibers; wet 
methods in abatement; aggressive air 
monitoring following abatement; aggressive 
air movement and negative-pressure exhaust 
ventilation as a clean-up method.

fi) Designing abatem ent solutions. 
Discussions of removal, enclosure, and 
encapsulation methods; asbestos waste 
disposal.

(j) F in al clearan ce process. Discussion o f 
the need for a written sampling rationale for 
aggressive final air clearance; requirements of 
a complete visual inspection; and the 
relationship of the visual inspection to final 
air clearance.

EPA recommends the use of TEM for 
analysis of final air clearance samples. These 
samples should be analyzed by laboratories 
accredited under the NIST NVLAP.

(k) Budgeting/cost estim ating.
Development of cost estimates; present costs 
o f abatement versus future operation and 
maintenance costs; setting priorities for 
abatement jobs to reduce costs.

(l) Writing abatem ent specification s. . 
Preparation of and need for a written project 
design; means and methods specifications 
versus performance'specifications; design o f 
abatement in occupied buildings; 
modification of guide specifications for a 
particular building; worker and building 
occupant health/medical considerations; 
replacement of ACM. with non-asbestos 
substitutes.

(m) Preparing abatem ent drawings. 
Significance and need for drawings, use of
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as-built drawings as base drawings; use of 
inspection photographs and on-site reports; 
methods of preparing abatement drawing?; 
diagramming containment barriers; 
relationship of drawings to design 
specifications; particular problems related to 
abatement drawings.

(n) Contract preparation  an d  
adm inistration.

Co) Legpl/TiabU itiesJdefenses. Insurance 
considerations; bonding; hold-harmless 
clauses;, use o f abatement contractor’s 
liability insurance; claims made versus 
occurrence policies.

(p) R eplacem ent Replacement of asbestos 
with asbestos-free substitutes.

(q) R ole o f  other consultants. Development 
of technical specification sections by 
industrial hygienists or engineers; the multi
disciplinary team approach to abatement 
design.

(r) O ccupied buildings. Special design 
procedures required in occupied buildings; 
education of occupants; extra: monitoring 
recommendations; staging of work to 
minimize occupant exposure; scheduling of 
renovation to minimize exposure.

(s) R elevant Federal, State, an d  lo ca l 
regulatory requirem ents, procedures an d  
standards, including, but n ot lim ited  to:

(i) Requirement» of TSCA Title IT.
(ii) National Emission Standards for 

Hazardous Air Pollutants, (40 CFR part 61) 
subparts A (General Provisions) and M 
(National Emission Standard for Asbestos).

(iii) OSHA Respirator Standard found at 29 
CFR 1916134.

(iv) EPA Worker Protection Rubs found at 
40  CFR part 763, subpart G.

Iv) OSHA Asbestos Construction Standard 
found at 29 CFR 1926.56

(vi) OSHA Hazard Communication 
Standard found at 29 CFR 1926,59.

(t) Course review . A review of key aspects 
of the training course.

6. Project Monitor
EPA recommends that States adopt training 

and accreditation requirements for persons 
seeking to perform work as project monitors. 
Project monitors observe abatement activities 
performed by contractors and generally serve 
as a building owner’s representative to 
ensure that abatement work is completed 
according to specification and in compliance 
with all relevant statutes and regulations. 
They may also perform the vital role of air 
monitoring for purposes of determining final 
clearance. EPA recommends that a State, 
seeking to accredit individuals as project 
monitors consider adopting a minimum 5— 
day training course covering the topics 
outlined below. The course outlined below 
consists of lectures and demonstrations, at 
least 6 hours of hands-on training, course 
review, and a written examination. The 
hands-on training component might be 
satisfied by having the student simulate 
participation in or performance of any of die 
relevant job functions or activities (or by 
incorporation of the workshop component 
described in item “n“ below of this unit).

EPA recommends that the project monitor 
training course adequately address the 
followingtopics;

(a) R oles and respon sibilities o f  the project 
m onitor. Definition and responsibilities of
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the project monitor, including regulatory/ 
specification compliance monitoring, air 
monitoring, conducting visual inspections, 
and final clearance monitoring.

(b) C haracteristics o f asbestos and  
asbestos-containing m aterials. Typical uses 
of asbestos; physical appearance of asbestos; 
review of asbestos abatement and control 
techniques; presentation of the health effects 
of asbestos exposure, including routes of 
exposure, dose-response relationships, and 
latency periods for asbestos-related diseases.

(c) F ederal asbestos regulations. Overview 
of pertinent EPA regulations, including: 
NESHAP, 40 CFR part 61, subparts A and M; 
AHERA, 40 CFR part 763, subpart E; and the 
EPA Worker Protection Rule, 40 CFR part 
763, subpart G. Overview of pertinent OSHA 
regulations, including: Construction Industry 
Standard for Asbestos, 29 CFR 1926.58; 
Respirator Standard, 29 CFR 1910.134; and 
the Hazard Communication Standard, 29 CFR 
1926.59. Applicable State and local asbestos 
regulations; regulatory interrelationships.

(d) Understanding building construction  
and building system s. Building construction 
basics, building physical plan layout; 
understanding building systems (HVAC, 
electrical, etc.); layout and organization, 
where asbestos is likely to be found on 
building systems; renovations and the effect 
of asbestos abatement on building systems.

(e) A sbestos abatem ent contracts, 
specification s, and drawings. Basic 
provisions of the contract; relationships 
between principle parties, establishing chain 
of command; types of specifications, 
including means and methods, performance, 
and proprietary and nonproprietary; reading 
and interpreting records and abatement 
drawings; discussion of change orders; 
common enforcement responsibilities and 
authority of project monitor.

(f) R esponse actions and abatem ent 
practices. Pre-work inspections; pre-work 
considerations, precleaning of the work area, 
removal of furniture, fixtures, and 
equipment; shutdown/modification of 
building systems; construction and 
maintenance of containment barriers, proper 
demarcation of work areas; work area entry/ 
exit, hygiene practices; determining the 
effectiveness of air filtration equipment; 
techniques for minimizing fiber release, wet 
methods, continuous cleaning; abatement 
methods other than removal; abatement area 
clean-up procedures; waste transport and 
disposal procedures; contingency planning 
for emergency response.

(g) A sbestos abatem ent equipm ent. Typical 
equipment found on an abatement project; air 
filtration devices, vacuum systems, negative 
pressure differential monitoring; HEPA 
filtration units, theory of filtration, design/ 
construction of HEPA filtration units, 
qualitative and quantitative performance of 
HEPA filtration units, sizing the ventilation 
requirements, location of HEPA filtration 
units, qualitative and quantitative tests of 
containment barrier integrity; best available 
technology.

(h) Personal protective equipm ent. Proper 
selection of respiratory protection; classes 
and characteristics of respirator types, 
limitations of respirators; proper use of other 
safety equipment, protective clothing

selection, use, and proper handling, hard/ 
bump hats, safety shoes; breathing air 
systems, high pressure v. low pressure, 
testing for Grade D air, determining proper 
backup air volumes.

(i) A ir m onitoring strategies. Sampling 
equipment, sampling pumps (low v. high 
volume), flow regulating devices (critical and 
limiting orifices), use of fibrous aerosol 
monitors on abatement projects; sampling 
media, types of filters, types of cassettes, 
filter orientation, storage and shipment of 
filters; calibration techniques, primary 
calibration standards, secondary calibration 
standards, temperature/pressure effects, 
frequency of calibration, recordkeeping and 
field work documentation, calculations; air 
sample analysis, techniques available and 
limitations of AHERA on their use, 
transmission electron microscopy 
(background to sample preparation and 
analysis, air sample conditions which 
prohibit analysis, EPA's recommended 
technique for analysis of final air clearance 
samples), phase contrast microscopy 
(background to sample preparation, and 
AHERA’s limits on the use of phase contrast 
microscopy), what each technique measures; 
analytical methodologies, AHERA TEM 
protocol, NIOSH 7400, OSHA reference 
method (non clearance), EPA 
recommendation for clearance (TEM); 
sampling strategies for clearance monitoring, 
types of air samples (personal breathing zone 
v. fixed-station area) sampling location and 
objectives (pre-abatement, during abatement, 
and clearance monitoring), number of 
samples to be collected, minimum and 
maximum air volumes, Clearance monitoring 
(post-visual-inspection) (number of samples 
required, selection of sampling locations, 
period of sampling, aggressive sampling, 
interpretations of sampling results, 
calculations), quality assurance; special 
sampling problems, crawl spaces, acceptable 
samples for laboratory analysis, sampling in 
occupied buildings (barrier monitoring).

(j) Safety and health  issues other than 
asbestos. Confined-space entry, electrical 
hazards, fire and explosion concerns, ladders 
and scaffolding, heat stress, air contaminants 
other than asbestos, fall hazards, hazardous 
materials on abatement projects.

(k) Conducting visual inspections. 
Inspections during abatement, visual 
inspections using the ASTM E l 368 
document; conducting inspections for 
completeness of removal; discussion of “how 
clean is clean?”

(l) Legal responsibilities and liab ilities o f  
project m onitors. Specification enforcement 
capabilities; regulatory enforcement; 
licensing; powers delegated to project 
monitors through contract documents.

(m} R ecordkeeping and report writing. 
Developing project logs/daily logs (what 
should be included, who sees them); final 
report preparation; recordkeeping under 
Federal regulations.

(n) W orkshops (6 hours spread  over 3 
days). Contracts, specifications, and 
drawings: This workshop could consist of 
each participant being issued a set of 
contracts, specifications, and drawings and 
then being asked to answer questions and 
make recommendations to a project architect,

engineer or to the building owner based on 
given conditions and these documents.

Air monitoring strategies/asbestos 
abatement equipment: This workshop could 
consist of simulated abatement sites for 
which sampling strategies would have to be 
developed (i.e., occupied buildings, 
industrial situations). Through 
demonstrations and exhibition, the project 
monitor may also be able to gain a better 
understanding of the function of various 
pieces of equipment used on abatement 
projects (air filtration units, water filtration 
units, negative pressure monitoring devices, 
sampling pump calibration devices, etc.).

Conducting visual inspections: This 
workshop could consist, ideally, of an 
interactive video in which a participant is 
“taken through” a work area and asked to 
make notes of what is seen. A series of 
questions will be asked which are designed 
to stimulate a person’s recall of the area. This 
workshop could consist of a series of two or 
three videos with different site conditions 
and different degrees of cleanliness.
C. Examinations

1. Each State shall administer a closed 
book examination or designate other entities 
such as State-approved providers of training 
courses to administer the closed-book 
examination to persons seeking accreditation 
who have completed an initial training 
course. Demonstration testing may also be 
included as part of the examination. A 
person seeking initial accreditation in a 
specific discipline must pass the examination 
for that discipline in order to receive 
accreditation. For example, a person seeking 
accreditation as an abatement project 
designer must pass the State’s examination 
for abatement project designer.

States may develop their own 
examinations, have providers of training 
courses develop examinations, or use 
standardized examinations developed for 
purposes of accreditation under TSCA Title
II. In addition, States may supplement 
standardized examinations with questions 
about State regulations. States may obtain 
commercially developed standardized 
examinations, develop standardized 
examinations independently, or do so in 
cooperation with other States, or with 
commercial or non-profit providers on a 
regional or national basis. EPA recommends 
the use of standardized, scientifically- 
validated testing instruments, which may be 
beneficial in terms of both promoting 
competency and in fostering accreditation 
reciprocity between States.

Each examination shall adequately cover 
the topics included in the training course for 
that discipline. Each person who completes 
a training course, passes the required 
examination, and fulfills whatever other 
requirements the State imposes must receive 
an accreditation certificate in a specific 
discipline. Whether a State directly issues 
accreditation certificates, or authorizes 
training providers to issue accreditation 
certificates, each certificate issued to an 
accredited person must contain the following 
minimum information:

a. A unique certificate number
b. Name of accredited person
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c. Discipline of tire training course 
completed.

d. Dates of the training course.
e. Date of the examination.
f. An expiration date of Î  year after the date 

upon which the person successfully 
completed the course and examination.

g. The name, address, and telephone 
number of the training provider that issued 
the certificate.

h. A  statement that the person receiving 
the certificate has completed the requisite 
training for asbestos accreditation under 
TSCA Title If.

States or training providers who re accredit 
persons based upon completion of required 
refresher training must also provide 
accreditation certificates with all of the above 
information, except the examination date 
may be omitted if a State does not require a  
refresher examination for reaccredilation.

Where a  State licenses accredited persons 
but has authorized training providers to  issue 
accreditation certificates, tbia State may issue 
licenses in the form of photo-identification 
cards., Where this applies, EPA recommends 
that the State licenses should include all of 
the same information required for the 
accreditation certificates A  State may also 
choose to issue photo-identification cards in 
addition to the required accreditation 
certificates.

Accredited persons must have their initial 
and current accreditation certificates at the 
location where they are conducting work.

2. The following are the requirements for 
examination in each discipline:

a. Worker:
i. 50 multiple-choice questions
ii. Passing score: 70 percent correct
b. Contractor/Supervisor:
i. 100 multiple-choice questions
ii. Passing score: 70 percent correct
c. Inspector:
i. 50 Multiple-choice questions
ii. Passing score: 70  percent correct
d. Management Planner:
i. 50 Multiple-choice questions
ii. , Passing score: 70 percent correct
e. Project Designer:
i. 100 multiple-choice questions
ii. Passing score: 70 percent correct

D. Continuing Education
For all disciplines,, a State's accreditation 

program shall include annual refresher 
training as a requirement for reaccreditation 
as indicated below:

1. Workers: One full day o f refresher
training. .

2. Contractor/Supervisors: One full day of 
refresher training.

3. Inspectors: One half-day of refresher 
training.

4. Management Planners: One half-day of 
inspector refresher training and one half-day 
of refresher training for management 
planners.

5. Prafect Designers: One foil day of  
refresher training

The refresher courses shall be specific to 
each discipline. Refresher courses shall be 
conducted as separate and distinct courses 
and not combined with any other training 
during the period of the refresher course. For 
each discipline, the refresher course shall 
review and discuss changes in Federal, State,

and local regulations, developments in state- 
of-the-art procedures, and a review of key 
aspects of the initial training course as 
determined by the State. After completing foe 
annual refresher course, persons shall have 
their accreditation extended for an additional 
year from foe date of the refresher course. A 
State may consider requiring persons to pass 
reaccreditation examinations at specific 
intervals ffbr example, every 3 years!.

EPA recommends that States formally 
establish a 12-month, grace period to enable 
formerly accredited persons with expired 
certificates to complete refresher training and 
have their accreditation status reinstated 
without having to re-take the initial training 
course..
E. Qualifications

In addition to requiring training and an 
examination, a State may require candidates 
fox accreditation to meet other qualification 
and/or experience standards that foe State 
considers appropriate for some or all 
disciplines. Steles may choose to consider 
requiring qualifications similar to the 
examples outlined below for inspectors, 
management planners and project designers. 
States may modify these examples as 
appropriate. In addition, States may want to 
include some requirements based on 
experience in performing a task directly as a 
part of a job or in an apprenticeship role. 
They may also wish to consider additional 
criteria for the approval of training course 
instructors beyond those prescribed by EPA.

1. Inspectors: Qualifications - possess« 
high school diploma. States may want to 
require an Associate’s Degree in specific 
fields G&g-» environmental or physical 
sciences.!,

2. Management Planners: Qualifications -  
Registered architect-, engineer, or certified 
industrial hygienist or related scientific field.

3. Project Designers: Qualifications - 
registered architect, engineer,, or certified 
industrial hygienist.

4. Asbestos Timmng Course Instructor: 
Qualifications - academic credentials and/or 
field experience in asbestos abatement

EPA recommends that States prescribe 
minimum qualification standards for training 
instructors employed by training providers.
F. Recordkeeping Requirements for Training 
Providers

All approved providers of accredited 
asbestos training courses must comply with 
foe following minimum recordkeeping 
requirements.

1. Training course materials. A training 
provider must retain copies of all 
instructional materials used in foe delivery of 
foe classroom training such as student 
manuals, instructor notebooks and handouts.

2. Instructor qualifications. A training 
provider must retain copies of all instructors* 
resumes, and foe documents approving each 
instructor issued by either EPA or a State. 
Instructors must be approved by either EPA 
ora State before teaching courses for 
accreditation purposes. A training provider 
must notify EPA or foe State, as appropriate, 
in advance whenever it changes course 
Instructors. Records must accurately identify 
foe instructors that taught each particular 
course for each date that a course is offered.

3. Examinations. A training provider must 
document that each person wfro receives an 
accreditation certificate for an initial training 
course has achieved a passing score on foe 
examination. These records must clearly 
indicate the date upon which foe exam  was 
administered, the training course and 
discipline for which foe exam was given, foe 
name of foe person who proctored foe exam, 
a copy of foe exam, and foe name and test 
score o f each person taking foe exam. The 
topic and dates of foe training course must 
correspond to those fisted on that person's 
accreditation certificate. States may choose to  
apply these same requirements to 
examinations for refresher training courses.

4. Accreditation certificates. The training 
providers or States, whichever issues the 
accreditation certificate, shall maintain 
records that document foe names of all 
persons who have been awarded certificates, 
their certificate numbers, the disciplines for 
which accreditation was conferred, braining 
and expiration dates, and the training 
location. The training provider or State shall 
maintain the records in a manner that allows 
verification by telephone of the required 
information.

5. Verification o f certificate information. 
EPA recommends that training providers of 
refresher training courses confirm that their 
students possess valid accreditation before 
granting course admission. EPA further 
recommends that training providers offering 
foe initial management planner training 
course verify that students have met the 
prerequisite o f possessing valid inspector 
accreditation at the tim e of course admission.

6. Records retention and access, (a ! The 
training provider shall maintain all required 
records for a minimum of 3 years. The. 
training provider, however, may find it 
advantageous to retain, these records for a  
longer period O f tim e .

(b) like training provider must allow 
reasonable access to all of the records 
required by the MAP, and to any other 
records, which m aybe required by States for 
foe approval of asbestos training providers or 
foe accreditation of asbestos training courses, 
to both EPA and to  State Agencies, on  
request. EPA encourages training, providers to 
make this information equally accessible to  
foe general public.

(cj if *  training provider ceases to conduct 
training,, foe training provider shall notify the 
approving gpvemraent body [EPA or the 
State! and give it the opportunity to take 
possession of that providers asbestos training 
records.
G. Deaccreditation

1. States must establish criteria and 
procedures for deaccrediting persons, 
accredited as workers, contractor/ 
supervisors, inspectors, management 
planners, and project designers. States must 
follow their own administrative procedures 
in pursuing deaccreditation actions. At a 
minimum, foe criteria shall include:

(a ! Performing work requiring accreditation 
at a job site without being in physical 
possession of initial and current 
accreditation certificates;

(bl Permitting, foe duplication or use of 
one’s own accreditation certificate by 
another;
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(c) Performing work for which 
accreditation has not been received; or

(d) Obtaining accreditation from a training 
provider that does not have approval to offer 
training for the particular discipline from 
either GPA or from a State that has a 
contractor accreditation plan at least as 
stringent as the EPA MAP.

EPA may directly pursue deaccreditation 
actions without reliance on State 
deaccreditation or enforcement authority or 
actions. In addition to the above-listed 
situations, the Administrator may suspend or 
revoke the accreditation of persons who have 
been subject to a final order imposing a civil 
penalty or convicted under section 16 of 
TSCA, 15 U.S.C 2615 or 2647, for violations 
of 40 CFR part 763, or section 113 of the 
Clean Air Act, 42 U.S.C. 7413, for violations 
of 40 CFR part 61, subpart M.

2. Any person who performs asbestos work 
requiring accreditation under section 206(a) 
of TSCA, 15 U.S.C. 2646(a), without such 
accreditation is in violation of TSCA. The 
following persons are not accredited for 
purposes of section 206(a) of TSCA:

(a) Any person who obtains accreditation 
through fraudulent representation of training 
or examination documents;

(b) Any person who obtains training 
documentation through fraudulent means;

(c) Any person who gains admission to and 
completes refresher training through 
fraudulent representation of initial or 
previous refresher training documentation; or

(d) Any person who obtains accreditation 
through fraudulent representation of 
accreditation requirements such as 
education, training, professional registration, 
or experience.
H. Reciprocity

EPA recommends that each State establish 
reciprocal arrangements with other States 
that have established accreditation programs 
that meet or exceed the requirements of the 
MAP. Such arrangements might address 
cooperation in licensing determinations, the 
review and approval of training programs 
and/or instructors, candidate testing and 
exam administration, curriculum 
development, policy formulation, 
compliance monitoring, and the exchange of 
information and data. The benefits to be 
derived from these arrangements include a 
potential cost-savings from the reduction of 
duplicative activity and the attainment of a 
more professional accredited workforce as 
States are able to refine and improve the 
effectiveness of their programs based upon 
the experience and methods of other States.
II. EPA A pproval Process fo r  State 
A ccreditation Programs

A. States may seek approval for a single 
discipline or all disciplines as specified in 
the MAP. For example, a State that currently 
only requires worker accreditation may 
receive EPA approval for that discipline 
alone. EPA encourages States that currently 
do not have accreditation requirements for all 
disciplines required under section 206(b)(2) 
of TSCA, 15 U.S.C. 2646(b)(2), to seek EPA 
approval for those disciplines the State does 
accredit. As States establish accreditation 
requirements for the remaining disciplines, 
the requested information outlined below

should be submitted to EPA as soon as 
possible. Any State that had an accreditation 
program approved by EPA under an earlier 
version of the MAP may follow the same 
procedures to obtain EPA approval of their 
accreditation program under this MAP.

B. Partial approval of a State Program for 
the accreditation of one or more disciplines 
does not mean that the State is in full 
compliance with TSCA where the deadline 
for that State to have adopted a State Plan no 
less stringent than the MAP has already 
passed. State Programs which are at least as 
stringent as the MAP for one or more of the 
accredited disciplines may, however, 
accredit persons in those disciplines only.

C. States seeking EPA approval or 
reapproval of accreditation programs shall 
submit the following information to the 
Regional Asbestos Coordinator at their EPA 
Regional office:

1. A copy of the legislation establishing or 
upgrading the State’s accreditation program 
(if applicable).

2. A copy of the State’s accreditation 
regulations or revised regulations.

3. A letter to the Regional Asbestos 
Coordinator that clearly indicates how the 
State meets the program requirements of this 
MAP. Addresses for each of the Regional 
Asbestos Coordinators are shown below: 
EPA, Region I, (ATC-111) Asbestos

Coordinator, JFK Federal Bldg., Boston, 
MA 02203-2211, (617) 565-3836.

EPA, Region II, (MS-500), Asbestos 
Coordinator, 2890 Woodbridge Ave., 
Edison, NJ 08837-3679, (908) 321-6671. 

EPA, Region III, (3AT-33), Asbestos 
Coordinator, 841 Chestnut Bldg., 
Philadelphia, PA 19107, (215) 597-3160. 

EPA, Region IV, Asbestos Coordinator, 345 
Courtland St., N.E., Atlanta, GA 30365, 
(404) 347-5014.

EPA, Region V, (SP-14J), Asbestos 
Coordinator, 77 W. Jackson Blvd., Chicago, 
IL 60604-3590, (312) 886-6003.

EPA, Region VI, (6T-PT), Asbestos 
Coordinator, 1445 Ross Ave. Dallas, TX 
75202-2744, (214) 655-7244.

EPA, Region VII, (ARTX/ASBS), Asbestos 
Coordinator, 726 Minnesota Ave., Kansas 
City, KS 66101, (913) 551-7020.

EPA, Region VIII, (8AT-TS), Asbestos 
Coordinator, 1 Denver Place, Suite 500 999 
- 18th St., Denver, CO 80202-2405, (303) 
293-1442.

EPA, Region IX, (A-4-4), Asbestos 
Coordinator, 75 Hawthorne St., San 
Francisco, CA 94105, (415) 744-1128.

EPA, Region X, (AT-083), Asbestos 
Coordinator, 1200 Sixth Ave., Seattle, WA 
98101, (206) 553-4762.
EPA maintains a listing of all those States 

that have applied for and received EPA 
approval for having accreditation 
requirements that are at least as stringent as 
the MAP for one or more disciplines. Any 
training courses approved by an EPA- 
approved State Program are considered to be 
EPA-approved for purposes of accreditation.

III. A pproval o f Training Courses
Individuals or groups wishing to sponsor 

training courses for disciplines required to be 
accredited under section 206(b)(1)(A) of 
TSCA, 15 U.S.C. 2646(b)(1)(A), may apply for

approval from States that have accreditation 
program requirements that are at least as 
stringent as this MAP. For a course to receive 
approval, it must meet the requirements for 
the course as outlined in this MAP, and any 
other requirements imposed by the State 
from which approval is being sought. Courses 
that have been approved by a State with an 
accreditation program at least as stringent as 
this MAP are approved under section 206(a) 
of TSCA, 15 U.S.C. 2646(a), for that 
particular State, and also for any other State 
that does not have an accreditation program 
as stringent as this MAP.
A. Initial Training Course Approval

A training provider must submit the 
following minimum information to a State as 
part of its application for the approval of 
each training course:

1. The course provider’s name, address, 
and telephone number.

2. A list of any other States that currently 
approve the training course.

3. The course curriculum.
4. A letter from the provider of the training 

course that clearly indicates how the course 
meets the MAP requirements for:

a. Length of training in days.
b. Amount and type of hands-on training.
c. Examination (length, format, and passing 

score).
d. Topics covered in the course.
5. A copy of all course materials (student 

manuals, instructor notebooks, handouts, 
etc.).

6. A detailed statement about the 
development of the examination used in the 
course.

7. Names and qualifications of all course 
instructors. Instructors must have academic 
and/or field experience in asbestos 
abatement.

8. A description of and an example of the 
numbered certificates issued to students who 
attend the course and pass the examination.
B. Refresher Training Course Approval

The following minimum information is 
required for approval of refresher training 
courses by States: .

1. The length of training in half-days or 
days.

2. The topics covered in the course.
3. A copy of all course materials (student 

manuals, instructor notebooks, handouts, 
etc.).

4. The names and qualifications of all 
course instructors. Instructors must have 
academic and/or field experience in asbestos 
abatement.

5. A description of and an example of the
numbered certificates issued tQ students who 
complete the refresher course and pass the 
examination, if required. u
C. Withdrawal of Training Course Approval

States must establish criteria and
procedures for suspending or withdrawing 
approval from accredited training programs. 
States should follow their own 
administrative procedures in pursuing 
actions for suspension or withdrawal of 
approval of training programs; At a 
minimum, the criteria shall include:

(1) Misrepresentation of the extent of a 
training course’s approval by a State or EPA;
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(2) Failure to submit required information 
or notifications in a timely manner;

(3) Failure to maintain requisite records;
(4) Falsification of accreditation records, 

instructor qualifications, or other 
accreditation information; or

(5) Failure to adhere to the training 
standards and requirements of the EPA MAP 
or State Accreditation Program, as 
appropriate.

In addition to the criteria listed above, EPA 
may also suspend or withdraw a training 
course’? approval where an approved 
training course instructor, or other person 
with supervisory authority over the delivery 
of training has been found in violation of 
other asbestos regulations administered by 
EPA. An administrative or judicial finding of 
violation, or execution of a consent 
agreement and order under 40 CFR 22.18, 
constitutes evidence of a failure to comply 
with relevant statutes or regulations. States 
may wish to adopt this criterion modified to 
include their own asbestos statutes or 
regulations. EPA may also suspend or 
withdraw approval of training programs 
where a training provider has submitted false 
information as a part of the self-certification 
required under Unit V.B. of the revised MAP.

Training course providers shall permit 
representatives of EPA or the State which 
approved their training courses to attend, 
evaluate, and monitor any training course 
without charge. EPA or State compliance 
inspection staff are not required to give 
advance notice of their inspections. EPA may 
suspend or withdraw State or EPA approval 
of a training course based upon the criteria 
specified in this Unit III.C.
IV. EPA Procedures fo r  Suspension or 
Revocation o f  A ccreditation or Training 
Course A pproval.

A. If the Administrator decides to Suspend 
or revoke the accreditation of any person or 
suspend or withdraw the approval of a 
training course, the Administrator will notify 
the affected entity of the following:

1. The grounds upon which the 
suspension, revocation, or withdrawal is 
based.

2. The time period during which the 
suspension, revocation, or withdrawal is 
effective, whether permanent or otherwise.

3. The conditions, if any, under which the 
affected entity may receive accreditation or 
approval in the future.

4. Any additional conditions which the 
Administrator may impose.

5. The opportunity to request a hearing 
prior to final Agency action to suspend or 
revoke accreditation or suspend or withdraw 
approval.

B. If a hearing is requested by the 
accredited person or training course provider 
pursuant to the preceding paragraph, the 
Administrator will:

1. Notify the affected entity of those 
assertions of law and fact upon which the 
action to suspend, revoke, or withdraw is 
based. :

2. Provide the affected entity an 
opportunity to offer written statements of 
facts, explanations, comments, and 
arguments relevant to the proposed action.

3. Provide the affected entity such other 
procedural opportunities as the

Administrator may deem appropriate to 
ensure a fair and impartial hearing.

4. Appoint an EPA’attomey as Presiding 
Officer to conduct the hearing. No person 
shall serve as Presiding Officer if he or she 
has had any prior connection with the 
specific case.

C. The Presiding Officer appointed 
pursuant to the preceding paragraph shall:

1. Conduct a fair, orderly, and impartial 
hearing, without unnecessary delay.

2. Consider all relevant evidence, 
explanation, comment, and argument 
submitted pursuant to the preceding 
paragraph.

3. Promptly notify the affected entity of his 
or her decision and order. Such an order is
a final Agency action.

D. If the Administrator determines that the 
public health, interest, or welfare warrants 
immediate action to suspend the 
accreditation of any person or the approval 
of any training course provider, the 
Administrator will:

1. Notify the affected entity of the grounds 
upon which the emergency suspension is 
based;

2. Notify the affected entity of the time 
period during which the emergency 
suspension is effective..

3. Notify the affected entity of the 
Administrator’s intent to suspend or revoke 
accreditation or suspend or withdraw 
training course approval, as appropriate, in 
accordance with Unit IV.A. above. If such 
suspension, revocation, or withdrawal notice 
has not previously been issued, it will be 
issued at the same time the emergency 
suspension notice is issued.

E. , Any notice, decision, or order issued by 
the Administrator under this section, and any 
documents filed by an accredited person or 
approved training course provider in a 
hearing under this section, shall be available 
to the public except as otherwise provided by 
section 14 of TSCA or by 40 CFR part 2. Any 
such hearing at which oral testimony is 
presented shall be open to the public, except 
that the Presiding Officer may exclude the 
public to the extent necessary to allow 
presentation of information which may be 
entitled to confidential treatment under 
section 14 of TSCA or 40 CFR part 2.

V. Im plem entation Schedu le
The various requirements of this MAP 

become effective in accordance with the 
following schedules:

' A. Requirements applicable to State Programs
1. Each State shall adopt an accreditation 

plan that is at least as stringent as this MAP 
within 180 days after the commencement of 
the first regular session of the legislature of 
the State that is convened on or after April
4,1994.

2. If a State has adopted an accreditation 
plan at least as stringent as this MAP as of 
April 4,1994, the State may continue to:

a. Conduct TSCA training pursuant to this 
MAP.

b. Approve training course providers to 
conduct training and to issue accreditation 
that satisfies the requirements for TSCA 
accreditation under this MAP.

c. Issue accreditation that satisfies the 
requirements for TSCA accreditation under 
this MAP.

3. A State that had complied with an 
earlier version of the MAP, but has not 
adopted an accreditation plan at least as 
stringent as this MAP by April 4,1994, may:

a. Conduct TSCA training which remains 
in compliance with the requirements of Unit
V.B. of this MAP. After such training has 
been self-certified in accordance with Unit
V.B. of this MAP, the State may issue 
accreditation that satisfies the requirement 
for TSCA accreditation under this MAP.

b. Sustain its approval for any training 
course providers to conduct training and 
issue TSCA accreditation that the State had 
approved before April 4,1994, and that 
remain in compliance with Unit V.B. of this 
MAP.

C. Issue accreditation pursuant to an earlier 
version of the MAP that provisionally 
satisfies the requirement for TSCA 
accreditation until October 4,1994.

Such a State may not approve new TSCA 
training course providers to conduct training 
or to issue TSCA accreditation that satisfies 
the requirements of this MAP until the State 
adopts an accreditation plan that is at least 
as stringent as this MAP.

4. A State that had complied with an 
earlier version of the MAP, but fails to adopt 
a plan as stringent as this MAP by the 
deadline established in Unit V.A.I., is subject 
to the following after that deadline date:

a. The State loses any status it may have 
held as an EPA-approved State for 
accreditation purposes under section 206 of 
TSCA, 15 U.S.C. 2646.

b. All training course providers approved 
by the State lose State approval to conduct 
training and issue accreditation that satisfies 
the requirements for TSCA accreditation 
under this MAP,

c. The State may not:
i. Conduct training for accreditation 

purposes under section 206 of TSCA, 15 
U.S.C 2646.

ii. Approve training course providers to 
conduct training or issue accreditation that 
satisfies the requirements for TSCA 
accreditation; or

iii. Issue accreditation that satisfies the 
requirement for TSCA accreditation.

EPA will extend EPA-approval to any 
training course provider that loses State 
approval because the State does not comply 
with the deadline, so long as the provider is 
in compliance with Unit V.B. of this MAP, 
and the provider is approved by a State that 
had complied with an earlier version of the 
MAP as of the day before the State loses its 
EPA approval.

5. A State that does not have an 
accreditation program that satisfies the 
requirements for TSCA accreditation under 
either an earlier version of the MAP or this 
MAP, may not:

a. Conduct training for accreditation 
purposes under section 206 of TSCA, 15 
U.S.C. 2646;

b. Approve training course providers to 
conduct training or issue accreditation that 
satisfies the requirements for TSCA 
accreditation; or

c. Issue accreditation that satisfies the 
requirement for TSCA accreditation.
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B. Requirements applicable to Training 
Courses and Providers

As of October 4,1994, an approved 
training provider must certify to EPA and to 
any State that has approved the provider for 
TSCA accreditation, that each of the 
provider's training courses complies with the 
requirements of this MAP. The written 
submission must document in specific detail 
the changes made to each training course in 
order to comply with the requirements of this 
MAP and clearly state that the provider is  
also in compliance with all other 
requirements of this MAP, including the new ’ 
recordkeeping and certificate provisions.
Each submission must include the following 
statement signed by an authorized 
representative of the training provider: 
“Under civil and criminal penalties of law 
for the making or submission of false or 
fraudulent statements or representations f 18 
U.S.C. 1001 and IS U.S.C. 2615), I certify that 
the training described in this submission 
complies with all applicable requirements of 
Title II of TSCA, 40CFR part 763, Appendix 
C to Subpart E, as revised, and any other 
applicable Federal, state, or local 
requirements.” A consolidated self- 
certification submission from each training 
provider that addresses all of its approved 
training courses is permissible and 
encouraged.

The Mil-certification must be sent via 
registered mail, to SPA Headquarters at the 
following address: Attn. Self-Certification 
Program, Field Programs Branch, Chemical 
Management Division (7404), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 401 M S t , 
SW., Washington, DC 20460, A duplicate 
copy of the complete submission must also 
be sent to any States from which approval 
had been obtained

The timely receipt of a complete self- 
certification by EPA and all approving States 
shall have the effect of extending approval 
under this MAP to the training courses 
offered by the submitting provider. If a self- 
certification is not received by the approving 
government bodies on or before die due date, 
the affected training course is not approved 
under this MAP, Such training providers 
must then reapply for approval of these 
training courses pursuant to the procedures 
outlined in Unit HL
C  Requirements applicable to Accredited 
Persons.

Persons accredited by a State with an 
accreditation program no less stringent than 
an earlier version of the MAP or by an EPA- 
approved training provider as of April 3, 
1994, are accredited in accordance with the 
requirements of this MAP, and are not

required to retake initial training. They must 
continue to comply with the requirements for 
annual refresher training in Unit 1.0. o f the 
revised MAP.
D. Requirements applicable to Non- 
Accredited Persons.

In order to perform work requiring 
accreditation under TSCA Title II, persons 
who are not accredited by a State with an 
accreditation program no less stringent than 
an earlier version of the MAP or by an EPA- 
approved training provider as o f April 3. 
1994, must comply with the upgraded 
training requirements of this MAP by no later 
than October 4,1994. Non-accredited persons 
may obtain initial accreditation on a 
provisional basis by successfully completing 
any of the training programs approved under 
an earlier version of the MAP, and thereby 
perform work during the first 6  months after 
this MAP takes effect However, by October
4,1994, these persons must have successfully 
completed an upgraded training program that 
folly complies with the requirements of this 
MAP in order to continue to perform work 
requiring accreditation under section 206 of 
TSCA, 15 U.S.C. 2646.

IFR Doc. 94-2281 Filed 2-2-94; 8:45 am) 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration

49 CFR Part 350
(F H W A  D o c k e t  N o . M C - 9 4 - 4 ]

RIN  2 1 2 5 - A D 3 0

Motor Carrier Safety Assistance 
Program; Amendment to Distribution 
Formula
AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Interim final rule; request for 
comments.

SUMMARY: This document modifies the 
Motor Carrier Safety Assistance Program 
(MCSAP) distribution formula to allow 
States with incompatible intrastate 
regulations limited participation in only 
the basic grant program beyond October
1,1994. It does not change the 
distribution formula pertaining to those 
States that have achieved compatibility 
with respect to both interstate and 
intrastate transportation. The revised 
formula is necessary to provide 
continued funding for States that have 
not achieved full compatibility in the 
enforcement of safety regulations 
applicable to intrastate transportation. 
Such States will be qualified through 
formula allocation, rather than suffering 
absolute loss of eligibility after 
September 30,1994.
DATES: This interim final rule is 
effective March 7 ,1994. Comments on 
this interim final rule must be received 
on or before April 4 ,1994 .
ADDRESSES: Submit written, signed 
comments to FHWA Docket No. M C- 
94-4 , room 4232, HCC-10, Office of the 
Chief Counsel, Federal Highway 
Administration, 400 Seventh Street,
SW., Washington. DC 20590. All 
comments received will be available fo r  
examination at the above address from • 
8:30 a.m. to 3:30 p.m., e.t., Monday 
through Friday, except legal Federal 
holidays. Those desiring notification of 
receipt .of comments must include a self- 
addressed, stamped postcard.
FOR FURTHER INFORMATION CONTACT: Ms. 
Linda Taylor, Office of Motor Carrier 
Safety Field Operations (202) 366-6308, 
or Ms. Grace Reidy, Office of the Chief 
Counsel, (202) 366-0834, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, DC 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m., e.t. Monday through Friday, 
except legal Federal holidays. 
SUPPLEMENTARY INFORMATION: The Motor 
Carrier Safety Assistance Program 
(MCSAP) was first authorized in  the 
Surface Transportation Assistance Act

of 1982 (sec. 404, Pub. L. 97-424, 96 
Stat. 2097, 2156) and most recently 
reauthorized by the Intermodal Surface 
Transportation Efficiency Act of 1991 
(ISTEA) (sec. 4002, Pub. L. 102-240,105 
Stat. 1914, 2140) which was signed into 
law on December 19,1991. The original 
authorization contained certain 
conditions States had to meet to be 
eligible for funding. One such condition 
required each State to adopt and enforce 
commercial motor vehicle safety 
regulations which are compatible with 
the Federal requirements. Title 49, Code 
of Federal Regulations (CFR), part 350 
was amended by a final rule published 
in the Federal Register on September 8, 
1992 (57 FR 40946), to reflect the 
mandates of the ISTEA. The amended 
rule, among other things, defined 
compatibility, with respect to interstate 
applicability, to mean identical with the 
Federal Motor Carrier Safety 
Regulations (FMCSR) and, with respect 
to intrastate applicability, to mean 
within the Tolerance Guidelines. The 
rule also required interstate 
compatibility to be achieved not later 
than October 1 ,1993. The FHWA’s 
Tolerance Guidelines, which set the 
compatibility requirements for intrastate 
regulations, were included, in the new 
regulation as appendix C to part 350 and 
future funding under MCSAP was 
conditioned on achieving intrastate 
compatibility by October 1,1994.

With this rulemaking, the FHWA is 
modifying part 350 to allow partial 
funding of States notwithstanding 
intrastate incompatibility. States that 
have not achieved full intrastate 
compatibility will receive 50 percent of 
their basic formula allocation. The 
formula funds which are withheld from 
those States which do not have 
compatible intrastate regulations will be - 
made available to States with 
compatible comprehensive, programs to 
conduct certain high priority projects 
that are innovative, successful, cost- 
effective and cost-efficient. This change 
is consistent with the legislative 
direction in the ISTEA to develop an 
improved distribution formula that both 
promotes innovative programs and 
provides incentives to States that 
increase compatibility, section 4002(k). 
Public Law 102-240. It rewards those 
States that have fully compatible 
interstate and intrastate safety 
regulations, encourages comprehensive 
programs, and provides funds for high 
priority areas. The amendment will also 
enable the FHWA to maintain a basic 
commercial motor vehicle inspection 
program uniformly and universally 
applied by the States through the 
continued availability of Federal funds.

The FHWA emphasizes that States 
must continue to meet the requirement 
for interstate compatibility, and this 
interim final rule change will not afreet 
that requirement. The FHWA believes 
that fully compatible safety and 
hazardous materials regulations are an 
essential element of MCSAP. Through 
the MCSAP, the FHWA, the States, and 
the Commercial Vehicle Safety Alliance 
(CVSA) have developed a coordinated, 
nationwide program of uniform 
inspections, enforcement, and data 
collection. This avoids duplication of 
efforts by the States and promotes 
compliance by the industry.

The modification made by this - 
interim final rule continues the progress 
made through MCSAP by permitting 
States with only intrastate variances to 
continue to participate in the basic 
program while providing a strong 
incentive for them to adopt and enforce 
compatible intrastate regulations.
C o m p a tib le  R e g u l a t io n s

A major goal of the MCSAP is to 
achieve nationwide uniform regulations, 
laws, and practices. The FHWA has 
determined that forty-nine States, the 
District of Columbia, and three 
territories have adopted compatible 
rules applicable to interstate commerce. 
Thirty-six States and territories have 
adopted compatible intrastate rules.
This is indicative of the significant 
progress that the States and the FHWA 
nave made largely through the MCSAP 
toward reaching the goal of national 
uniform commercial motor vehicle 
safety regulations and enforcement.

Ideally, State commercial motor 
vehicle laws would exactly mirror 
Federal regulations. Indeed, the States 
are encouraged to adopt regulations 
applicable to both interstate and 
intrastate commerce which are identical 
to the Federal regulations. Moreover, the 
FHWA strongly encourages States to 
implement a system which allows them 
to automatically adopt any new Federal 
regulation, which would preclude any 
question of futureincompatibility.and 
reduce the chance of an interruption in 
tire States’ MCSAP funding. The FHWA ' 
recognizes, however, that circumstances 
may exist which make complete 
adoption by the States difficult. The 
FHWA has therefore provided the States 
with limited flexibility, through the 
Tolerance Guidelines, to address these 
local issues. In accordance with the 
ISTEA mandate to issue these 
guidelines in formal regulations, they 
were included in the FMCSRs as 
appendix C to part 350 (57 FR 174, 
September 8 ,1992). The Tolerance 
Guidelines define the extent to which 
intrastate regulations can differ from the
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FMCSRs, yet still be considered to be 
compatible. Additional differences and 
industry exemptions are strongly 
discouraged. In order to gain FHWA’s 
approval of additional differences, a 
State must cany a heavy burden o f 
demonstrating that the difference would 
have little impact on commercial 
vehicle safety.

Without this modification to part 350, 
13 of the States who are currently 
participating in MCSAP may not qualify 
for any MCSAP formula grants in fiscal 
year (FY) 1995. These States (Alaska, 
Arizona, California, Iowa, Kentucky, 
Maine, Maryland, Minnesota, 
Mississippi, Nebraska, Pennsylvania, 
Washington, and Wisconsin) are 
allocated a combined total of $16.7 
million in Federal funds. These States 
conducted a combined total of 530,886 
of the 1.6 million driver/vehicle 
inspections done in FY 1992. If the 
current part 350 requirements are not 
changed as provided in this rule, these 
States will no longer receive any 
MCSAP funding, which provides a 
significant portion of the resources for 
them to conduct roadside commercial 
vehicle and driver inspections, safety 
and compliance reviews, uniform 
accident and safety data collection, drug 
and alcohol abatement programs and 
other similar activities which have 
contributed to the significant reduction 
of commercial vehicle accidents an our 
nation’s highways since MCSAP began 
in FY 1984. Thus, the FHWA has 
concluded that total loss of MCSAP 
funds for these States with some 
remaining intrastate incompatible rules 
and regulations would have an adverse 
impact on commercial motor vehicle 
safety.
Change to MCSAP Rule, Part 356

This change will allow for 
distribution of 50 percent of the basic 
formula allocation to those States which 
have incompatible intrastate regulations 
after September 30,1994. The FHWA 
has determined that a 50 percent 
reduction in an incompatible State's 
basic formula is significant enough to 
serve as an incentive to the State to 
enact compatible laws. It is believed 
that a lesser reduction would not send 
as strong a message to those States 
which still have incompatible 
regulations. Without this change in  Part 
350, the States with incompatible 
regulations would not be eligible to 
receive any Federal MCSAP funding for 
FY 1995.

The formula funds which are 
withheld from those States which do 
not have compatible intrastate 
regulations will be made available to 
States with comprehensive programs to

conduct certain high priority projects 
that are innovative, successfiil, cost- 
efficient and cost-effective. See 
§ 4002(k) of the ISTEA. States with 
incompatible intrastate regulations may 
also request these funds for activities 
aimed at achieving a comprehensive 
program.

A comprehensive program is one in 
which a State has and enforces 
compatible regulations which pertain to 
both interstate and intrastate 
transportation and has a motor carrier 
safety program which includes roadside 
inspections; compliance reviews; traffic 
enforcement; hazardous materials 
training; drug and alcohol enforcement; 
a fully-implemented SAFETYNET 
program, including the National 
Governors Association accident data 
collection, and as otherwise defined by 
FHWA policy. The FHWA believes that 
States which integrate these activities 
into their MCSAP have the most 
effective, cost efficient, and successful 
commercial vehicle safety programs.

States with comprehensive programs 
which are applying for these 
redistributed funds should request these 
funds for high priority projects. High 
priority projects are those projects 
identified by FHWA, in consultation 
with the States, as having the highest 
impact on commercial motor vehicle 
and driver safety. Generally, the FHWA 
would not support the use of these 
funds for activities that create one-time 
personnel hiring which could not be 
funded in following years. High priority 
projects will change from year to year to 
support the growth of the program. 
Current high priority projects include 
advanced brake inspection technologies, 
roadside data collection and 
communication devices, border 
enforcement to support the North 
American Free Trade Agreement, local 
commercial vehicle enforcement, and 
drug and alcohol enforcement activities.

S e c t i o n - b y - S e c t io n  A n a ly s is

Section  350.11 A dopting an d  
Enforcing C om patible Law s an d  
R egulations

This section is amended to correct an 
error which appears in § 350.11(a). This 
correction changes the word 
“applicable” to “inapplicable” in 
paragraph 350.11(a). This subsection 
provides the discretion to allow funding 
notwithstanding the incompatibility of 
State laws and regulations applicable to 
intrastate commerce.

Section  350.21 D istribution o f  Funds
This section is amended to clarify that 

full basic allocations will only be 
available to those States which have

adopted and are enforcing compatible 
regulations applicable to both interstate 
and intrastate commerce. States with 
incompatible intrastate regulations will 
be eligible for only 50 percent of the 
basic formula allocation.

A ppendix  C to Part 350, T oleran ce 
G uidelin es fo r  A dopting C om patible 
State R ules an d  R egulations

A paragraph is added to appendix C 
which allows limited funding for States 
which have incompatible intrastate 
regulations.

Rulemaking Analyses and Notices 

A dm in istrative P rocedu re A ct
The FHWA has waived prior notice 

and opportunity for public comment on 
this rule because it believes that such 
prior notice and opportunity for public 
comment, at this time, would be 
contrary to public interest within the 
meaning o f section 4(b)(3)(B) of the 
Administrative Procedure Act, 5 U.S.C. 
553(b)(3)(B).

The final MCSAP rule published on 
September 8 ,1992 , indicated that States 
must achieve compatibility with Federal 
safety rules within published Tolerance 
Guidelines by October 1 ,1994 , the first 
day of Federal fiscal year 1995. Based 
on State submissions for Federal fiscal 
year 1994, the FHWA now believes that 
13 States have not yet achieved an 
acceptable level of compliance for 
intrastate safety rules and, unless 
changes are made in such State laws, 
these States will lose all MCSAP 
funding on October 1 ,1994 . Each of 
these States, however, has achieved full 
interstate compliance and substantial 
intrastate compliance. The FHWA has 
decided that it should revise the amount 
of MCSAP funds subject to reduction 
due to a lack of intrastate compatibility 
to ensure that important safety programs 
may be continued in the States while 
providing an incentive to States to 
achieve further intrastate compatibility 
with Federal motor carrier safety rules.

By promulgating an interim final rule 
at this time, die FHWA hopes to provide 
State legislatures sufficient time to 
consider amendments to State laws, if  
necessary. Typically, State legislatures 
meet during the first three months of the 
calendar year. While the FHWA notes 
that the effect of this interim final rule 
is to lessen the reduction in MCSAP 
funds States will experience unless they 
revise their intrastate rules, the FHWA 
also recognizes that this action will 
reinforce for the States the 
consequences of this incompatibility. 
Concurrent with this action, the FHWA 
is writing to the 13 affected States 
explaining the basis for determining that
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their intrastate rules do not fall within 
the Tolerance Guidelines.

Likewise, the FHWA believes that 
adopting an interim final rule at this 
time will provide State agencies with 
adequate time to adjust their programs 
to accommodate lower MCSAP binding 
levels before October 1,1994. If the 
FHWA delays this action to accept 
public comment before taking the 
action, the FHWA believes that States 
will not have adequate notice before 
October 1 ,1994 , to take action to avoid 
the reduction in MCSAP funds or to 
plan accordingly.

For these reasons, the FHWA finds 
that it would be contrary to the public 
interest to provide notice and 
opportunity for public comment before 
issuing this rule. Nevertheless, the 
FHWA is opening a public docket for 
this rule and providing 60 days for the 
receipt of public comment. The FHWA 
will consider all comments received 
during this 60 day period in 
determining whether any revision is 
necessary to the rule published today.

E xecutive O rder 12866 (R egulatory 
Planning an d  R eview ) an d  DOT 
R egulatory P olicies an d  P rocedures

The FHWA has determined that this 
document does not contain significant 
regulatory action under Executive Order 
12866 or a significant regulation under 
the regulatory polices and procedures of 
the DOT. It is anticipated that the 
economic impact of this rulemaking will 
be minimal; therefore, a full regulatory 
evaluation is not required. There should 
be no economic impact on private 
entities as the action is entirely related 
to adjusting distribution of funds to 
public entities to maintain or enhance 
enforcement of safety regulations. This 
rule will allow the 13 States with 
identified intrastate incompatibilities to 
remain in the MCSAP at a 50 percent 
funding level. The additional funds 
made available from these incompatible 
States will potentially provide increased 
funding for innovative and high priority 
projects for the States with 
comprehensive programs.

R egulatory F lex ib ility  A ct

In compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601^612), the 
FHWA has evaluated the effects of this 
rule on small entities. Based on the 
evaluation, the FHWA hereby certifies 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This rule relates to the requirements 
States must meet to qualify for Federal 
funding under the MCSAP. This rule 
does not impose any direct requirement

on small entities that will result in 
increased economic costs.

E xecutive O rder 12612 (Federalism  
A ssessm ent)

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612. This is a grant program to induce 
States to adopt compatible safety 
regulations. The effect of the change 
adopted today will be to reduce the 
impact on States that have made 
substantial efforts to adopt compatible 
regulations, but which do not fully 
comply. The action increases the 
individual discretion of States which 
would otherwise lose access to Federal 
funds because of exemptions and other 
tolerances applicable to wholly 
intrastate transportation.

E xecu tive O rder 12372 
(Intergovernm ental R eview )

Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities apply to this program.
P aperw ork R eduction  A ct

This action does not CQntain a 
collection of information requirement 
for purposes of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501- 
3520.

N ation al E nvironm ental P olicy  A ct
The agency has analyzed this action 

for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et. s eq .) and has determined 
that this action would not have any 
effect on the quality of the environment.

R egulation  Id en tification  N um ber
A regulation identification number 

(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.

L i s t  o f  S u b je c ts  in  4 9  C F R  P a r t  3 5 0

Grant programs—transportation, 
Highway safety, Highways and roads, 
Motor carriers, Motor vehicle safety, 
Penalties, Uniformity.

Issued on: January 25 ,1994 .
Rodney E. Slater,
F ederal Highway Administrator.

In consideration of the foregoing, the 
FHWA is amending title 49, Code of

Federal Regulations, subtitle B, chapter 
III, part 350 as follows:

PART 350—[AMENDED]

1. The authority citation for part 350 
continues to read as follows:

Authority: 49 U.S.C. app. 2301-2304, 
2505-2507; 49 U.S.C. 3102; Secs. 401-404, 
Pub. L. 97-424, 96 Stat. 2097, 2154; Sec. 
15(d), Pub. L. 101-5 0 0 ,1 0 4  Stat. 1213,1219; 
Secs. 4002 and 4009, Pub. L. 102-240,105  
Stat. 2140; and 49 CFR 1.48.

2. Section 350.11 is amended by 
revising paragraph (a) to read as follows:

§  3 5 0 .1 1  A d o p tin g  a n d  e n f o r c in g  
c o m p a t ib le  la w s  a n d  r e g u la t io n s .

(a) No funds shall be awarded under 
this part to States that do not adopt and 
enforce laws and regulations that are 
compatible with the FMCSR (except as 
may be determined by the 
Administrator to be inapplicable) and 
the FHMR, unless otherwise provided in 
the Tolerance Guidelines (appendix C to 
this part).
*  *  *  *  _ *

3. Section 350.21 is amended by 
adding paragraph (d)(3) to read as 
follows:

§  3 5 0 .2 1  D is tr ib u tio n  o f  fu n d s .
♦  *  *  *

(d) * * *
(3) Beginning on October 1 ,1994, and 

each October 1 thereafter, more than 50 
percent of the basic formula allocation 
provided for in this section if any such 
State has adopted and is enforcing 
compatible regulations applicable to 
interstate transportation, but has not 
adopted or is not enforcing compatible 
regulations applicable to intrastate 
transportation.
*  it  it  it  it

A p p e n d ix  C  [A m e n d e d ]

4. Appendix C to part 350 is amended 
by adding a new paragraph (j) under 
item number 3 to read as follows:
* * , * * *

3. Tolerance Guidelines for State Rules and 
Regulations Where the U.S. Department of 
Transportation Regulations do not apply
it  it  it  it  it

(j) States whose rules and regulations do 
not meet these guidelines may still be 
considered qualified for participation under 
§ 350.21. However, their formula allocations 
for basic grant funds will be subject to the 
limitations of § 350.21 (d).
[FR Doc. 94-2118 Filed 2-2-94; 8:45 am]
BILUNG CODE 4910-22-P
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DEPARTMENT OF EDUCATION

DEPARTMENT OF LABOR

Cooperative Demonstration—School- 
to-Work Opportunities State 
Implementation Grants Program

AGENCIES: Department of Education and 
Department of Labor.
ACTION: Notice of final priority, selection 
criteria, and other requirements for 
Fiscal Year 1994.

SUMMARY: The Secretaries of Education 
and Labor announce an absolute priority 
for awards to be made in fiscal year 
1994 to enable States, to implement 
plans for statewide School-to-Work 
Opportunities systems. These systems 
would offer young Americans access to 
programs designed to prepare them for 
a first job in high-skill, high-wage 
careers, and to increase their 
opportunities for further education. The 
Secretaries also announce selection 
criteria that will be applied in 
evaluating applications submitted for 
this competition.
EFFECTIVE DATE: The provisions in this 
notice take effect either 45 days after 
publication in the Federal Register or 
later if the Congress takes certain 
adjournments. If you want to know the 
effective date of these provisions, call or 
write the Department of Education 
contact person.
FOR FURTHER INFORMATION CONTACT: 
Marian Banfield, U.S. Department of 
Education. Telephone: (202) 205-8838. 
Or Janet Moore, U.S. Department of 
Labor. Telephone (202) 219-5281. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1 -800-877-8339  
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: 
Background

The Departments of Education and 
Labor have entered into a partnership to 
establish a national framework within 
which all States can create statewide 
School-to-Work Opportunities systems. 
These systems will help our youth 
acquire the knowledge, skills, abilities, 
and labor market information they need 
to make a smooth and effective 
transition from school to career-oriented 
work or to further education or training.

Currently, three-fourths of America’s 
high school students enter the 
workforce without baccalaureate 
degrees. Many of them do not possess 
the basic academic and entry-level 
occupational skills necessary to succeed 
in the changing workplace.,

Unemployment among American youth 
is intolerably high, and earnings of high 
school graduates have been falling 
relative to those with more education. In 
addition, the American workplace is 
changing in response to heightened 
international competition and new 
technologies, and these forces, which 
are ultimately beneficial to the Nation, 
are shrinking the demand for and 
undermining the earning power of 
unskilled labor. The School-to-Work 
Opportunities initiative is the result of 
a broad-based and growing interest in 
creating school-to-work transition 
systems in which young Americans 
choose and navigate paths to productive 
and progressively more rewarding roles 
in the workplace.

Under the School-to-Work 
Opportunities initiative and the fiscal 
year 1994 Cooperative Demonstration 
Program competition, Federal funds will 
be used as “venture capital” to 
stimulate State and local creativity in 
establishing statewide School-to-Work 
Opportunities systems. To achieve this 
systemic reform, States may choose to 
build on and enrich current promising 
programs such as tech-prep education, 
career academies, school-to- 
apprenticeship, cooperative education, 
youth apprenticeship, and business- 
education compacts, that can be 
developed into programs under a 
School-to-Work Opportunities system. 
Through the formation of partnerships 
among secondary and postsecondary 
educational institutions, private and 
public employers, labor organizations, 
government, community groups, 
parents, and other key groups, 
communities will take ownership and 
responsibility for giving American 
youth access to skills and employment 
opportunities that will launch them on 
paths leading to high-skill, high-wage 
careers. Together, States and localities 
will take the lead in determining goals 
and priorities, developing new 
strategies, and measuring progress.

The Federal role in the School-to- 
Work Opportunities initiative is 
important, but limited to the 
establishment of broad national criteria 
and a framework within which States 
create School-to-Work Opportunities 
systems. The Federal role is to (a) invest 
in State and local initiatives by 
providing seed capital; (bj help States 
and localities learn from each other and 
from the experience of our international 
competitors; (c) build a knowledge base 
of effective school-to-work models, 
including strategies that meet the needs 
of disadvantaged youth and that can be 
implemented successfully in poor 
communities; and (d) create a national

framework through common core 
criteria and national standards.
School-to-Work Opportunities Systems

The School-to-Work Opportunities 
initiative provides for a substantial 
degree of State flexibility and 
experimentation, but all State systems 
will share the following common 
features and basic program components.

The basis of a School-to-Work 
Opportunities system is (1) the 
integration of work-based and school- 
based learning that provides students, to 
the extent practicable, with broad 
instructioii on all aspects of the industry 
students are preparing to enter, (2) the 
integration of occupational and 
academic learning, and (3) the linking of 
secondary and postsecondary education.

To build bridges from school-to-work, 
programs must provide students with an 
integrated array of learning experiences 
in the classroom and at the worksite. In 
order to ensure that students receive 
these learning experiences, all School- 
to-Work Opportunities programs must 
incorporate three basic program 
components: Work-based learning, 
school-based learning, and connecting 
activities. These three core components 
include—-

• Work-based learning that includes 
providing students with a planned 
program of job training and experiences 
relevant to a student’s career and 
leading to the award of a skill 
certificate, paid work experience, 
workplace mentoring, and instruction in 
general workplace competencies.

• School-based learning that includes 
career awareness and career exploration 
and counseling, initial selection of a 
career major by interested students not 
later than the beginning of the 11th 
grade, a coherent multi-year sequence of 
instruction typically beginning no later 
than the eleventh grade and ending 
typically after at least one year of 
postsecondary education tied to high 
academic and skill standards, which 
would be developed under the proposed 
“Goals 2000: Educate America Act,” 
and regularly scheduled evaluations to 
identify students’ academic strengths 
and weaknesses, academic progress, 
workplace knowledge, and goals; and

• Connecting activities to ensure 
coordination between the work-based 
and school-based learning components 
of each School-to-Work Opportunities 
program, which includes matching 
students with employers’ work-based 
learning opportunities, serving as a 
liaison among employer, school, 
teacher, parent, and student 
participants, providing technical 
assistance to employers and others in 
designing work-based learning
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components, providing assistance to 
students who have completed the 
program in finding appropriate 
employment, continuing their 
education, or obtaining additional 
training, collecting information 
regarding the outcome of students’ 
participation in the School-to-Work 
Opportunities program, and linking 
youth development activities under the 
School-to-Work Opportunities program 
with employers’ strategies for upgrading 
the skills of their workers.

School-to-Work Opportunities 
programs will result in students 
attaining: (1) A high school diploma or 
its equivalent, (2) a certificate or 
diploma recognizing successful 
completion of one or two years of 
postseçondary education, if appropriate, 
and (3) a skill certificate. In addition, 
these students will be ready to begin a 
first job on a career track and pursue 
further education and training.
Grant Program Schedule

The School-to-Work Opportunities 
initiative is proceeding on two funding 
tracks—(1) during fiscal year 1994, the 
initiative is being funded under current 
legislative authority in the Job Training 
Partnership Act and the Carl D. Perkins 
Vocational and Applied Technology 
Education Act (Perkins Act); and (2) for 
fiscal years 1995 through 2002, the 
Departments plan to fund the initiative 
under the proposed “School-to-Work 
Opportunities Act of 1993,” which was 
introduced in Congress on August 5,
1993 as H.R. 2884 and S.1361. The 
funds will be made available through a 
grants program. The Department of 
Education and the Department of Labor 
are jointly designing and providing for 
the administration of a State grants 
program, that consists of—

(a) Development Grants, that are 
currently being awarded to each State 
for developing a statewide School-to- 
Work Opportunities plan; and

(b) Implementation Grants, as 
described in this notice, awarded 
competitively to States that can 
demonstrate substantial ability to begin 
full-scale operations and implement the 
statewide plan.

The Secretaries have reserved 
approximately $250,000 in fiscal year
1994 funds appropriated under the Job
Training Partnership Act, to assist the 
Territories in developing and 
implementing School-to-Work 
Opportunities systems. Specific 
information regarding the availability of 
these funds will be announced at a later 
date. I v

The efforts that take place under both 
current authority and the proposed 
legislation are built on a phased-in

approach that allows States to “come on 
line” at different points in time, 
depending on each State’s readiness to 
undertake broad-scale change and on 
the availability of funds. Development 
Grants financed from funds requested 
by the Department of Labor under the 
Job Training Partnership Act began to be 
awarded to States during December,
1993 and are continuing to be awarded 
in January, 1994 to permit States to 
begin or enhance planning and 
developmental efforts to create 
comprehensive statewide School-to- 
Work Opportunities systems.

Each Development Grant discussed 
above is being awarded for a nine- 
month period. The Secretaries may 
make additional Development Grants 
available subsequent to that period to 
States that do not receive an 
Implementation Grant under this 
competition, if those States demonstrate 
substantial progress towards developing 
a comprehensive statewide School-to- 
Work Opportunities plan and if they 
demonstrate that Federal funds will be 
used effectively.

Implementation Grants Competition
By this notice, the Secretaries are 

reserving a portion of the funds 
appropriated under the Perkins Act in 
fiscal year 1994 for grants to States to 
implement statewide School-to-Work 
Opportunities systems based on State 
plans. The Secretaries are also 
establishing selection criteria to be 
applied in evaluating applications for 
those funds. The Secretaries are limiting 
eligibility for implementation grants to 
States because the Secretaries have 
concluded that, for this competition, the 
purposes of 34 CFR 426.4(b)(2) can best 
be achieved by awarding grants only to 
State level applicants. Implementation 
Grants will be funded for up to a five- 
year period. The Secretaries anticipate 
that continuation awards will be funded 
under the School-to-Work Opportunities 
legislation, once it is enacted. Although 
there may be certain differences 
between requirements under the 
legislation as eventually enacted and 
grant requirements under this notice, 
the Secretaries do not expect these to be 
fundamental.

Grantees under this competition will 
be required to fund local partnerships to 
carry out activities under the School-to- 
Work Opportunities program. The 
Secretaries intend grantees to fund local 
partnerships through subgrants, as 
authorized by the fiscal year 1994 
Department of Education 
Appropriations Act (Pub. L. 103-112).

On October 14 ,1993 , the Secretaries 
of the Departments of Education and 
Labor published a notice of proposed

priority and proposed selection criteria 
for this program in the Federal Register 
(58 FR 53388).

Note: This notice of final priority does not 
solicit applications. A notice inviting 
applications under this competition is 
published in a separate notice in this issue 
of the Federal Register.

Analy sis of Comments and Changes

In response to the Secretaries’ 
invitation in the notice of proposed 
priority, 27 parties submitted 
comments. An analysis of the comments 
and of the changes since publication of 
the notice of proposed priority is 
published as an appendix to this notice.

Changes in the Notice

In responding to comments received 
and in developing the final notice, the 
Secretaries have considered the 
persuasiveness of the numerous 
suggestions made by the various 
commenters. The Secretaries have also 
considered the House and Senate 
School-to-Work Opportunities bills 
currently being considered by Congress. 
The Secretaries have made some of the 
changes suggested by commenters 
because the Secretaries concluded that 
these changes served to further the 
purposes of the School-to-Work 
Opportunities initiative. In addition, in 
the interest of facilitating grantees’ 
transition horn funding under the 
Cooperative Demonstration authority to 
funding under the anticipated School- 
to-Work Opportunities legislation, the 
Secretaries have also made changes that 
are consistent with the Cooperative 
Demonstration authority in the Carl D. 
Perkins Vocational and Applied 
Technology Education Act, and, where 
possible, with the House and Senate 
bills. Ultimately, although there may be 
certain differences between the 
legislation as enacted and the notice, the 
Secretaries do not expect these to be 
fundamental. To the extent that any 
differences exist, the Secretaries plan to 
provide grantees with appropriate 
technical assistance and support in the 
transition from funding under the 
Cooperative Demonstration authority to 
systems funding under the anticipated 
School-to-Work Opportunities 
legislation;

An analysis of the comments and of 
the changes in the notice since 
publication of the proposed priority and 
selection criteria is published as an 
appendix to this notice. The following 
changes made to the notice are 
described in the order that they appear 
in the notice; technical and other minor 
changes are not addressed:

(a) D efinitions
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(1) “A ll stu den ts”. Reference to 
“students who have dropped out of 
school’* has been added to the definition 
of the term “ All students’’ to clarify that 
drop-out youth are included within the 
term and that, therefore, drop-out youth 
are intended to be served under the 
School-to-Work Opportunities program.

(2) “A ll asp ects o f  th e indusU y”. The 
term “Elements of an industry” has 
been replaced by the term “All aspects 
of the industry” for the purpose of 
achieving consistency with the 
proposed School-to-Work Opportunities 
legislation, as well as with the Carl D. 
Perkins Vocational and Applied 
Technology Education Act, both of 
which utilize the term “all aspects of 
the industry.” In defining the term, the 
Secretaries have chosen to apply the 
definition contained in 34 CFR 400.4(b) 
of the regulations implementing the 
Perkins Act. The use of the term “All 
aspects of the industry” rather than 
“Elements of the industry” is not 
intended to affect a change upon this 
competition or upon the requirements 
contained in the notice.

(3) “C areer m ajor“. Paragraph (d) of 
the definition of “Career major” has 
been revised to indicate that a student 
participating in a School-to-Work 
Opportunities program may satisfy the 
requirement for a high school diploma 
by earning the “equivalent” of a high 
school diploma. The determination of 
what is the “equivalent” of a high 
school diploma is left to each State. 
Paragraph (e) of the definition of 
“Career major” has been revised by 
adding the clause “or admission into a 
degree granting college or university.” 
This change is meant to clarify that 
admission into a degree-granting college 
or university is one example of the 
further education and training to which 
a career major may lead.

(4) “P artn ership**. The definition of 
the term “Partnership” has been revised 
by'adding the words “non-managerial” 
before the word “employee”; The intent 
is to clarify what type of employee is 
being referred to in the reference to 
“labor organizations or employee 
representatives.”  The Secretaries 
consider it likely that managerial 
employees will be represented within 
the category of “employers. ” In ' 
addition, the definition of “Partnership” 
has been revised to include within the 
illustrative list of “other entities” that 
may be included in a partnership 
national trade associations working at 
the local level; proprietary institutions 
of higher education, as defined in 
section 481(b) of the Higher Education 
Act of 1965 (20 U.S.C. 1088(b)), which 
continue to meet the eligibility and 
certification requirements under section

498 of such Act; and vocational student 
organizations.

(5) “S k ill c ertifica te“. The definition 
of the term “Skill certificate” has been 
revised to clarify that the term is 
intended to refer to a portable, industry- 
recognized credential, that certifies that 
a student has mastered skills that are 
benchmarked to high-quality standards. 
In addition, under the revised 
definition, prior to the development of 
skill standards under the proposed 
Goals 2000: Educate America Act, States 
are required to develop skill standards 
under a process described in their plan. 
Those standards also must be 
benchmarked to high-quality standards.

[6] “W orkplace m en tor”. T he 
definition of the term “Workplace 
mentor” has been revised to clarify that 
a workplace mentor may be either an 
employee at the workplace in which 
work-based learning is being provided, 
or another individual approved by the 
employer. This revision makes clear that 
individuals such as special educators, 
vocational rehabilitation counselors, job 
coaches, and work-study coordinators, 
may serve as workplace mentors for all 
students, including, in particular, 
students with disabilities. In addition, 
the definition has been revised to 
require workplace mentors to possess 
both the skills and knowledge to be 
mastered by the student whom they are 
mentoring in the workplace.

(b) A bsolu te Priority
(1) C ollaboration  with appropriate  

o ffic ia ls  (Paragraph (b)(2)). The priority 
has been revised to require collaboration 
with the State educational agency rather 
than the chief State school officer in the 
implementation of School-to-Work 
Opportunities systems. The Secretaries 
have made this change in order to be 
consistent with both the House and 
Senate bills. A corresponding change 
has been made to paragraph (b)(1) of the 
selection criterion “Collaboration and 
Involvement by Key Partners.”

(2) A ctive án d  con tin u ed  involvem ent 
o f  in terested  p arties (paragraph (b)(3)). 
The priority has been revised to include 
a reference to “related services 
personnel” following the reference to 
teachers, in the illustrative list of 
interested parties whose active and 
continued involvement in States’ 
School-to-Work Opportunities systems 
may be obtained by States. In addition, 
in the interest of consistency with the 
proposed School-to-Work Opportunities 
legislation that is expected to govern 
future funding of State School-to-Work 
Opportunities systems and in response 
to comments, the Secretaries have 
added human services agencies, 
language minority communities, Private 
Industry Councils established under the

Job Training Partnership Act, vocational 
student organizations, and State or 
regional cooperative education 
associations, to the illustrative list of 
interested parties.

(3) C oordination  o f  th e u se o f  fu n d s  
(paragraph (b)(4)). The priority has been 
revised to include the Job Opportunities 
Basic Skills Training Program, 
authorized under part F, title IV, of the 
Social Security Act (42 U.S.C. 681 et 
seq .)f programs of the National and 
Community Service Act of 1999 (42 
U .S.C  12501 et seq .), and programs of 
the Higher Education Act of 1965 (20 
U.S.C. 1001 et seq .), among the related 
Federal programs with which States are 
directed to coordinate their School-to- 
Work Opportunities systems.

(4) S tate training strateg ies (new  
paragraph  (b)(5)). The priority has been 
revised to include a new paragraph
(b)(5) requiring that States describe their 
strategies for providing training for 
teachers, employers, mentors, 
counselors, and other parties in the 
States’ School-to-Work Opportunities 
systems. The Secretaries view this 
change as being consistent with the 
intent of the School-to-Work 
Opportunities initiative which calls for 
innovation and fundamental change in 
States’ secondary school academic and 
skill training.

(5) Ensuring opportu n ities fo r  young 
w om en to p artic ip ate (paragraph (b)(8)). 
The priority has been revised so that, 
rather than being required simply to 
describe how States will ensure 
opportunities for young women to 
participate in School-to-Work 
Opportunities programs. States are 
required to describe the goals and the 
methods that they will use, such as 
awareness and outreach, to ensure 
opportunities for young women to 
participate in School-to-Work 
Opportunities programs in a manner 
that leads to employment in high- 
performance, high-paying jobs in non- 
traditional employment,

(6) Ensuring opportu n ities lead in g  to 
em ploym en t (paragraph (b)(9)). The 
priority has been revised to clarify that 
States must describe how they will 
ensure opportunities for low-achieving 
students, students with disabilities, and 
drop-outs, to participate in School-to- 
Work Opportunities programs in a 
manner that leads to employment in 
high-performance, high-paying jobs. 
This revision renders paragraph (b)(9) 
consistent with paragraph (b)(8), under 
which States must describe how they 
will ensure similar opportunities for 
young women to participated

(7) S erv ice to areas with high  
con cen  trations o f  p o o r  an d  
disadvan taged  youth (paragraph
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(b)(13)). The priority has been revised to 
require States to describe: (1) How their 
systems will be expanded over time to 
cover all geographic areas and (2) how 
proposed School-to-Work Opportunities 
systems will address the needs of 
students from all communities, 
including areas with high 
concentrations of poor and 
disadvantaged youth. (A parallel change 
has been made to the “Comprehensive 
Statewide System” selection criterion.)

(c) G eneral Program  R equ irem ents
(1) B asic Program  C om ponents. The 

“General Program Requirements” 
section, containing the basic 
components of the School-to-Work 
Opportunities program, has been 
revised to indicate that the high school 
diploma requirement may be satisfied 
when a student is awarded the 
“equivalent” of a high school diploma, 
as determined under standards 
developed by the State. (Parallel 
changes have been made to the 
definition of the term “career major” 
and to paragraph (e) of the “Local 
Programs” criterion,) In addition, 
paragraph (a)(1) of the “General Program 
Requirements” section of the priority 
has been revised to provide that one of 
the bases of a School-to-Work 
Opportunities system is the integration 
of work-based learning and school- 
based learning “that provides 
participating students, to the extent 
practicable, with broad instruction in all 
aspects of the industry the students are 
preparing to enter.” (As previously 
noted, a definition of the term “all 
aspects of the industry” has been 
provided in the “Definitions” section of 
this notice.)

(2) W ork-based Learning. The 
reference to “Broad instruction in a 
variety of elements of an industry” has 
been deleted from the work-based 
learning component of the “General 
Program Requirements” section, since 
reference to broad instruction in all 
aspects of the industry that students are 
preparing to enter is now made in 
paragraph (a)(1) of the basic components 
section of the priority. (See discussion 
above in paragraph (c)(1) of this 
summary).

(3) S ch oo l-based  Learning. The 
school-based learning component has 
been revised to require, among other 
stated elements, “career awareness and 
career exploration.and counseling 
(beginning at the earliest possible age)” 
in order to help interested students to 
identify, select, or reconsider, their 
interests, goals, and career majors, 
“including thosenptions that may not 
be traditional for their gender, race, or 
ethnicity.” This change makes clear that 
promotion o f career awareness and

exploration of all career options, at an 
early age, is desirable. The 
determination of the age at which career 
awareness, career exploration, and 
counseling should appropriately begin, 
is left to the States. And, the section of 
the school-based learning component 
containing the requirement for regularly 
scheduled evaluations has been revised 
to require those evaluations to identify 
students’ academic strengths, 
weaknesses, and “academic progress,
workplace knowledge, and goals 
★  *

(4) C onnecting A ctivities. The 
connecting activities component has 
been revised to include, among other 
required elements, “Providing 
assistance to schools and employers to 
integrate school-based and work-based 
learning and integrate academic and 
occupational learning.” In addition, the 
Secretaries have revised this component 
to provide an illustrative list of post 
program outcome information that 
grantees may include among the types 
of information they collect. The list 
includes information on gender, race, 
ethnicity, socio-economic background, 
limited-English proficiency, and 
disability.

(d) E xam ples o f  S tatew ide A ctivities. 
Reference to “related services 
personnel” has been added to the list of 
those individuals in paragraph (c) for 
whom training could be provided by a 
grantee under this priority. In addition, 
the outreach activities in paragraph (b) 
have been revised to include the clause 
“stimulating the development of 
partnerships in poor communities.” 
And, paragraph (h) has been added to 
provide that States may work with 
“localities to recruit and retain all 
students in School-to-Work 
Opportunities programs, including 
those from a broad range of backgrounds 
and circumstances.”

(e) A llocation  o f  Funds ¿o L oca l 
P artnerships. When the notice of 
proposed priority was published, the 
Departments did not have the authority 
to require States to award subgrants to 
local partnerships with funds awarded 
under this competition. The 1994 
Department of Education Appropriation 
Act (Pub. L. 103-112), included a 
provision authorizing grantees of funds 
under this competition to make 
subgrants to localities for carrying out 
School-to-Work Opportunities projects. 
In light of this new authority, the notice 
has been modified so that it now 
requires States receiving School-to- 
Work Opportunities Implementation 
grants under this competition to 
distribute to local partnerships 65 
percent of the amounts they receive, as 
subgrants to localities. Under the

pending legislation, we expect that this 
amount will increase to 75 percent in 
the second year, and 85 percent in each 
year thereafter.

(f) E xam ples o f  A ctivities fo r  L oca l 
P artnerships. New paragraphs (f), (1),
(m), and (n) have been added so that 
included among allowable activities for 
local partnerships are: providing career 
exploration and awareness services, 
counseling and mentoring services, 
college awareness, and other services to 
prepare students for the transition from 
school to work; designing local 
strategies to provide adequate planning 
time and staff development activities for 
teachers, school counselors, and related 
services personnel; enhancing linkages 
between after school, weekend, and 
summer jobs, and opportunities for 
career exploration and school-based 
learning; and conducting outreach to all 
students in a manner that most 
appropriately meets their needs and the 
needs of their communities. 
Redesignated paragraph (g) has been 
changed to specifically include disabled 
students in graduation assistance 
programs.

(g) Safeguards. A reference to labor 
standards has been added to paragraph
(d) under “Safeguards,” to clarify that 
all existing labor standards must be 
applied to School-to-Work 
Opportunities systems funded under 
this competition. Under paragraph (d) as 
revised, States are required to provide 
all students with adequate and safe 
equipment and a safe and healthful 
workplace in conformity with all health, 
safety, and labor standards of Federal, 
State, and local law.

(h) S election  C riteria fo r  Evaluating  
A pplication s. In the discussion of the 
application review process, the 
Secretaries have clarified that, among 
the factors upon which the Secretaries 
will base their funding decisions are the 
replicability, sustainability, and 
innovation of the School-to-Work 
Opportunities plans described in the 
States’ applications.

(i) S election  C riteria
(1) C om prehensive Statew ide System . 

In the “Comprehensive Statewide 
System” criterion, the Secretaries have 
made a revision to clarify that each State 
must propose a feasible plan for 
expanding the School-to-Work 
Opportunities system so that students in 
all parts of the State, including 
communities with high concentrations 
of poor and disadvantaged youth, will 
have the opportunity to participate in 
the State’s’School-to-Work 
Opportunities program within a 
reasonable period of time. This criterion 
is intended to ensure that State skill 
standards and methods of skill
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assessment are benchmarked to high 
quality standards and that students 
receiving skill certificates under the 
School-to-Work Opportunities program 
will have the opportunity to enter high- 
skill, high-wage, employment 
Accordingly, the question “Does the 
State’s process for assessing skills reflect 
the needs of high performance 
workplaces as well as meet the 
requirements of broad clusters of related 
occupations and industries, rather than 
those of individual jobs or 
occupations?” has been added to this 
criterion.

(2) Involvem ent by  K ey P arties. Under 
this criterion. States will be evaluated 
on whether they propose effective and 
convincing strategies for obtaining the 
active and continued involvement in the 
School-to-Work Opportunities program 
of employers and other interested 
parties within the State. The criterion 
has been revised to reflect the 
Secretaries’ intent that each State obtain 
input, from employers and other key 
parties, on the State’s plans for a 
proposed School-to-Work Opportunities 
system, prior to submitting an 
application for funds under this 
competition.

(3) R esou rces. The “Resources” 
selection criterion has been revised to 
include the question: “Does the 
applicant limit administrative costs in 
order to maximize the amounts spent on 
delivery of services to students enrolled 
in School-to-Work Opportunities 
programs?” Accordingly, applications 
will be reviewed to ascertain, among 
other things, whether States are 
planning to limit State and local 
partnership administrative costs in 
order to direct as large a portion of the 
funds received as possible toward 
providing academic and training 
services to students participating in 
their School-to-Work Opportunities 
programs.

(4) Student P articipation . The 
“Student Participation” selection 
criterion has been revised to include 
“students with limited-English 
proficiency and academically talented 
students.” The intent is to be consistent 
with the definition of the term "A ll 
students” (and to further clarify that 
School-to-Work Opportunities systems 
are intended to meet the needs of 
academically talented students).

Cooperative Demonstration—School- 
To-Work Opportunities Implementation 
Grants
Definitions

As used in this notice—
“All aspects of an industry” includes, - 

with respect to a particular industry that

a student is preparing to enter, 
planning, management, finances, 
technical and production skills, 
underlying principles of technology, 
labor and community issues, health and 
safety, and environmental issues related 
to that industry;

“All students” means students from a 
broad range of backgrounds and 
circumstances, including disadvantaged 
students, students of diverse racial, 
ethnic, and cultural backgrounds, 
students with disabilities, students with 
limited-English proficiency, students 
who have dropped out of school, and 
academically talented students;

“Career major” means a coherent 
sequence of courses or field of study 
that prepares a student for a first job and 
that—

(a) Integrates occupational and 
academic learning, integrates work- 
based and school-based learning, and 
establishes linkages between secondary 
and postsecondary education;

(b) Prepares the student for 
employment in broad occupational 
clusters or industry sectors;

(c) Typically includes at least two 
years of secondary school and one or 
two years of postsecondary education;

(d) Results in the award of a high 
school diploma or its equivalent, a 
certificate or diploma recognizing 
successful completion of one or two 
years of postsecondary education (if 
appropriate), and a skill certificate; and

(e) May lead to further training, such 
as entry into a registered apprenticeship 
program, or admission into a degree
granting college or university.

“Partnership” means a local entity 
that is responsible for local School-to- 
Work Opportunities programs and that 
consists of employers, public secondary 
and postsecondary educational 
institutions or agencies, and labor 
organizations or non-managerial 
employee representatives, and may 
include other entities, such as non
profit or community-based 
organizations, rehabilitation agencies 
and organizations, registered 
apprenticeship agencies, local 
vocational education entities, local 
government agencies, parent 
organizations and teacher organizations, 
Private Industry Councils established 
under the Job Training Partnership Act, 
national trade associations working at 
the local levels, proprietary institutions 
of higher education (as defined in 
section 481(b) of the Higher Education 
Act of 1965 (20 U.S.C. 1088(b)), that 
continue to meet the eligibility and 
certification requirements under section 
498 of the Higher Education Act of 
1965, Vocational student organizations.

and Federally recognized Indian tribes 
and Alaska Native villages;

“Skill certificate” means a portable, 
industry-recognized credential issued 
by a School-to-Work Opportunities 
program under an approved plan, that 
certifies that a student has mastered 
skills that are benchmarked to high 
quality standards, such as the skill 
standards envisioned in the proposed 
Goals 2000: Educate America Act, 
except that until such skill standards are 
developed under the Act, the term “skill 
certificate” means a credential certifying 
that a student has mastered skills that 
are benchmarked to high quality 
standards, issued under a process 
described in a State’s approved plan;

“Workplace mentor” means an 
employee at the workplace, or another 
individual approved by the employer, 
who possesses the skills and knowledge 
to be mastered by a student, and who 
instructs the student, critiques the 
student’s performance, challenges the 
student to perform well, and works in 
consultation with classroom teachers 
and the employer.

A bsolu te Priority
Under 34 CFR 75.105(c)(3), the 

Secretaries of the Departments of 
Education and Labor give an absolute 
preference to applications that—

(a) Are submitted by States; and
(b) Propose to implement statewide 

School-to-Work Opportunities plans 
that are included in the applications 
and that—

(1) Designate the geographical areas to 
be served by partnerships, which shall, 
to the extent feasible, reflect local labor 
market areas;

(2) Describe the manner in which the 
Governor; the State educational agency; 
the State agency officials responsible tor 
job training and employment, economic 
development and postsecondary 
education; and other appropriate 
officials, will collaborate in the 
implementation of the State School-to- 
Work Opportunities system;

(3) Describe the manner in which the 
State has obtained and will continue to 
obtain the active and continued 
involvement in the statewide School-to- 
Work Opportunities system of 
employers and other interested parties 
such as locally elected officials, 
secondary and postsecondary 
educational institutions or agencies, 
business associations, employees, labor 
organizations or associations thereof, 
teachers, related services personnel, 
students, parents, community-based 
organizations, rehabilitation agencies 
and organizations, registered 
apprenticeship agencies, human 
services agencies, language minority
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communities, Private Industry Councils 
established under the Job Training 
Partnership Act, vocational student 
organizations, State or regional 
cooperative education associations, and 
local vocational educational agencies;

(4) Describe the manner in which the 
School-to-Work Opportunities system 
will coordinate with or integrate local 
schooi-to-work programs, including 
programs financed from State and 
private sources with funds available 
from related Federal programs such as 
the Adult Education Act (20 U.S.C. 1201 
et seq .), the Carl D. Perkins Vocational 
and Applied Technology Education Act 
(20 U.S.C. 2301 et seq .), the Elementary 
and Secondary Education Act of 1965 
(20 U.S.C. 2701 et seq .), the Higher 
Education Act of 1965 (20 U.S.C. 1001 
et seq .), part F of title IV of the Social 
Security Act (42 U.S.C. 681 et seq.) 
(authorizing the Job Opportunity Basic 
Skills Training Program), the Goals 
2000: Educate America Act, the 
Individuals with Disabilities Education 
Act (20 U.S.C. 1400 et seq .), the Job 
Training Partnership Act (29 U.S.C.
1501 e ts eq .) , the National 
Apprenticeship Act (29 U .S.C  50 et  
seq .), the Rehabilitation Act of 1973 (29 
U.S.C. 701 et seq .), and the National and 
Community Service Act of 1990 (42 
U.S.C. 12501 et sea .);

(5) Describe the State’s strategy for 
providing training for teachers, 
employers, mentors, counselors, and 
other parties involved in the State's 
School-to-Work Opportunities System;

(6) Describe the resources, including
private sector resources, the State 
intends to employ in maintaining the 
State’s School-to-Work Opportunities 
system when Federal School-to-Work 
Opportunities hinds are no longer 
available; •

(7) Describe how the State will ensure 
effective and meaningful opportunities 
for all students to participate in School- 
to-Work Opportunities programs;

(8) Describe the goals of the State and 
the methods the State will use, such as 
awareness and outreach, to ensure 
opportunities for young women to 
participate in School-to-Work 
Opportunities programs in a manner 
that leads to employment in high- 
performance, high-paying jobs, 
including non-tradidonal employment;

(9) Describe how the State w ill ensure 
opportunities for low-achieving 
students, students with disabilities, and 
former students who have dropped out 
of school to participate in School-to- 
Work Opportunities programs in a 
manner that leads to employment in 
high-performance, high-paying jobs;

(10) Describe the Statens process for 
assessing the skills and knowledge

required in career majors, and awarding 
skill certificates that take into account 
the work of the proposed National Skill 
Standards Board and the criteria 
established under the Goals 2000: 
Educate America Act;

(11) Describe the performance 
standards that the State intends to meet;

(12) Designate a fiscal agent to receive 
and be accountable for School-to-Work 
Opportunities fonds awarded under the 
program; and

(13) Describe how the State will 
stimulate and support local School-to- 
Work Opportunities programs that meet 
the requirements of this notice and how 
the State’s system will be expanded over 
time to cover all geographic areas in the 
State, including those with high 
concentrations of poor and 
disadvantaged youth.

G eneral Program  R equ irem ents
A School-to-Work Opportunities 

program under this priority must 
include the following common features 
and basic program components:

(a) The oasis of the School-to-Work 
Opportunities system is—

(1) The integration of work-based 
learning and school-based learning, that 
provides students, to the extent 
practicable, with broad instruction in all 
aspects of the industries students are 
preparing to enter;

(2) The’integration of occupational 
and academic learning; and

(3) The linking of secondary and 
postsecondary education.

(b) School-to-Work Opportunities 
programs will result in students 
attaining—

(1) A nigh school diploma, or its 
equivalent;

(2) A certificate or diploma 
recognizing successful completion of 
one or two years of postsecondary 
education, if  appropriate; and

(3) A skill certificate.
(c) School-to-Work Opportunities 

programs must incorporate three basic 
program components:

(1) Work-Based Learning, that 
includes—

• A planned program of job training 
and work experiences, including pre
employment and employment skills to 
be mastered at progressively higher 
levels, that are relevant to a student’s 
career major and lead to thé award of a 
skill certificate;

• Paid work experience;
• Workplace mentoring;
• Instruction in general workplace 

competencies.
(2) School-Based Learning, that 

includes—
• Career awareness and career 

exploration and counseling (beginning

at the earliest possible age) in order to 
help students who may be interested to 
identify, and select or reconsider, their 
interests, goals, and career majors, 
including those options that may not be 
traditional for their gender, race or 
ethnicity;

• Initial selection by interested 
students of a career major not later than 
the beginning of the 11th grade;

• A program of study designed to 
meet the same challenging academic 
standards developed by the State for all 
students including, where applicable, 
standards established under the Goals 
2000: Educate America Act, and to meet 
the requirements necessary for a student 
to earn a skill certificate; and

• Regularly scheduled evaluations to 
identify academic strengths and 
weaknesses, academic progress, 
workplace knowledge and goals of 
students and the need for additional 
learning opportunities to master core 
academic and vocational skills.

(3) Connecting Activities, that 
include—
, • Matching students with employers’ 
work-based learning opportunities;

• Serving as a liaison among the 
employer, school, teacher, parent, and 
student and, if appropriate, other 
community partners;

• Providing technical assistance and 
services to employers, including small 
and medium-sized businesses, and 
others, in designing work-based learning 
components and counseling and case 
management services, and in training 
teachers, workplace mentors, and 
counselors;

• Providing assistance to students 
who have completed the program in 
finding an appropriate job, continuing 
their education, or entering into an 
additional training program;

• Providing assistance to schools and 
employers to integrate school-based and 
work-based learning and integrate 
academic and occupational learning;

• Collecting and analyzing 
information regarding post-program 
outcomes of students who participate in 
the School-to-Work Opportunities 
program which may include, 
information on gender, race, ethnicity, 
socio-economic background, limited- 
English proficiency, and disability; and

• Linking youth development 
activities under the School-to-Work 
Opportunities program with employer . 
and industry strategies for upgrading the 
skills of their workers.
E xam ples o f  S tatew ide A ctiv ities

Funds awarded under this program 
shall be expended by the grantee only 
for activities undertaken to implement 
the State’s School-to-Work
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Opportunities system, which may 
include—

(a) Recruiting and providing 
assistance to employers to provide 
work-based learning for students;

(b) Conducting outreach activities to 
promote and support collaboration in 
School-to-Work Opportunities programs 
by businesses, labor organizations, and 
other organizations, including 
stimulating the development of 
partnerships in poor communities;

(c) Providing training for teachers, 
employers, workplace mentors, 
counselors, related services personnel, 
and others;

(d) Providing labor market 
information to local partnerships that is 
useful in determining which high-skill, 
high-wage, occupations are in demand;

(e) Designing or adapting model 
curricula that can be used to integrate 
academic and vocational learning, 
school-based and work-based learning, 
and secondary and postsecondary 
education;.

(f) Designing or adapting model work- 
based learning programs and identifying 
best practices;

(g) Conducting outreach activities and 
providing technical assistance to other 
States that are developing or 
implementing School-to-Work 
Opportunities systems; and

(h) Working with localities to develop 
strategies to recruit and retain all 
students in School-to-Work 
Opportunities programs, including 
those from a broad range of backgrounds 
and circumstances.

A llocation  o f  Funds to  L oca l 
P artn erships

A grantee under this priority must 
award subgrants to local partnerships in 
carrying out activities under the School- 
to-Work Opportunities program, 
according to criteria established by the 
grantee. Subgrants to local partnerships 
shall total no less than 65 percent of the 
sums awarded to each State in the first 
year, 75 percent of the sums awarded to 
each State in the second year, and 85 
percent of such sums in each year 
thereafter.

A partnership that seeks support in 
carrying out a local School-to-Work 
Opportunities program shall submit an 
application to the State that—

(a) Describes how the local program 
would include the basic School-to-Work 
Opportunities program components and 
otherwise meet the requirements of this 
notice;

(b) Sets forth measurable program 
goals and outcomes;

(c) Describes the local strategies and 
timetables to provide School-to-Work

Opportunities program opportunities for 
all students; and

(d) Provides such other information as 
the State may require.

E xam ples o f  A ctiv ities fo r  L oca l 
P artnerships

Funds under this program that are 
used to support partnerships shall be 
expended only for activities undertaken 
to carry out School-to-Work programs as 
provided for in this notice, and such 
activities may include—

(a) Recruiting and providing 
assistance to employers, including small 
and medium-sized businesses, to 
provide the work-based learning 
components in the School-to-Work 
Opportunities program;

(b) Establishing consortia of 
employers to support the School-to- 
Work Opportunities program and 
provide access to jobs related to 
students’ career majors;

(c) Supporting or establishing 
intermediaries to perform the 
connecting activities described above in 
paragraph (c)(3) under “General 
Program Requirements” and to provide 
assistance to students in obtaining jobs 
and further education and training;

(d) Designing or adapting school 
curricula that can be used to integrate 
academic and vocational learning, 
school-based and work-based learning, 
and secondary and postsecondary 
education;

(e) Providing training to work-based 
and school-based staff on new curricula, 
student assessments, student guidance, 
and feedback to the school regarding 
student performance;

(f) Providing career exploration and 
awareness services, beginning at the 
earliest possible age, including 
counseling and mentoring services, 
college awareness and other services to 
prepare students for the transition from 
school to work;

(g) Establishing in schools 
participating in a School-to-Work 
Opportunities program a graduation 
assistance program to assist at-risk, 
disabled, and low-achieving students in 
graduating from high school, enrolling 
in postsecondary education or training, 
and finding, maintaining, or advancing 
in jobs;

(h) Conducting or obtaining an in- 
depth analysis of the local labor market 
and the generic and specific skill needs 
of employers to identify high-demand, 
high-wage careers to target;

(i) Integrating work-based and school- 
based learning into existing job training 
programs for youth who have dropped 
out of school;

(j) Establishing or expanding school- 
to-apprenticeship programs in

cooperation with registered 
apprenticeship agencies and 
apprenticeship sponsors;

(k) Assisting participating employers, 
including small- and medium-size 
businesses, to identify and train 
workplace mentors and to develop 
work-based leamine components;

(l) Designing local strategies to 
provide adequate planning time and 
staff development activities for teachers, 
school counselors, and related services 
personnel;

(m) Enhancing linkages between after 
school, weekend, and summer jobs, and 
opportunities for career exploration and 
school-based learning; and

(n ) C onducting ou treach  to  all 
Students in  a m anner th at m ost 
ap p rop riately  m eets th eir n eeds and the  
n eeds o f th eir com m un ities.

Safeguards
The Secretaries apply the following 

safeguards to School-to-Work 
Opportunities programs funded under 
this priority:

(a) No student shall displace any 
currently employed worker (including a 
partial displacement, such as a 
reduction in the hours of non-overtime 
work, wages, or employment benefits).

(b) No School-to-Work Opportunities 
program shall impair existing contracts 
for services or collective bargaining 
agreements, except that no program 
under this priority that would be 
inconsistent with the terms of a 
collective bargaining agreement shall be 
undertaken without the written 
concurrence of the labor organization 
and employer concerned.

(c) No student shall be employed or 
job opening filled—

(1) When any other individual is on 
temporary layoff from the participating 
employer, with the clear possibility of 
recall, from the same or any 
substantially equivalent job; or

(2) When the employer has terminated 
the employment of any regular 
employee or otherwise reduced its 
workforce with the intention of filling 
the vacancy so created with a student.

(d) Students shall be provided with 
adequate and safe equipment and a safe 
and healthful workplace in conformity 
with all health, safety, and labor 
standards of Federal, State, and local 
law.

(e) Nothing in this priority shall be 
construed so as to modify or affect any 
Federal or State law prohibiting 
discrimination on the basis of race, 
religion, color, ethnicity, national 
origin, gender, age, or disability.

(f) Funds awarded under this priority 
shall not be expended for wages of 
students.
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(g) The grantee shall implement and 
maintain such other safeguards as the 
Secretaries may deem appropriate in 
order to ensure that School-to-Work 
Opportunities participants are afforded 
adequate supervision by skilled adult 
workers, or, otherwise, to further the 
purposes of this program.

An applicant must provide an 
assurance, in the application, that the 
foregoing safeguards will be 
implemented and maintained 
throughout all program activities.

Selection Criteria for Evaluating 
Applications

Under the School-to-Work 
Opportunities Implementation Grant 
competition, the Secretaries will use the 
following selection criteria in evaluating 
applications. The Secretaries will 
evaluate applications using a two-phase 
review process. In the first phase of the 
review process, the Secretaries will use 
peer reviewers to evaluate applications 
using the selection criteria and the 
associated point values. In the second 
phase, review teams will visit high- 
ranking States to gain further 
information and further assess State 
plans. The second-phase review teams 
will use the criteria, but not necessarily 
the associated point values, in their 
information-gathering and assessment 
activities. Final funding decisions made 
by the Secretaries w ill be based on 
information gained during the site 
visits, the ranking of applications during 
the first-phase review, and such other 
factors as geographic balance and 
diversity of program approaches, 
replicability, sustainability, and 
innovation. . ' - ,

(a) C om prehensive S tatew ide System . 
(25 points) Is the School-to-Work 
Opportunities plan described in the 
application likely to produce systemic 
statewide change that will have 
substantial impact on the preparation of 
youth for a first job in a high-skill, high- 
wage career and in increasing their 
opportunities for further education?
Does the plan provide information 
reflecting the needs of each local labor 
market area in the designated 
geographic areas of the State? Does the 
State propose a feasible plan for 
expanding the system to ensure that all 
geographic areas of the State, including 
communities with high concentrations 
of poor and disadvantaged youth, will 
have an opportunity to participate in 
School-to-Work Opportunities programs 
within a reasonable period of time? Is 
the process for assessing skills and 
issuing skill certificates likely to lead to 
portable credentials for students and are 
the skills adequately benchmarked to 
high quality standards such as those

envisioned in the Goals 20Q0: Educate 
America Act? Does the State’s process 
for assessing skills reflect the needs of 
high performance workplaces and meet 
the requirements of broad clusters of 
related occupations and industries, 
rather than those of individual jobs or 
occupations? Has the State described 
State and local performance standards 
that should lead to statewide systemic 
reform of secondary education?

(b) C ollaboration  an d  Involvem ent o f  
K ey Partners. (25 points)

(1) S tate co llaboration : Is there a 
vision for implementing a statewide 
School-to-Work Opportunities system 
that is shared by the Governor; the State 
educational agency; the State agency 
officials responsible for job training and 
employment, economic development, 
and postsecondary education; and other 
appropriate officials? Does the plan 
substantially demonstrate sufficient 
commitment and specific involvement 
of these partners in the statewide 
implementation? Are the activities 
appropriate to the partners and likely to 
produce the desired changes in the way 
students are prepared for the future? Is 
there evidence that the State partners 
have the capacity to support the 
statewide implementation?

(2) Involvem ent b y  k ey  p arties: Does 
the State plan include an effective and 
convincing strategy for obtaining the 
active and continued involvement of 
employers and other interested parties 
such as locally elected officials, 
secondary and postsecondary 
educational institutions or agencies, 
business associations, employees, labor 
organizations or associations thereof, 
teachers, students, parents^ community- 
based organizations, rehabilitation 
agencies and organizations, registered 
apprenticeship agencies, and local 
vocational educational agencies in the 
implementation of statewide systems? 
Does the strategy recognize the interests 
of the key parties and utilize their 
strengths appropriately? Does the plan 
reflect the input of employers and other 
key parties?

(cj R esou rces. (10 points) Is the plan 
for a comprehensive statewide School- 
to-Work Opportunities system 
adequately supported by other Federal, 
State, and local resources? Does the plan 
effectively integrate State and private 
education and training resources with 
other Federal education and training 
resources? Does the plan limit 
administrative costs in order to 
maximize the amounts spent on 
delivery of services to students enrolled 
in its School-to-Work Opportunities 
programs? Is there an effective long-term 
plan for maintaining the School-to-Work 
Opportunities system with resources

other than Federal School-to-Work 
Opportunities funds?

(a) Student P articipation . (15 points) 
Does the plan propose realistic 
strategies and programs to ensure that 
“all students,” including young women, 
minorities, low-achieving students, 
students with disabilities, students with 
limited-English proficiency, 
academically talented students, and 
former students who have dropped out, 
have the opportunity to participate in 
School-to-Work Opportunities 
programs? Does the strategy recognize 
barriers to their participation and 
propose effective ways of overcoming 
them so that these students are prepared 
for high-skill, high-wage jobs including, 
for young women and minorities non- 
traditional employment?

(e) L oca l Program s. (15 points) Does 
the plan include an effective strategy for 
supporting local Sçhool-to-Work 
Opportunities programs that integrate 
occupational and academic learning, 
integrate work-based and school-based 
learning, establish linkages between 
secondary and postsecondary education, 
include components for work-based 
learning, school-based learning and 
connecting activities, and result in the 
award of a high school diploma or its 
equivalent, a certificate or diploma 
recognizing successful completion of 
one or two years of postsecondary 
education (if appropriate), and a skill 
certificate? Have promising existing 
programs been considered for 
adaptation? Have new directions and 
approaches been planned to ensure that 
these programs meet the priority? Does 
the plan show evidence that local 
School-to-Work Opportunities programs 
throughout the State, including those 
that have been funded by the 
Department of Education or the 
Department of Labor, are an effective 
part of a statewide School-to-Work 
Opportunities system?

(t) M anagem ent Plan. (10 points) Does 
the entity submitting thé application on 
behalf of the State have the capacity to 
manage the implementation of a 
comprehensive statewide School-to- 
Work Opportunities system? Does the 
State’s management plan anticipate 
barriers to statewide implementation 
and include a system for addressing 
them as they arise? Does the 
management plan include a process for 
incorporating methods to improve or 
redesign the implementation system 
based on program outcomes, for 
example through an evaluation plan? 
Will the State’s performance standards 
be applied to local partnerships and will 
the standards be used to evaluate and 
improve their outcomes? Are key 
personnel under the plan qualified to
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perform the required activities, 
particularly to maintain the essential 
partnerships at the State level in a 
manner sufficient to implement the 
plan? Will Federal funds under the 
School-to-Work Opportunities Program 
grant be used to support partnerships 
that seek to carry out local School-to- 
Work Opportunities programs?

Other Factors
In addition to considering the factor 

of geographic distribution authorized 
under 34 CFR 426.25 of the Cooperative 
Demonstration program regulations, 
prior to making final funding decisions, 
the Secretaries also will consider as a 
factor the diversity of approaches to 
School-to-Work Opportunities proposed 
by each applicant.
Intergovernmental Review

This program is .subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department's specific 
plans and actions for this program.

A p p licab le Program  R egulations: 34 
CFR parts 400 and 426.

Program Authority: 20 U.S.G 2420a. 
(Catalog of Federal Domestic Assistance 
Number 84.199-H Cooperative 
Demonstration Program)

Dated: January 25,1994.
Richard W. Riley,
Secretary o f Education.
Robert B. Reich,
Secretary o f Labor.
Appendix—Analysis of Comments and 
Changes
G eneral

C om m ent: One commenter noted that 
Congress is currently debating the exact 
requirements for programs under the 
proposed School-to-Work Opportunities 
bill and expressed the belief that States 
are not immediately prepared to 
implement Statewide plans and 
systems. The commenter suggested that 
it would be preferable to extend the 
comment period for this notice until 
after Congress has agreed to the 
statutory program requirements. The 
commenter suggested that if  the 
Departments choose to award 
implementation grants prior to the 
enactment of School-to-Work

Opportunities legislation, they would 
have the authority to include provisions 
not contained in the original 
Administration bill nor, indeed, in the 
House or the Senate versions, so long as 
these provisions are consistent with the 
broad provisions for the Cooperative 
Demonstration Program authorized 
under section 420A of the Perkins Act, 
and 34 CFR 426.4, under which the 
funds for this competition were 
appropriated.

D iscussion : The Secretaries do not 
agree that the comment period should 
be extended until the Scnool-to-Work 
Opportunities bill is enacted into law by 
Congress. Indicative of Congressional 
intent to allow States and localities to 
begin establishing School-to-Work 
Opportunities systems, Congress has 
appropriated funds under existing 
authority for this fiscal year 1994 
competition. The Secretaries wish to 
award grants as soon as possible after 
July 1 ,1994 , when thé funds become 
available, so that the States that compete 
successfully for those funds may have 
School-to-Work Opportunities systems 
operating in the 1994-95 school year. 
Waiting until enactment to publish a 
notice inviting applications would 
inevitably result in significant delays in 
both awarding funds and initiating 
programs and activities. At the same 
time, however, the Secretaries want to 
make certain that, to the greatest extent 
practicable, this priority reflects the 
most current Congressional action to 
date on the pending legislation. 
Accordingly, where provisions of the 
House and Senate bills are identical and 
differ from the provisions in the 
proposed notice, and where the House 
and Senate modifications are consistent 
with relevant existing authorities, the 
Secretaries have reflected those 
modifications in this final notice.

C hanges: Changes have been made in 
the notice to reflect House and Senate 
modifications to the proposed School- 
to-Work Opportunities legislation, 
where those Changes are consistent with 
relevant existing statutory authorities.

C om m ent: One commenter stated that, 
because the Federal Government already 
carries out the function of career 
education through the National 
Occupational Information Coordinating 
Committee, the Secretaries should add a 
fourth Federal role to the three already 
delineated in the “Background” section 
of the notice, “to assist States in the 
provision of accurate and timely 
occupational and career development 
information for purposes of program 
planning, career guidance and 
counseling, and individual career 
exploration, choice and educational 
planning.”

D iscussion : The Federal role that is 
delineated in the “Background” section 
of the October 14 ,1993 notice is a broad 
characterization of the Federal role 
envisioned by the Secretaries. The 
“Background” section is not meant to 
delineate each of the ways in which the 
Federal Government might assist States 
or localities to implement school-to- 
work systems. Counseling and 
integrating existing Federal, State, and 
local programs into comprehensive 
School-to-Work Opportunities systems 
is clearly of vital importance to the 
national School-to-W ork Opportunities 
framework and are embodied in the 
criteria in this notice as well as in the 
pending legislation. Although it is not 
the Secretaries’ intent to recount all 
possible Federal roles here, the 
Secretaries have added reference to a 
fourth Federal role, that of creating a 
national School-to-Work Opportunities 
framework through common core 
criteria and national standards. The 
Secretaries believe that the Federal role 
referred to by the commenter is implicit 
in this notice.

C hanges: Reference to an additional 
Federal role, that of creating a national 
School-to-Work Opportunities 
framework, has been added to 
“Background” section of this notice.

C om m ent: One commenter thought 
that the final priority should give 
preference to, and thereby require 
applications to identify a significant 
portion of the funds available for local 
systems for use in high poverty areas.

D iscussion : The competition covered 
by this notice is for State grants only. 
From grants received under this 
competition, grantees will distribute a 
substantial amount of funds to 
localities, including high poverty areas. 
Each State must demonstrate in its plan 
how it will ensure opportunities for “all 
students” to participate in the program. 
In addition, each State will be required 
to describe how its School-to-Work 
Opportunities system will be expanded 
to cover all geographic areas, including 
high poverty areas. The Departments 
will soon announce a separate direct 
grant program for local projects located 
in high poverty areas.

C hanges: None.
C om m ent: One commenter believed 

that it was unclear from the notice 
whether there are clear vehicles for the 
Federal Government to help States and 
localities learn from each other and 
from the experience of international 
competitors, and to build a knowledge 
base of effective school-to-work models. 
Therefore, the commenter suggested that 
the notice be modified to include a 
separate grant program or a contract to
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support the Federal Government in 
achieving these roles.

D iscussion : This notice relates only to 
the School-to-Work Opportunities State 
grants competition. However, other 
funds will be available under the fiscal 
year 1994 appropriation for Federal 
level activities, such as technical 
assistance and research and 
development, that will help States and 
localities learn from each other and 
from the experiences of our 
international competitors, and that will 
help States build a knowledge base of 
effective school-to-work models. The 
Secretaries do not envision one separate 
grant or contract for achieving these 
purposes, but plan to utilize the broad 
range of vehicles available to them.

C hanges: None.
C om m ent: One commenter noted that 

very little institutional structure is 
available in the United States that could 
manage the partnerships anticipated, 
and suggested awarding a separate seed 
grant to a local body not politically tied 
to any one of the stakeholders for this 
purpose.

D iscussion : The Secretaries believe 
that States and local communities can 
best determine how to form and govern 
the partnerships required under this 
program. A local partnership can 
determine for itself which entity in that 
community is best equipped to manage 
the partnership. Thus, the Secretaries 
see no need for the separate direct 
Federal grants recommended by the 
commenter.

C hanges: None.
C om m ent: One commenter noted that 

certificates and credentials in the 
United States are linked to limited, very 
defined jobs, such as “radiology,” and 
not to sets of skills that integrate 
knowledge across an industry. The 
commenter suggested that the States 
will need to overhaul their current 
approach to certification and 
credentialing if this definition is to be 
realized.

D iscussion : It is the Secretaries’ intent 
that States design School-to-Work 
Opportunities programs of high quality 
that will prepare students to become 
part of a high-performance workforce 
and that will lead to skill certificates as 
one of the outcomes of participation. 
Until there is a system of national skill 
standards, States are encouraged to 
apply the highest standards and 
certifications available. During this 
period, the Departments will be 
assisting States in identifying sources 
and means by which to access existing 
high quality, industry-recognized 
standards and accompanying 
assessment tools, as well as assisting 
States to collaborate effectively with

each other toward the development of 
high quality skill standards. Once the 
National Skill Standards Board begins 
its work, and even before there are skill 
standards actually endorsed by the 
Board, States will be required to take the 
work of the Board into consideration in 
their development of standards for skill 
certificates, as is likely to be required 
under the proposed School-to-Work 
Opportunities legislation. This is 
intended to facilitate the development 
of national, portable credentials and to 
avoid unnecessary duplication and 
overlap.

C hanges: None.

Subgrants to L oca l P artnerships
C om m ent: One commenter 

recommended that “currently 
applicable Federal laws” that would 
allow States to fund local partnerships 
should be specified in the final notice. 
The commenter noted that without this 
specific information, States would be 
unable to award grant funds to local 
partnerships.

D iscussion : Authority for States to 
award subgrants to local partnerships is 
now contained in the 1994 Department 
of Education Appropriation Act. 
Accordingly, the notice clearly provides 
that States receiving School-to-Work 
Opportunities implementation grants 
must distribute to local partnerships 65 
percent of the amounts received in the 
first year, 75 percent of the amount 
received in the second year, and 85 
percent of the amount recèived in each 
year thereafter.

C hanges: The notice has been 
modified to reflect the subgrant award 
authority provided in the 1994 
Department of Education Appropriation 
Act.
P eer R eview

C om m ent: Two commenters made 
suggestions regarding peer reviewers for 
this competition. One commenter said 
that the notice should require peer 
reviewers to represent all the entities 
that could be members of partnerships 
at the State level for development and 
administration of School-to-Work 
Opportunities systems, including 
representatives from secondary 
education, postsecondary education, 
employment, job training, and economic 
development. The second commenter 
recommended that the Secretaries 
include either individuals with 
disabilities or members of their families 
on the review panels.

D iscussion : The Secretaries wish to 
assure the commenters that they plan to 
select peer reviewers carefully, based on 
experiénce, education, training, and 
expertise in areas relevant to School-t0-

Work Opportunities systems, and will 
seek to have as broad a representation 
as possible on the review panels. 
However, specific requirements or 
criteria for the selection of peer 
reviewers is outside the purpose and 
scope of this notice.

C hanges: None.

D efinitions— “A ll S tu den ts”
C om m ent: One commenter expressed 

confusion about the meaning of the term 
“all students,” as defined in the October 
14 ,1993 notice. The commenter 
recommended that, if the Secretaries 
intended the term to mean all students 
rather than a representative sub-sample 
of students, the definition should be 
clarified by using the phrase “all 
students from the broad range of 
backgrounds” in lieu of the phrase 
“students from the broad range of 
backgrounds.”

D iscussion : The Secretaries intend the 
definition of “all students” to be 
broadly inclusive of diverse groups 
within the Nation’s student population, 
including youth who have dropped out 
of school. The definition in the notice 
should not be interpreted as meaning a 
representative sub-sample of students.

C hange: None.
C om m ent: One commenter noted that 

the term “all students” does not appear 
to include otit-of-school youth. The 
commenter stated that excluding 
dropouts from the definition will result 
in the exclusion of millions of young 
people from eligibility to participate in 
the School-to-Work Opportunities 
program, including, for example, over 
one-third of Hispanic youth of high 
school age.

D iscussion : The Secretaries agree with 
the commenter that the definition of the 
term “All students” should include 
youth who are high school dropouts. 
Similarly, the Secretaries anticipate 
that, in the final version of the School- 
to-Work Opportunities legislation, this 
term will be defined as including 
students who have dropped out of 
school.

C han ges:The definition of the term 
“All students” has been changed to 
include students who have dropped out 
of school.

C om m ent: Two commenters 
expressed concern with the extent to 
which States would be required to 
provide for the participation of students 
from disadvantaged backgrounds in 
their School-to-Work Opportunities 
programs. One commenter expressed 
the view that if  “all students” are 
intended to be successful in the School- 
to-Work Opportunities initiative, the 
notice should require 'or acknowledge 
the need for considerably more effort
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and resources to be devoted to female 
students and to students from 
disadvantaged backgrounds. Another 
commenter felt that the notice should 
include language emphasizing inclusive 
projects, that is, that the school-to-work 
needs of all students should be 
addressed, not simply the needs of 
mainstream children without special 
needs.

D iscussion : The definition of the term 
"A ll students” in this notice includes a 
number of population groups with 
special needs. Among these are 
disadvantaged students, students with 
disabilities, students with limited- 
English proficiency, and former 
students who have dropped out of 
school. Moreover, under the "Student 
Participation” selection criterion, 
reviewers will assess the extent to 
which States propose realistic strategies 
and programs to demonstrate that "all 
students,” including young women, 
minorities, and low achieving students, 
have the opportunity to participate in 
the State's School-to-Work 
Opportunities program. The notice also 
requires that State plans address how 
States will provide opportunities for all 
students to participate in School-to- 
Work Opportunities programs. The 
Secretaries agree, however, that an 
additional question in the selection 
criteria would help evaluators assess the 
extent to which States have also 
addressed the needs of students from 
communities with high concentrations 
of poor and disadvantaged youth. 
Similarly, the Secretaries have 
concluded that the priority should 
include a specific reference to 
communities with high concentrations 
of poor and disadvantaged youth. Thus, 
the Secretaries have revised the notice 
to require States to indicate specifically 
in their plans how all students, 
including women, minorities, low 
achieving students, and students from 
communities with high concentrations 
of poor and disadvantaged youth, will 
have an opportunity to participate in 
each State’s proposed School-to-Work 
Opportunities program. The Secretaries 
have also revised the selection criterion 
to consider whether States propose 
feasible plans to include communities 
with high concentrations of poor and 
disadvantaged youth in the system.

C hanges: Paragraph (b)(13) of the 
priority and the “Comprehensive 
Statewide System” selection criterion 
have been modified to require States to 
describe in their plans how the States’ 
proposed School-to-Work Opportunities 
systems will address the needs of 

"" students from communities with high 
concentrations of poor and 
disadvantaged youth.

C om m ent: One commenter expressed 
the view that the current School-to- 
Work Opportunities initiative deals only 
with students who are not likely to 
enroll in college. The commenter 
suggested that, in order to avoid 
tracking, clearly articulated 2+1, 2+2, 
and 2+2+2 programs would be 
preferable in that they would allow 
students to exercise a variety of options 
in both employment and educational 
environments.

D iscussion : The School-to-Work 
Opportunities program is not intended 
to be limited to only certain categories 
of students. The definition of "all 
students” specifically includes students 
from a broad range of backgrounds and 
circumstances, including academically 
talented students. The notice establishes 
that career majors would typically 
include two years of secondary school 
as well as one or two years of 
postsecondary education. And, as part 
of their participation in a School-to- 
Work Opportunities program, students 
who are completing their first or second 

ears at the postsecondary level would 
e prepared to take advantage o f options 

in employment and education, 
including enrollment in a college or 
university bestowing a four-year degree. 
However, the Secretaries agree with the 
commenter that the definition should be 
revised to clarify that admission into 
such a college or university is just one 
of the options available to participating 
students to which a career major may 
lead.

C hanges: Paragraph (e) of the 
definition of "Career major” has been 
revised by adding the clause "or 
admission into a degree-granting college 
or university.”
D efin itions—A ll A spects o f  an  Industry  
(P reviously “E lem ents o f  th e Industry”)

C om m ent: Two commenters raised 
questions relative to the definition of 
“Elements of the industry,” as used in 
the proposed priority notice. One 
commenter thought that the proposed 
definition of "Elements of the industry” 
did not promote the kind of thorough 
and challenging understanding of all 
aspects o f an industry that are necessary 
for the School-to-Work Opportunities 
initiative to be successful in 
transforming the future American labor 
force. Instead, the commenter stated a 
preference for the language in the Carl 
D. Perkins Vocational and Applied 
Technology Education Act that requires 
students to be provided with an 
understanding of "all aspects of an 
industry.” The second commenter 
believed that the term "industry” would 
be poorly understood and that the term 
should be defined as a collection of

employers who share common 
requirements for human and physical 
capital, such as the aerospace industry, 
etc.

D iscussion : The Secretaries agree that 
it is preferable for the term utilized in 
this notice to be consistent with the 
term utilized in the Carl D. Perkins 
Vocational and Applied Technology 
Education Act. Moreover, the term "A ll 
aspects of the industry” also appears in 
both the Senate and House bills o f the 
School-to Work Opportunities bills 
currently under consideration by 
Congress. Therefore, the Secretaries 
have eliminated the term "Elements of 
the industry” from the notice, and have 
substituted the term "A ll aspects of the 
industry.” However, the Secretaries feel 
that the term "industry” is clear in the 
context of this definition, and need not 
be further defined in this notice.

C hanges: The term "Elements of the 
industry” has been replaced by the term 
"A ll aspects of the industry” for the 
purpose of achieving consistency with 
the proposed School-to-Work 
Opportunities legislation, as well as 
with the Carl D. Perkins Vocational and 
Applied Technology Education Act. 
Likewise, the definition of the term "all 
elements of the industry” has been 
replaced with the definition o f "all 
aspects o f the industry” from the 
regulations implementing the Perkins 
Act, at 34 CFR 400.4(b).

D efin itions—C areer M ajor
C om m ent: Two commenters 

expressed the view that, when coupled 
with the examples of local partnership 
activities contained in the notice, the 
proposed definition of the term "Career 
major” suggests that the School-to-Work 
Opportunities initiative will not 
recognize a high school equivalency 
diploma as being equivalent to the 
attainment of an actual high school 
diploma. These commenters 
recommended that the definition of a 
"Career major” be amended to better 
accommodate out-of-school youth by 
including both passage o f a high school 
equivalency test and the high school 
diploma, as acceptable outcomes of 
participation in School-to-Work 
Opportunities programs.

D iscussion : The Secretaries agree with 
the commenters that, in part, the 
attainment of an equivalency diploma 
by a former student who has 
participated in, and completed, a 
School-to-Work Opportunities program, 
would be an acceptable outcome of such 
participation.

C hanges: Hie definition of the term 
"Career major” has been modified to 
include an "equivalent” certificate. 
(Parallel changes have been made in the



Federal Register / Vol. 59, No. 23 / Thursday, February 3, 1994 / Notices 5277

“General Program Requirements” 
section of the notice and the “Local 
Programs” selection criterion.)

C om m ent: One commenter stated that, 
while a four-year degree is not the 
primary focus or goal of the School-to- 
Work Opportunities initiative, it should 
be considered an appropriate outcome 
of participation in a School-to-Work 
Opportunities program. The commenter 
felt that course work should be 
sufficiently rigorous and linked to 
higher education academic 
requirements so a student could enter 
into a four-year academic program 
following participation in the program. 
This commenter suggested that the term, 
“or enrollment in a Bachelor’s degree 
program” be added to the end of the last 
sentence in the definition of the term 
“career major.”

D iscussion : The Secretaries agree with 
the reasoning provided by the 
commenter, as discussed above.

C hanges: Paragraph (e) of the 
definition of the term “career major” 
has been revised by adding the clause 
“or admission into a degree-granting 
college or university” so as to clarify 
that, among other things, completion of 
a career major may result in admission 
into a degree-granting college or 
university.

C om m ent: One commenter stated that 
the proposed definition of a “career 
major” included criteria that would 
result in an automatic barrier preventing 
many students with disabilities from 
benefitting from a School-to-Work 
Opportunities program. This commenter 
felt that, in most school systems, 
students participating in special 
education programs continue to receive 
certificates in lieu of a high school 
diploma and that one or two additional 
years of training past high school should 
be an acceptable outcome for many of 
these learners in lieu of one or two years 
of postsecondary education. The 
commenter recommended that the 
definition of the term “career major” be 
revised in specific ways to 
accommodate and encourage the 
participation of special education 
students.

D iscussion : The Secretaries do not 
intend to discourage the participation of 
students with disabilities in State 
School-to-Work Opportunities 
programs. Indeed, the School-to-Work 
Opportunities initiative is intended to 
serve all students, as has already been 
discussed. Moreover, the Secretaries 
agree with the commenter that many 
States already provide equivalent 
diplomas or certificates to disabled 
students. Accordingly, the Secretaries 
intend to include within the term 
“equivalent,” which has been added to

the definition of the term “Career 
major,” certificates provided by States 
to students with disabilities, that are 
considered to be equivalent to high 
school diplomas.

C hanges: The definition of “Career 
major” has been revised to include 
reference to the “equivalent” of a high 
school diploma.

C om m ent: One commenter felt that 
two years of secondary school and one 
or two years of post-secondary 
education would be too great a time 
commitment for many disadvantaged 
youth, particularly dropout youth. In 
the opinion of the commenter, 
disadvantaged youth with children or 
disadvantaged youth supporting 
themselves financially, necessarily 
require a faster route to employment. 
Accordingly, the commenter suggested 
that “one plus one,” or a condensed one 
year program, would better serve their 
needs.

D iscussion : The Secretaries believe 
that directing disadvantaged youth to 
abbreviated versions of the high quality 
programs being provided to all other 
students would serve only to short
change the disadvantaged students since 
abbreviated programs would fail to 
provide participants with the 
qualifications needed to obtain high- 
skill, high-wage employment. A high 
school diploma and, often, one or two 
years of further education or training are 
required for students to obtain the kinds 
of high-skill, high-wage employment 
envisioned by the School-to-Work 
Opportunities initiative. It is important 
to note also that paid work experience— 
which is a basic program requirement of 
the School-to-Work Opportunities 
program’s work-based learning 
component—can also serve to provide 
some amount of income to participating 
disadvantaged students. The students 
are also eligible for additional services 
under other programs such as the Job 
Training Partnership Act. Moreover, 
under this program, States and local 
partnerships retain the flexibility to 
develop innovative supportive services 
for disadvantaged students participating 
in School-to-Work Opportunities 
programs geared toward further 
assisting them to meet their financial 
and other needs.

C hanges: None.
D efinitions—P artnership

C om m ent: Four commentera believed 
that the participation of community- 
based organizations (CBOs) should be 
required in program planning, 
implementation, and evaluation and, 
that to accomplish this, the term 
“Partnership” should be redefined to 
ensure that CBOs are not left out due to

a definition that appears to make their 
involvement optional. A fifth 
commenter recommended that the 
definition of “Partnership” be modified 
to require the participation of "teachers 
and related services personnel” as a part 
of each partnership. The commenter 
believed that this was necessary to 
encourage the participation of certain 
individuals (including rehabilitation 
counselors', school counselors, 
psychologists, speech and language 
pathologists, audiologists, and social 
workers), who the commenter believes 
are necessary to the successful 
participation of students with 
disabilities in the School-to-Work 
Opportunities program.

D iscussion : The Secretaries agree with 
the commentera that CBOs will make 
important contributions to program 
planning, implementation, and 
evaluation of School-to-Work 
Opportunities programs and encourage 
partnerships to include them. Indeed, 
the Secretaries believe that most 
localities will choose to include CBOs 
because of the value that they are likely 
to bring to local partnerships. The 
Secretaries also believe that teachers 
and related services personnel are likely 
to be helpful as members of 
partnerships, and encourage localities to 
include them to the extent possible. 
However, the Secretaries are opposed to 
requiring the participation in all 
partnerships of either CBOs or teachers 
and related services personnel, and 
continue to believe that localities 
should be allowed to determine the 
membership in partnerships of entities 
or groups outside of those whose 
membership is specifically mandated 
through the notice’s definition of the 
term “Partnership.”

C hanges: None.
C om m ent: One commenter felt that 

the definition of the term “Partnership” 
appeared to call for the establishment of 
a separate local entity instead of a 
simple collaboration of entities and 
believed this to be an unnecessary 
bureaucratic layer.

D iscussion : Within the parameters 
and requirements specified in the 
notice, States and localities will 
determine whether partnerships are to 
be separate local entities or whether 
they are to consist of simple 
collaborations of existing entities or 
groups. The Secretaries do not intend 
the notice to require another 
bureaucratic layer or entity.

C hanges: None.
D efinitions—S kill C ertificate

C om m ent: One commenter believed 
that the definition of the term “Skill 
certificate” would impose a barrier for
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students with disabilities and would 
encourage their exclusion from States’ 
School-to-Work Opportunities 
programs. The commenter suggested 
that the definition be changed to read,
“a portable, industry-recognized 
credential issued by a program that 
certifies that a student has mastered 
skills at levels that, to the extent 
feasible, are at least as challenging as 
the standards endorsed by the National 
Skill Standards Board.”

D iscussion : As provided for in 
paragraph (b)(8) of the priority, under 
the School-to-Work Opportunities 
program, States are required to describe 
in their plans how they will ensure that 
students with disabilities will have 
opportunities to participate in the 
States’ School-to-Work Opportunities 
programs. Under the ’’Student 
Participation” selection criterion, States 
are required to propose realistic 
strategies and programs to ensure that 
all students, including students with 
disabilities, have opportunities to 
participate in their States’ School-to- 
Work Opportunities programs. The 
clause ’’ensuring opportunities to 
participate” is intended to include 
opportunities to achieve program 
outcomes, including a skill certificate. 
While it is very important that 
individuals with disabilities be 
provided with the necessary support to 
ensure that they have the opportunity to 
participate, the Secretaries do not see 
the need to modify the definition of the 
term ‘‘Skill certificate” to provide for 
different skill levels for students with 
disabilities, than those provided for 
students without disabilities.

C hanges: None.
D efinitions—State

C om m ents: Five commenters noted 
that the term “State” is not defined in 
the notice. They suggested that, to avoid 
confusion, the term “State” should be 
defined as “each of the several States, 
the District of Columbia, and the 
Commonwealth of Puerto Rico.”

D iscussion : The applicable definition 
of the term “State” is contained in 
section 521(33) of the Carl D. Perkins 
Vocational and Applied Technology 
Education Act, as implemented by 
§ 400.4(b) of the Perkins regulations.

C hanges: None.

D efinitions—W orkplace M entor
C hanges: None.
C om m ent: One commenter suggested 

that the workplace mentor was a critical 
link within the School-to-Work 
Opportunities program and was likely to 
require special training in order to fulfill 
this role effectively. The commenter 
viewed the workplace mentor as being

a pedagogue with technical knowledge 
of the employment areas of interest to 
the students participating in the 
program. The commenter felt that 
greater consideration should be given 
under this program to training of 
workplace mentors and that this could 
best be achieved under a separate grant 
program.

D iscussion : Under this priority, State 
and local partnerships may utilize 
implementation grant funds to train 
workplace mentors to ensure that they 
are knowledgeable in the employment 
areas that School-to-Work Opportunities 
students are engaged in and to ensure 
that the mentors have the necessary 
knowledge of the work-based 
curriculum as well as other program 
policies and practices. Because the 
Secretaries believe that partnerships 
should be able to customize programs to 
meet the needs of local communities, 
including those of employers and 
students, they do not believe that a 
separate grant program is necessary to 
providing the proper training for 
workplace mentors.

C hanges: None.
C om m en t One commenter believed 

the definition of the term “Workplace 
mentor” should be changed to include 
“other individuals approved by the 
employer” to be included as a 
workplace mentor so that individuals 
such as special educators, vocational 
rehabilitation counselors, job coaches, 
and work-study coordinators could 
serve in this capacity for youth with 
disabilities.

D iscussion : The Secretaries agree with 
the commenter’s suggestion.

C hanges: The definition of 
“Workplace mentor” has been modified 
to include “another individual 
approved by the employer.”
Priority—G eneral

C om m ents: Two commenters 
suggested that the Secretaries consider 
awarding School-to-Work Opportunities 
grants on a priority basis to: (1) Areas 
with high levels o f unemployment, (2) 
areas that are impacted by military base 
closures, and (3) areas that are 
experiencing cutbacks in defense 
spending or conversions from defense 
manufacturing. One of the commenters 
also suggested that the Secretaries 
consider awarding grants under this 
competition based on priorities 
addressing new and emerging 
technologies and displaying “complete 
vertical integration from start to 
partnering and productive employment 
placement.” Similarly, the second 
commenter felt that priority should be 
extended to areas of economic need that 
can greatly benefit from additional

coordinated funding such as that 
available under the National and 
Community Service Act. A third 
commenter felt that priority should be 
given to communities with high 
concentrations of poor and 
disadvantaged youth.

D iscussion : The purpose of this award 
is to provide funds to States to develop 
statewide School-to-Work Opportunities 
systems. The State plan must describe 
how the State will stimulate and 
support local School-to-Work 
Opportunities programs and how the 
State system will be expanded over time 
to cover all geographic areas in the State 
including those with high 
concentrations of poor and 
disadvantaged youth. States must also 
distribute a significant portion of their 
grant funds to local partnerships (65 
percent in the first year, 75 percent in 
the second yeaT, and 85 percent in the 
third year.) Within this context, States 
and localities have the flexibility to 
determine those areas that should 
receive priority in the establishment of 
statewide systems and for receipt of 
funds. While the Secretaries recognize 
the value of directing School-to-Work 
Opportunities funds to all of the areas 
named by the commenters, the 
Secretaries are opposed to mandating to 
States that these areas receive funds on 
a priority basis. Although they have not 
established a priority for such 
communities, in response to the third 
commenter’s concerns about 
communities with high concentrations 
of poor and disadvantaged youth, the 
Secretaries have made a change.

C hanges: The notice has been 
modified to include the requirement in 
both paragraph (b)(13) of the priority 
and in the “Comprehensive Statewide 
System” selection criterion that States 
provide opportunities for participation 
in their School-to-Work Opportunities 
programs by students in all parts of each 
State; including communities with high 
concentrations of poor and 
disadvantaged youth.

Priority—E ligibility  an d  A bsolu te 
P referen ce to S tate A pplication s

C om m ent: One commenter stated that 
making States responsible for School-to- 
Work Opportunities programs made 
sense for most populations but not 
necessarily for migrant or seasonal 
farmworkers. The commenter felt that 
what he referred to as “State-run 
initiatives” sometimes fail to include 
services for these populations since they 
are often considered to be a national 
population. In the commenter’s view, 
even where States are aware that 
farmworkers live within their 
boundaries, States often do not have the
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special expertise needed to provide 
these populations with services, or may 
not be able to serve the full range of the 
farmworker population. The commenter 
suggested that the Secretaries encourage 
States to take the unique needs of 
farmworker youth into account as States 
develop their comprehensive statewide 
School-to-Work Opportunities plans.

D iscussion ; Secondary students from 
farmworker and migrant populations are 
included within the definition of “all 
students.“ “All students“ is defined to 
mean “students from a  broad range of 
backgrounds and circumstances, 
including disadvantaged students, 
students of diverse racial, ethnic, and 
cultural backgrounds * * * students 
with limited-English proficiency * * *

The Secretaries expect migrant and 
seasonal farmworker youth to be served 
under the School-to-Work Opportunities 
Program. In further response to the 
concerns of the commenter, the 
Secretaries strongly encourage States 
with migrant and seasonal farmworker 
populations, to take the full range of 
needs of migrant and seasonal 
farmworker youth into account in 
developing their plans.

C hanges: None.
Com m ent: One commenter stated that 

among the applications that should be 
given absolute preference under this 
competition are applications that 
describe: (1) How occupational and 
career development information 
available through State Occupational 
Information Coordinating Committees 
(SOiCCs) and State Employment 
Security Labor Market Information 
Units will be used for planning, 
guidance, and career exploration 
purposes; and (2) the kinds of career 
development assistance that will be 
made available to students, including 
guidance and counseling, occupational 
and career information, portfolios, and 
other educational planning tools, and 
the manner in which parents and 
teachers will be brought into the career 
development aspects of the School-to- 
Work Opportunities program.

D iscussion : With regard to SOiCCs 
and State Employment Security Labor 
Market Information Units, the 
Secretaries agree that these could be 
important sources of information for 
many States. However, it is thought 
preferable to allow States the flexibility 
to determine what are the best sources 
of information for their specific needs, 
as well as the best methods of obtaining 
information important to their 
programs. In response to the 
commenter’s second point, the 
Secretaries note that, in paragraph (b)(3) 
of the priority, States must describe 
their “procedure for obtaining the active

and continued involvement in the 
statewide School-to-Work Opportunities 
system o f * * * teachers, students, and 
parents * * The Secretaries have 
concluded that it is preferable to allow 
each State the flexibility to determine 
both the specific kinds of career 
development assistance that will be 
made available to students and the 
specific manner in which parents and 
teachers will be included in the career 
development aspects of the School-to- 
Work Opportunities program.

C hanges: None.
C om m ent: One commenter was of the 

opinion that community colleges are in 
a good position to assist in linking 
secondary and postsecondary 
institutions so as to improve the quality 
of what the commenter referred to as co
op education programs. The commenter 
suggested that community colleges 
should have the opportunity to apply 
for grants under this program or to be 
designated as fiscal agents. Further, the 
commenter suggested that, given the 
opportunity, community colleges could 
serve effectively as centralized “School- 
to-Work Program Centers” and could 
develop consortium arrangements 
between high schools and employers.

D iscussion : Under this competition, 
grants will be made to States and each 
State will designate a fiscal agent 
States, in turn, will award subgrants to 
local partnerships that must include 
employers, public secondary and 
postsecondary educational institutions 
or agencies, and labor organizations or 
employee representatives. As public 
postsecondary educational institutions, 
many community colleges will qualify 
to participate in partnerships. 
Community colleges are expected to 
play an important and active role in 
School-to-Work Opportunities 
programs. The matter of which entity 
will serve as grant recipient or fiscal 
agent at the State or local level will be 
decided by States and local 
partnerships.

C hanges: None.

Priority—C om prehen sive S tatew ide 
System

C om m ent: One commenter believed 
that one goal of a School-to-Work 
Opportunities system is not only to 
prepare youth for existing jobs but also 
to enable them to gain access to growing 
sectors of the economy likely to affect 
future markets. In the view of the 
commenter, States should be 
encouraged to identify and incorporate 
into their plans those geographical areas 
that are targeted for economic growth. 
The commenter further stated that these 
would include areas that are either 
receiving Federal, State, or local funds.

or receiving funds from all of these 
sources, for the purpose of stimulating 
their economies, or areas that have been 
identified by local governmental or 
community based agencies for economic 
activity.

D iscussion : States are responsible for 
developing statewide School-to-Work 
Opportunities systems. Each State plan 
must describe how the State will 
stimulate and support local School-to- 
Work Opportunities programs in the 
State, including in areas with high 
concentrations of poor and 
disadvantaged youth. As part of this 
effort. States will, o f course, be 
encouraged to identify and incorporate 
in their plans, geographic areas that are 
targeted for economic growth. However, 
the Secretaries wish to reiterate that 
States and localities have the flexibility 
to determine those areas that should 
receive any priority in the establishment 
of statewide systems and for the receipt 
of funds allocated to local partnerships.

C hanges: None.

Priority—C ollaboration  To Im plem ent 
th e S tate School-to-W ork O pportunities 
System

C om m ent: One commenter requested 
that, in paragraph (b)(2) of the priority, 
the phrase “ including State agency 
officials responsible for special 
education, vocational rehabilitation, and 
other transition services” be added 
following the reference to “other 
appropriate officials.” This commenter 
believed that all appropriate interagency 
experts must be included in a 
collaborative effort toward 
implementation of each State’s School- 
to-Work Opportunities system.

D iscussion : The Secretaries agree that 
the implementation of each State’s 
School-to-Work Opportunities system 
must be a collaborative effort involving 
numerous officials within the State. 
Systemic change and the provision of 
appropriate education, training, and 
employment opportunities foi;all 
students cannot be achieved otherwise. 
However, beyond specifying the 
involvement of the Governor, the State 
educational agency, the State agency 
officials responsible for job training and 
employment, economic development, 
and postsecondary education as the 
priority does the Secretaries have opted 
not to dictate to States which additional 
State officials must be included in this 
collaborative effort. The Secretaries do, 
however, encourage the collaboration of 
those officials named by the commenter 
and, in fact, list “rehabilitation agencies 
and organizations” among those entities 
which the State should actively involve 
in the implementation of statewide 
systems.
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C hanges: None.

Priority—A ctive an d  C ontinued  
Involvem ent by  In terested  P arties

C om m ents: In addition to the 
interested parties specifically listed in 
paragraph (b)(3) of the priority as those 
whose active and continued 
involvement must be demonstrated in 
order for an application to be given 
absolute priority, several commenters 
suggested that the Secretaries add 
specific references to the following 
additional interested parties: Language 
minority communities, Private Industry 
Councils, related services personnel 
(such as vocational rehabilitation 
counselors and job coaches) following 
the word “teachers,” and human 
services agencies. One commenter 
suggested that teachers be moved to the 
top of the existing list of interested 
parties in order to indicate that priority 
will be assigned to applications placing 
priority upon the cooperation of 
teachers. Two of the commenters were 
particularly interested in ensuring the 
active and continued involvement of 
those parties that are most critical to the 
preparation of disabled populations for 
work and that are essential to the 
success of disabled youth within the job 
setting.

D iscussion : The Secretaries agree that 
the active and continued involvement of 
each of the parties named by the 
commenters would be entirely 
appropriate under paragraph (b)(3) of 
the priority notice, and have revised 
paragraph (b)(3) accordingly. 
Specifically, with regard to Private 
Industry Councils established under the 
Job Training Partnership Act and with 
regard to vocational rehabilitation 
personnel, the Secretaries wish to point 
out that, in the definition of the term 
“partnership,” these have been 
specifically named by the Secretaries as 
parties that may be included within 
partnerships. In addition to the parties 
suggested by the commenters, the House 
and Senate School-to-Work 
Opportunities bills include vocational 
student organizations and State or 
regional cooperative education 
associations to the list of other 
interested parties. The Secretaries have 
added vocational student organizations 
and State and regional cooperative 
education associations to paragraph
(b)(3) because the Secretaries consider 
these two entities to be appropriate 
additions to the list of parties that may 
be involved in the State School-to-Work 
Opportunities system, and to ease the 
transition from funding under this 
Notice to funding under anticipated 
School-to-Work Opportunities 
legislation. In adding the parties

suggested by the commenters and the 
parties in the House and Senate bills, 
the Secretaries wish to emphasize that 
the list of other parties in paragraph 
(b)(3) is purely illustrative of the types 
of parties whose active and continued 
participation in a State’s School-to- 
Work system would be appropriate. 
Thus, while the Secretaries will place 
an absolute priority upon applications 
that provide for the active and 
continued involvement of employers 
and other interested parties, the 
Secretaries have chosen to allow each 
State the flexibility to determine which 
parties in addition to employers would 
most effectively assist the State to 
implement its School-to-Work 
Opportunities system.

C hanges: Section (b)(3) of the final 
priority has been revised to add to the 
illustrative list of “other interested 
parties” the following entities: Related 
services personnel, human services 
agencies, language minority 
communities, Private Industry Councils 
established under the Job Training 
Partnership Act, vocational student 
organizations, and State or regional 
cooperative education associations.

C om m ent: One commenter noted that 
the October 14,1993 notice contained 
no mention of how comprehensive high 
schools would be involved and served 
under the School-to-Work Opportunities 
State Implementation Grants program, 
suggesting the need for clarification on 
the involvement of comprehensive high 
schools. The commenter was concerned 
that changes were needed in order to 
ensure a viable role in the program iiot 
merely for vocational high schools but 
also for comprehensive high schools 
and recommended that references to 
comprehensive high schools be added 
in paragraph (b)(3) of the priority as 
well as in other parts of the notice 
where secondary schools are discussed.

D iscussion : Tne Secretaries fully 
intend that comprehensive high schools 
be included in each statewide School- 
to-Work Opportunities system. In order 
to implement a comprehensive School- 
to-Work Opportunities system serving 
all students, States must ensure 
opportunities for the participation of all 
students, including students in 
comprehensive high schools. Under the 
School-to-Work Opportunities program 
and under this priority, it would be 
unacceptable for only vocational high 
schools, for example, to be included in 
a State’s implementation plan. However, 
the Secretaries believe that specific 
reference to comprehensive high 
schools is unnecessary, since the term 
“secondary” encompasses all schools at 
the secondary level.

C hanges: None.

Priority—E ducation  an d  Training Funds 
C oordination

C om m ent: Under paragraph (b)(4) of 
the priority notice, each State is 
required to describe how its 
comprehensive School-to-Work 
Opportunities system will coordinate 
the use of funds available from State 
and private sources with the use of 
funds available from other Federal 
programs. One commenter suggested 
that a clause be added to paragraph 
(b)(4) requiring the coordination of 
program activities funded with State 
and private sources with Federal 
program funds. The commenter also 
recommended that the JOBS program be 
specificallylisted.

D iscussion : In response to the part of 
the comment suggesting that a specific 
reference be added to paragraph (b)(4) to 
“program activities” supported with 
State or private funds, the Secretaries 
have concluded that such a reference is 
unnecessary. The requirement in that 
paragraph is for coordination of the use 
of Federal education and training funds. 
Included within the requirement 
articulated in paragraph (b)(4), is the 
requirement for coordination between 
the program activities supported with 
the State and private funds and the 
program activities supported with 
funding received under related Federal 
statutes. The Secretaries agree that the 
JOBS program should be specifically 
listed. However, it is important to note 
that the list of Federal programs in 
paragraph (b)(4) is not an exhaustive list 
of related Federal programs with which 
the use of State and private funds 
should be coordinated.

C hanges: A specific reference to JOBS 
has been added to paragraph (b)(4) of 
the priority notice.

Priority—A ssessing S kills an d  
K now ledge an d  P articipation  in  th e  
G oals 2000: E du cate A m erica A ct

C om m ent: Several commenters stated 
that in paragraph (b)(9), which requires 
States to describe their processes tor 
assessing the skills and knowledge 
required in career majors and in 
awarding skills certificates that take into 
account the work of the proposed 
National Skill Standards Board and the 
criteria established under the proposed 
Goals 2000: Educate America Act, the 
priority ignores the fact that 
participation in Goals 2000 is voluntary. 
One commenter noted that requiring 
students to receive a skill certificate, as 
a common feature of the program, 
assumes that the Goals 2000: Educate 
America Act, which contains provisions 
for voluntary industry-based ¿kill 
standards, will be enacted into law. This
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common ter felt that it was inconsistent 
to require a skill certifícate based on 
enactment of a law which establishes 
only voluntary, industry-based, skill 
standards. Accordingly, the commenters 
suggested that language be added to this 
paragraph o f the priority notice, 
indicating that the standards or criteria 
developed under Goals 2000 will only 
be required if  the State is participating 
in Goals 2000.

D iscussion : An important goal of the 
School-to-Work Opportunities program 
is to facilitate the employment o f young 
Americans in high-skill, high-wage 
occupations. Enhancing the ability of 
job applicants to demonstrate that they 
possess high quality skills is one way to 
promote access to such employment. A 
skill certifícate can provide that 
credential and thereby enhance job 
prospects. Therefore, the Secretaries 
believe that this is a crucial component 
and should be a required outcome. 
Participation in both the proposed Goals 
2000 program and the School-to-Work 
Opportunities program is entirety » 
voluntary. However, should a State elect 
to participate, the Secretaries expect 
that skill certificates will be awarded 
and that they will take into account the 
criteria proposed in Goals 2000 as well 
as the work of the National Skills 
Standards Board. These criteria are 
intended to promote the highest quality 
and most internationally competitive 
standards possible, in order to facilitate 
high-wage, high-skill employment.

C hanges: None.
Com m ent: One com men ter supported 

the linking of skill certificates to the 
National Skill Standards Board and 
observed that these standards should be 
the direct goal of each State’s efforts, 
otherwise the skills standards would 
have little use. This commenter believed 
that the standards should also be linked 
to the academic standards of the 
National Council of Teachers of Math 
(NCTM) and the National Council of 
Teachers of Science (NCTS).

D iscussion : The Secretaries agree that 
input from the NCTM and NCTS would 
be help fill and expect that they will be 
a part of the process under which 
academic standards are set.

C hanges: None.
Priority—O pportunities fo r  A ll Students

C om m ents: Several commenters 
requested that the Secretaries expand 
upon the requirement in paragraph 
(b)(6) of the October 14,1993 notice 
(redesignated as (b)(7) of this notice), 
under which States must describe how 
they will ensure opportunities for 
participation for all students. The 
commenters requested that this be done 
by requiring States to describe how

opportunities will be provided, 
particularly to low-achieving, disabled, 
and limited-English proficient students. 
One commenter noted that paragraph 
(b)(8) of the October 14,1993 notice 
should be redrafted in a manner similar 
to paragraph (b)(7) of the October 14, 
1993 notice, under which States were 
required to describe the manner in 
which opportunities will be provided 
for young women to participate in 
School-to-Work Opportunities programs 
in a manner leading to meaningful 
employment opportunities.

D iscussion : T he Secretaries intend the 
requirement in paragraph (b)(8), 
redesignated as (b)(9) of this notice, 
relating to low-achieving students, 
students with disabilities, and dropouts, 
to provide the same threshold for 
serving those students, as the language 
in redesignated paragraph (b)(8) of the 
final priority, with regard to serving 
young women. In both paragraphs, the 
Secretaries intend to seek descriptions 
from States as to how they will ensure 
opportunities for students to participate 
in a meaningful and productive manner 
in the School-to-Work Opportunities 
program.

C hanges: Paragraph (b)(9) has been 
changed to require each State to 
describe how it will ensure 
opportunities for low achieving 
students, students with disabilities, and 
former students who have dropped out 
o f  school, to participate in School-to- 
Work Opportunities programs in a 
manner that leads to employment in 
high-performance, high-paying jobs.

C om m ent: Three commenters *
requested, that in lieu of describing the 
manner in which they will “ensure” 
opportunities for students to participate 
in the School-to-Work Opportunities 
programs in paragraphs (b)(6) through 
(b)(8) of the October 14,1993 notice, 
States be required to “increase” 
opportunities for students to participate 
in the School-to-Work Opportunities 
programs.

D iscussion : The Secretaries believe 
that requiring States to ensure 
opportunities for student participation 
will naturally result in increased 
opportunities for participation.
Therefore, the Secretaries do not think 
that the suggested change is necessary.

Changes.-N one.

Priority—S takeh o ld er A greem ent
C om m ent: While agreeing that all the 

items in the notice are critical, one 
commenter suggested that perhaps the 
most critical item would be one 
requiring an agreement among 
“stakeholders” setting out the results to 
be achieved by each State’s program, 
how achievement of these results would

be determined by stakeholders, and 
what agency would be entrusted with 
the review of program, results. The 
commenter suggested that an 
independent or quasi-indépendent 
entity would be best suited for the role 
of evaluating program success.

D iscussion : The Secretaries agree that 
the ideas presented by the commenter, 
including that relating to agreements 
among stakeholders, are good ones. 
While the Secretaries think that 
stakeholder agreements may be very 
effective ways of ensuring meaningful 
collaboration, they are opposed to 
making them mandatory. Rather, each 
State is allowed the flexibility to 
determine the best way to ensure 
effective collaboration among the 
stakeholders and the specific methods 
and processes by which the progress of 
its program will be reviewed and 
assessed.

C hanges: None.
G eneral Program  R equ irem ents— 
Com m on F eatures

C om m ent: Two commenters noted 
that, to allow individuáis with 
disabilities to folly participate in 
School-to-Work Opportunities 
programs, the wording on outcomes 
must be revised to add, after “a high 
school diploma,” the ph^se, “or 
alternative diploma or certificate, as 
appropriate.”

D iscussion : The Secretaries seek to 
establish systems that will result in the 
attainment of a high school diploma or 
its equivalent, and a skill certificate, for 
all students. States have the flexibility 
to provide support services to students 
who may require additional resources to 
obtain the outcomes sought to be 
achieved under the program. However, 
as has been discussed above, the 
Secretaries do not intend to discourage 
the participation of students with 
disabilities in State School-to-Work 
Opportunities programs. Indeed, the 
School-to-Work Opportunities initiative 
is intended to serve all students. 
Accordingly, the Secretaries include 
within the term “equivalent,,r which has 
been added to the definition of “career 
major,” certificates which States may 
choose to provide to students with 
disabilities. These are considered to be 
equivalent to high school diplomas.

C hanges: Paragraph (b)(1) of the 
“General Program Components” section 
of the priority has been revised to 
indicate that the high school diploma 
requirement may be satisfied when a 
student is awarded the “equivalent” of 
a high school diplomabas determined 
under standards by the State.
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Program  C om ponents—G eneral
C om m ent: One commenter considered 

the three program components 
contained in the October 14,1993 notice 
to be inadequate and suggested that a 
section for support activities like 
counseling, child care, and 
transportation, be added. The 
commenter felt that without these 
support activities, programs would not 
attract and hold students who were 
drop-outs, young parents, or 
disadvantaged, and whose past lack of 
success had been due to the 
unavailability of such services.

D iscussion : The program components 
required in the notice define the core 
elements of a School-to-Work 
Opportunities program. The Secretaries 
recognize that other support services 
may be necessary to help students fully 
participate in the program, particularly 
in the case of disadvantaged or disabled 
students, and in the case of dropouts. 
The Secretaries do not, howevei, wish 
to render such additional services 
mandatory in all cases. Moreover, under 
the notice, States are already required to 
ensure opportunities for “low-achieving 
students, students with disabilities, and 
former students who have dropped out 
of school to participate in School-to- 
Work Opportunities programs.“ This 
will mean in some cases, providing 
support services. Also, it is important to 
note that funds under this competition 
may be used for support services. In 
addition, under the priority, States are 
required to describe how their School- 
to-Work Opportunities systems will 
coordinate the use of education and 
training funds horn State and private 
sources with funds available from 
related Federal programs. (See 
paragraph (b)(4) of the priority.)

C hanges: None.

Program  C om ponents— W ork-Based  
Learning C om ponent

C om m ent: O ne commenter 
recommended that the reference to 
“instruction in a variety of elements of 
an industry” in the work-based learning 
section of program components, be 
revised to read: “instruction in all 
aspects of an industry.” The commenter 
further recommended that the revised 
terminology be added to the 
requirement for school-based learning.

D iscussion :.'The Secretaries agree with 
the commenter that the reference to 
instruction in a variety of elements of an 
industry should not be a reference that 
is limited to the work-based component 
of the program. Further, as previously 
discussed, there has been a change from 
use of the term “Elements of the 
industry” in the October 14,1993

notice, to use of the term “All aspects 
of the industry.”

C hange: The reference to “Broad 
instruction in a variety of elements of an 
industry” has been deleted from the 
work-based learning component of the 
“General Program Requirements” 
section. Paragraph (a)(1) of the basic 
components section has been revised to 
provide that one of the bases of a 
School-to-Work Opportunities system is 
the integration of work-based learning 
and school-based learning “that 
provides participating students, to the 
extent practicable, with broad 
instruction in all aspects of the industry 
the students are preparing to enter.” 

C om m ent: Several commenters felt 
that businesses may experience 
difficulty in providing students with 
paid work experience, particularly 
special needs students. One commenter 
stated that the proposed requirements 
for work-based learning ignore the basic 
reality that only a small minority of 
firms now provide significant training to 
their own line workers below the 
management level—let alone to 
“marginal” high school youth. This 
commenter believed that the 
requirements for work-based learning 
should be expanded to include school- 
based work placements such as student- 
run enterprises and school-sponsored 
community service programs, provided 
they are of sufficient quality and 
intensity to otherwise meet the quality 
requirements of the initiative.

D iscussion : The Secretaries believe 
that paid work experience is an 
important component of work-based 
learning in school-to-work programs. 
Experts consulted in the development of 
this priority and in the development of 
the proposed Sehool-to-Work 
Opportunities legislation strongly 
believe that jobs with pay increase 
employment experience for youth, as 
well as increasing the value and 
importance of the youth to the 
employer. Studies confirm these beliefs. 
Employers have continually pointed out 
that paying wages is not the primary 
consideration in their decision of 
whether or not to participate in school- 
to-work programs. Small and medium 
sized businesses have a special 
incentive since these have been found to 
be the most significant sources of 
employment for youth. At the same 
time, however, the Secretaries agree that 
it is important for partnerships to have 
as much flexibility as possible in 
developing school-to-work programs, 
including having input on how the paid 
work experience is constructed. For that 
reason, the priority provides substantial 
flexibility. The priority does not require 
a minimum amount of paid work

experience nor does it specify at which 
point in a program the paid work 
experience must occur. School-based 
enterprises can provide the contexts in 
which the paid work experience 
requirement could be met. In addition, 
other non-paid work experience, such as 
job shadowing or on-the-job training for 
academic credit, are not precluded by 
this priority, as complements to the paid 
work experience component.

C hanges: None.
C om m ent: One commenter believed 

that the October 14,1993 notice 
provides no real incentive for 
employers, particularly small 
businesses, to spend their limited funds 
on hiring students. This commenter 
would have the Secretaries include at 
least a sentence describing the potential 
use of Targeted Jobs Tax Credits, to 
remind grantees that they can make use 
of an existing incentive in their 
implementation of their School-to-Work 
programs.

D iscussion : The Secretaries agree with 
the commenter that there are many 
existing vehicles, such as Targeted Jobs 
Tax Credits, of which employers can 
avail themselves in the context of their 
involvement as partners in their States’ 
School-to-Work Opportunities 
programs. In the course of providing 
technical assistance to the various States 
receiving funding under this 
competition, the Secretaries plan to 
inform States of any additional Federal 
resources, programs, or initiatives that 
may assist States, partnerships, and 
members of partnerships, in meeting the 
goals of the initiative and in 
implementing their State School-to- 
Work Opportunities plans. Importantly, 
there may be instances where it will be 
possible to use Job Training Partnership 
Act funds to pay for work-based 
activities for economically 
disadvantaged students. Funds awarded 
under this competition may be used by 
employers to cover costs associated with 
the work-based learning component of 
the program—for example, the training 
of mentors. In addition, States may 
develop their own package of State 
incentives to make participation more 
feasible or attractive for employers.

Finally, the Secretaries strongly 
believe that the connecting activities 
authority will provide significant 
support to participating employers and 
to education institutions.

C hanges: None.
C om m ent: One commenter believed 

that the notice should permit students 
to receive some of their school-based 
instruction in the workplace, regardless 
of whether the learning experience is 
paid or unpaid.
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D iscussion : Under the School-to-Work 
Opportunities program, students receive 
academic instruction from teachers at 
the school setting, while receiving 
hands-on, work experience, including 
paid work experience, from workplace 
mentors at the job site. The School-to- 
Work Opportunities initiative is 
intended to break down barriers 
between school and work and to 
provide States and local partnerships 
with flexibility to design programs that 
contain the basic program components 
within the local context. Assuming that 
requirements of the three core 
components are otherwise satisfied, 
some degree of overlap between the 
work-based and the school-based 
learning components, would not 
necessarily be impermissible, and may, 
at times, be appropriate.

C hanges: None.
C om m ent: One commenter noted that, 

to serve students with disabilities, 
including those with severe disabilities, 
the Secretaries should add, after “paid 
work experience,” the phrase, 
“including supported employment.”

D iscussion : See discussion regarding 
paid work experience and the flexibility 
surrounding it as yvell as previous 
discussions regarding the requirement 
to ensure opportunities for all students, 
including disabled students. Also, as 
previously discussed, funds awarded 
under this competition may be used to 
help employers provide necessary 
support to students, including disabled 
students.

C hanges: None.
C om m ent: One commenter felt that 

States should be required to show a 
broad and industry-wide commitment 
from employers to ensure that students 
get the necessary industry-wide 
exposure.

D iscussion : The Secretaries agree with 
the commenter that a demonstration of 
industry-wide commitment to the 
School-to-Work Opportunities program 
by any participating State is important 
toward ensuring that employers are 
seriously committed to their State’s 
program and that all students are 
provided with adequate industry-wide 
exposure. Conversely, employer 
involvement is important in ensuring 
that School-to-Work Opportunity 
programs are responsive to business 
needs. However, under the 
“Comprehensive Statewide System” 
selection criterion and the 
“Collaboration and Involvement of Key 
Partners” selection criterion, the notice 
already addresses the commenter’s 
concerns. Under these criteria, States 
must demonstrate and describe the 
commitment of employers and of State

agency officials responsible for job 
training and employment.

C hanges: None.
C om m ent: One commenter noted that 

current co-op initiatives in community 
colleges should be recognized and 
promoted in the notice. The commenter 
believes that these initiatives have the 
established infrastructure to implement 
school-to-work initiatives, including 
networks of co-op administrators, job 
developers, faculty coordinators, career 
counselors, and employer site 
supervisors. The commenter stated that 
community colleges are positioned to 
link co-op programs between secondary 
and postsecondary institutions and to 
improve their quality.

D iscussion : The Secretaries agree with 
the commenter that community colleges 
and programs sponsored by community 
colleges can make a significant 
contribution to statewide school-to- 
work initiatives and systems. In 
applying under this competition, States 
are to “describe the procedure for 
obtaining the active and continued 
involvement in the statewide School-to- 
Work Opportunities system of 
employers and other interested parties 
such as * * * postsecondary 
educational institutions * * As the 
commenter notes, it is very possible that 
a co-op program could be included as 
part of a School-to-Work Opportunity 
system, so long as it meets the basic 
program requirements. The Secretaries 
would expect States to discuss in their 
plans how they will build on, modify, 
and enrich the efforts of community 
colleges to develop comprehensive 
School-to-Work Opportunities systems 
that meet the requirements of this 
priority.

C hanges: None.
G eneral Program  R equ irem ent£ -  
S ch ool-based  Learning C om ponent

C om m ent: One commenter stated that 
School-to-Work Opportunities systems 
will never achieve their intended goal of 
creating high-quality opportunities for 
all American youth unless programs 
contain: (1)-“Enabling tools” to provide 
students and parents with the 
information, assistance, capacity, and
(2) safeguards necessary to obtain the 
opportunities promised by the School- 
to-Work Opportunities program. The 
commenter believed that it was 
necessary to provide parents with: (a)
An unambiguous statement targeted to 
all youth of the opportunities provided 
by the program; (b) the information, 
assistance, and authority for targeted 
youth and their parents to obtain access 
to program opportunities, participate in 
shaping programs, and remedy the 
problems that will inevitably occur; (c)

systems for ensuring that information 
about these program opportunities and 
involvement in shaping the programs 
extends beyond the school district 
central offices to the teachers; and (d) a 
statement of responsibilities for both 
technical assistance and overseeing 
local implementation.

D iscussion : The Secretaries agree that 
providing program information to both 
parents and students, is essential to a 
student’s successful participation in, 
and completion of, a School-to-Work 
Opportunities program. For that reason, 
they have added under “examples of 
statewide activities,” the clause 
“working with localities to develop 
strategies to recruit and retain all 
students in programs, including those 
from a broad range of backgrounds and 
circumstances,” and, as an example of 
activities for local partnerships, they 
have added the clause “conducting 
outreach to all students in a manner that 
most appropriately meets the needs of 
their communities.” Also, under 
paragraph (b)(3) of the priority , States 
are required to describe their procedure 
for obtaining the continued involvement 
of “employers and other interested 
parties, such as * * * students, parents 
* * Moreover, under the Student 
Participation selection criterion, the 
Secretaries will evaluate whether each 
State has proposed realistic strategies 
and programs to ensure that all students 
have the opportunity to participate in 
the State’s School-to-Work 
Opportunities program. The Secretaries 
expect that a part of each State’s strategy 
for ensuring participation would be 
providing information to all students 
about opportunities that are available to 
them within the program. However, 
beyond these provisionsrthe Secretaries 
are opposed to imposing further 
requirements upon States governing the 
formulation and nature of the program 
information disseminated.

C hanges: The section on “Examples of 
Statewide Activities” has been revised 
to include “working with localities to 
develop strategies to recruit and retain 
all students in programs including those 
from a broad range of backgrounds and 
circumstances.” As an example of 
“Activities for Local Partnerships” the 
following has been added: “Conducting 
outreach to all students in a manner that 
most appropriately meets their needs 
and the needs of their communities.”

C om m ent: One commenter observed 
that the academic outcomes expected 
from school-based learning should 
qualify students to enter and succeed in 
four-year postsecondary institutions 
upon graduation from high school. This 
commenter saw a significant possibility 
that students who enter a Sçhool-to-
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Work Opportunities program wilt fees 
barriers to the> full range o f 
postsecondary institutions, feeding 
parents' and educators* tracking 
concerns. The commenter also believed 
that the imperative for students to  meet 
entrance requirements for four-year 
institutions is made more critical by the 
early age at which youth will be 
encouraged to select a "career major.**

D iscussion : The School-to-Work: 
Opportunities initiative is not limited to  
non-col lege-bound students. Rather, it is  
intended for all students. The definition 
of the term "A ll students'* refers to 
students from a broad range of 
backgrounds and circumstances 
"including * * * academically talented 
students.” The notice stales that career 
majors would typically include two 
years of secondary schools and one or 
two years o f postsecondary education.
As a result of their participation in a 
School-to-Work Opportunities program, 
students who are completing their first 
or second years at the postsecondary 
level would be encouraged to consider 
different options in employment and1 
education, including enrollment in a 
four-year degree panting college or 
university. In addition, since students in  
School-to-Work Opportunities programs 
will be held to- high academic standards, 
including, where applicable, those 
developed under Goals 2000, the 
Secretaries expect that these high 
standards will ensure that students who 
have participated in their State's 
School-to-W ork Opportunities program 
axe academically prepared for 
enrollment in four-year postsecondary 
institutions. However, in response to 
this comment as well as other related 
comments, the definition of “career 
major”  has been revised to include 
admission to a degree-granting college 
or university as a possible outcome.

C hanges: The definition of “Career 
major” has been revised to include 
admission to a degree-granting college 
or university as a possible outcome for 
participating students,

C om m ents: T w o  commentera stated 
that tire proposed school-based learning 
component is inadequate with regard to  
the degree of participation that it 
requires from businesses and industries 
in such areas as planning, curriculum 
and program development, instruction, 
evaluation, and job placement. The 
commenters felt that the notice foils to  
take sufficient advantage of many 
effective ways in which business can be 
a partner with education throughout the 
entire instructional process prior to 
actual paid johplacement.

D iscussion : Tne Secretaries strongly 
concur with the commenters that the 
active and continued involvement o f

business and industry is essential to  the 
effective integration o f school-based and 
work-based learning. Under this 
competition, business and industry 
involvement is a requirement, as 
provided for in paragraph (b)f3) o f the 
priority contained in this notice. Plans 
will be reviewed for evidence o f such 
involvement, as provided form  
para^aph (b)f2j of the selection criteria, 
“Collaboration and Involvement of Key 
Partners—Involvement by key parties.’* 
Moreover, the School-to-Wark 
Opportunities program does not limit 
the involvement o f business and 
industry nor limit their roles in the 
collaborative partnerships. Indeed, 
business w ill necessarily play a  key role 
in tire design as well as the 
implementation of each State's School- 
to-Work Opportunities program*

C hanges: Noire.
C om m ent: One commenter believed 

that« while still in  school, students 
should be linked with the workplace for 
mentoring« job-shadowing, and other 
context-based experiences that can 
contribute to increased program 
completion, and employment. Another 
commenter believed that businesses 
should provide significant input to the 
design of curriculum, provide, mentors, 
pay students, develop skills standards, 
and employ youth. This commenter 
advocated tire involvement of employers 
who currently participate in work and 
learning programs, rather than merely 
involving industry leaders.

D iscussion : The Secretaries strongly 
concur with both of these commenters 
but believe that the notice currently 
addresses their concerns.

C hanges: N one.
C om m ent: One commenter was of the 

opinion that there is virtually no 
capacity in schools or anywhere else to 
counsel students on career majors and 
suggested that this area o f  the initiative 
be considered further. Another 
commenter noted that die school-based 
learning component does not specify 
when career counseling should begin. A 
third commenter suggested that, since 
the first bullet under "school-based 
learning”  suggests that career majors 
m aybe "reconsidered,”' a second bullet 
should be added immediately under it, 
to read: "School-based! learning that 
includes the integration of occupational 
information and career development 
assistance into academic instruction and 
the availability to  students o f  direct 
access to  that occupational information 
and those career development assistance 
tools that relate occupational choice to 
educational attainment.” The 
commenter believed that, without this 
additional requirement, die choices

made by students may not be realistic or 
appropriate.

D iscussion : The Secret®íes agree diet, 
in many cases, students do not receive 
the guidance and counseling needed to 
make important decisions related to 
education and training leading to  
meaningful employment. It is for this 
reason that career exploration mid 
counseling is required as an important 
activity in the school-based learning 
component o f  the notice. States seeking 
to receive a grant under this competition 
must demonstrate that the school-based 
learning component of their Sehool-to- 
Work Opportunities systems will 
include career exploration and 
counseling. In addition, however, in 
response to- die com mentor's concerns, 
the Secretaries have revised the School- 
based Learning component to require, 
among other stated elements, "career 
awareness and exploration and 
counseling (beginning at the earliest 
possible age)”  in order to help those 
students who may be interested, to 
identify and select or reconsider, their 
interests, goals, and care® majors, 
"including those options that may not 
be traditional for their gender, race or 
ethnicity.” By this change, the 
Secretaries wish to emphasize the 
importance of career awareness and 
exploration at an early age. The 
determination! of the actual age or grade 
level at which this activity should 
begin, has been left to  the States.

C hanges: The School-based Learning 
component has been revised to require, 
among other stated elements, “career 
awareness and exploration and 
counseling (beginning at the earliest 
possible age)”  in  order to  help those 
students who may be interested, to  
identify and select or reconsider, their 
interests, goals, and career majors, 
“including those options that may not 
be traditional for their gender, race, or 
ethnicity.”

General Program  R equirem ents— 
C onnecting A ctiv ities

C om m ent: O ne commenter believed 
that the description o f information 
collection and analysis in the 
connecting, activities component o f the 
"General Program Requirements”  of the 
priority is too general to provide useful 
information. The commenter believed 
that the information should include 
annual participation and post-program 
outcomes, and that the data should be 
"disaggregated” by gender, race, 
ethnicity, socio-economic background, 
limited-English proficiency, and 
disability, so that any lack o f 
participation or achievement by one 
group would not be masked by the
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success of the program for the general 
population.

D iscussion : The Secretaries agree with 
the commentera that disaggregated data 
is likely to be important for 
determinations of the success of the 
program for all groups. They would 
expect that the information collected 
and analysis provided under the 
connecting activities component to 
describe student participation in the 
program. This may include information 
on gender, race, ethnicity, socio
economic background, limited-English 
proficiency, and disability.

C hanges: A change has been made to 
the “General Program Requirements 
Connecting Activities” section of notice 
so that it is specified that among the 
information that may be collected is 
information on gender, race, ethnicity, 
socio-economic background, limited- 
English proficiency, and disability.

C om m ent: One commenter requested 
that the Secretaries add the following 
additional requirement to the list of 
connecting activities in the priority: 
“Providing job coaching services to 
youth with disabilities within a 
supported employment model.” The 
commenter believed that job coaches 
could help students acquire job skills 
and could help employers achieve the 
workplace accommodations that may be 
necessary to job success.

D iscussion : As is provided for in the 
school-based and work-based learning 
components respectively, career 
exploration and counseling, as well as 
workplace mentoring, must be provided 
to all students. In addition, the notice 
requires States to describe in their 
applications how they will ensure 
opportunities for all students, including 
students with disabilities, to participate 
in School-to-Work Opportunities 
programs. While the Secretaries believe 
that funds awarded under this 
competition may be expended to cover 
the costs of what the commenter has 
referred to as job coaching for disabled 
students within a supported 
employment model, States may also 
seek to utilize funds available from 
other sources to meet what may be the 
special needs of disabled students 
participating in their School-to-Work 
Opportunities programs. Indeed, under 
paragraph (b)(4) of the priority, States 
are specifically required to describe how 
their School-to-Work Opportunities 
systems will coordinate the use of 
education and training funds from State 
and private sources with related Federal 
program funds.

C hanges: None.

E xam ples o f  S tatew ide A ctivities
C om m ent: One commenter requested 

the inclusion of “related services 
personnel” among those individuals for 
whom training could be provided by a 
grantee receiving funds under this 
competition. The commenter felt that 
related services personnel would be 
critical to the success of students with 
disabilities in School-to-Work 
Opportunities programs and that these 
individuals should be trained along 
with the teachers and other 
professionals named in paragraph (c) 
under “Examples of Statewide 
Activities.” •

D iscussion : Under the section of the 
notice ehtitled “Examples of Statewide 
Activities” there is a list which is meant 
only to be illustrative and to provide 
examples of some of the grantee 
expenditures that would be allowable 
under this program. The Secretaries 
agree that the costs of training related 
services personnel is sufficiently 
important to be added to the list as an 
allowable expenditure under this 
program.

C hanges:Reference to “related 
services personnel” has been added to 
the list of those individuals for whom 
training could be provided by a grantee 
under this program.

C om m ent: One commenter . 
recommended that examples should be 
added to the list of statewide activities 
to focus on the needs of disadvantaged 
youth and poor communities. The 
commenter proposed adding, as an 
example of allowable statewide 
activities, stimulating the development 
of partnerships in poor communities, 
and providing training and 
dissemination of curricula to local 
partnerships to moré effectively respond 
to the needs of disadvantaged youth.

D iscussion : The Secretaries agree with 
the commenter that the examples of 
statewide activities should include 
activities aimed at addressing the 
particular needs of disadvantaged youth 
and poor communities. Accordingly, 
paragraph (b) of the examples has been 
revised to include stimulating the 
development of partnerships in poor 
communities. The Secretaries note that 
the statewide activities as proposed 
include the training and curricula 
dissemination activities cited by the 
commenter, for teachers, employers, 
workplace mentors, and others, at the 
local level. However, the Secretaries 
believe that an additional activity 
should be added, to clarify that States 
may assist localities in formulating 
strategies to recruit and retain all 
students including the poor and 
disadvantaged. These strategies may

include the training and curricula 
dissemination activities described in 
paragraphs (c) and (e) of the examples.

C hanges: Paragraph (b) under 
“Examples of Statewide Activities” has 
been revised to include the clause: 
“Stimulating the development of 
partnerships in poor communities”'as 
an outreach activity to promote and 
support collaboration in School-to-Work 
Opportunities programs. In addition, a 
new paragraph (h) has been added to 
provide that States may work “with 
localities to develop strategies to recruit 
and retain all students in School-To- 
Work Opportunities programs, 
including those from a broad range of 
backgrounds and circumstances.”

A llocation  o f  Funds to L ocal 
P artnerships

C om m ent: One commenter felt that 
the Secretaries should require local 
partnerships to describe how they will 
train counselors and other personnel to 
provide minority, female, disabled, and 
limited-English proficient youth with 
access to high-skill, high-wage, non- 
traditional careers. The commenter 
believed that such a requirement should 
be included in this section on 
“Allocation of Funds to Local 
Partnerships” and that it should be 
given as an example in the succeeding 
section, “Examples of Activities for 
Local Partnerships.”

D iscussion : The Secretaries agree that 
training is an important activity, and 
have included “training for teachers, 
employers, workplace mentors, 
counselors, and others,” as examples of 
State activities and “providing training 
to work-based and school-based staff on 
new curricula, student assessments, 
student guidance, and feedback to the 
school regarding student performance,” 
as examples of local partnership 
activities. Also, one of the requirements 
under school-based learning is “career 
awareness and career exploration and 
counseling in order to help students 
who may be interested to identify and 
select or reconsider their interests, 
goals, and career majors.” The 
Secretaries do not wish to mandate to 
local partnerships who should be 
trained or how the training should be 
accomplished. Rather, the Secretaries 
think it is preferable for local 
partnerships to make those 
determinations in ways that best serve 
the programs which they are 
implementing and the students 
participating in those programs.

C hanges: None.
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E xam ples, o f Activities fa r  Local 
P artn erships

C om m ent: Two commenters had 
suggestions regarding the “Examples of 
Activities for Local Partnerships” 
provided in the notice. One commenter 
believed that paragraph (f) (redesignated 
as paragraph (gj) should be changed to 
specifically allow students with 
disabilities to participate in graduation 
assistance programs to help them 
graduate from high school, continue 
their education or training; and to find 
jobs as well as advance in them. The 
second commenter requested the 
Secretaries to  add the word, “alb” 
before “at risk and low-achieving 
students” in paragraph (f) (redesignated 
as paragraph (g)). The commenter felt 
that this change was necessary to ensure 
that all categories of students listed in 
the definition of “All students” would 
be served. The commenter also 
suggested changing the last phrase in 
paragraph (f) of the October Î 4 , 1993 
notice, to read, “ * * *  and finding, 
maintaining or advancing m jobs,” to 
emphasize that maintaining a job is  
equally as important as finding one.

D iscussion : The Secretaries agree with 
commenters that graduation assistance 
programs should be geared to serving all 
students, as defined in the notice, and 
that the activity described in 
redesignated paragraph (g) should 
clearly refer to disabled students as well 
as to at-risk and low-achieving students. 
The Secretaries also believe that 
“maintaining a job”  is consistent with 
the desired outcomes of the School-to- 
Work Opportunities initiative and of 
this competition, and have added the 
word,, “maintaining” to redesignated 
paragraph (g) of the “Examples of 
Activities for Local Partnerships.” The 
commenter on the availability of 
occupational information and career 
development assistance has suggested 
two, among what may be many » 
additional worthwhile activities that 
might be carried out under a local 
partnership. The Secretaries, because 
this section is purely illustrative andin  
the interest of brevity, have elected not 
to include them in the final priority. 
Although the Secretaries find 
commendable, the suggestion to require 
that all at-risk and low-achieving 
students be served in a graduation 
assistance program, the Secretaries fully 
understand the difference between 
“equal access to opportunity” and a 
“guarantee,” and, because of the limited 
resources available, have elected to have 
local partnerships provide “opportunity 
for all students” in preference to a 
guarantee.

C hanges: The notice has been 
modified by adding the word,,
“disabled” to redesignated paragraph (g) 
in  the section on “Examples of 
Activities for Local Partnerships,” so 
.that it now reads: “ * * * a graduation 
assistance program to assist at-risk, 
disabled, and low-achieving students, in 
graduating, from high school * * In 
addition, the Secretaries have modified 
this same paragraph by adding the word 
“maintaining” to  the end o f the 
paragraph. Accordingly, the notice now 
provides, specifically, that funds 
awarded by States to local partnerships 
under this competition may be utilized 
for the purpose of assisting at-risk, 
disabled, and low-achieving students in 
graduating from bigji school, enrolling, 
in postsecondary education or training, 
ana finding, maintaining, or advancing 
in fobs.

C om m ent: O ne commenter, 
expressing concern with what ha 
referred to  as decisionmakers’ access to 
occupational information, suggested 
adding two activities to the list of 
activities for local partnerships. The 
commenter suggested revising 
paragraph (h) to specifically authorize 
the creation o f  after school, School-to- 
Work career centers, where students and 
parents could seek occupational and 
career information, carry out career 
exploration, seek guidance regarding 
career choices or the design o f  an 
educational program, or evaluate the 
educational preparation that students 
have received to date. The commenter 
also suggested adding a paragraph to 
authorize the publication o f career 
information for use by parents and 
students, in cooperation with the Stale 
Occupational Information Coordinating 
Committee.

D iscussion : The issue raised by tire 
commenter is  discussed earlier m  the 
context of tire School-to-Work 
Opportunities program’s school-based 
learning component. In this context 
also, in suggesting that funds awarded 
under this competition be utilized for 
preparing and making available 
important program information for 
parents «md students in after school 
centers or in publication^ the 
commenter has suggested an activity 
that tiie Secretaries would consider to 
be an allowable activity for local 
partnerships.

C hanges: None.

E xam ples o f  A ctiv ities fo r  L oca l 
P artnerships— Youth

C om m ent: One commenter felt that 
the notice’s references to youth for 
example; in paragraph (hi of Examples 
of Activities for Local Partnerships in 
the context of providing opportunities

for dropout students were unclear. The 
commenter suggested defining the term 
“youth” so as to  include, at a minimum, 
young persons up to, and including, age 
25, to allow for the inclusion of young 
men and women who have dropped out, 
become parents, and face multiple 
obstacles to  achieving a self-sufficient 
wage. Another commenter believed that 
defining the term “youth” to include 
students in. the elementary grades would 
enhance the opportunities of children to 
develop early career awareness, thereby 
increasing School-to-Work 
Opportunities program participation 
rates, in the high schools.

D iscussion .; Since the. focus o f the 
School-to-Work initiative mid o f this 
notice is on system building and 
institutional change, there are no 
detailed provisions for individual 
eligibility. The Secretaries believe that 
States should have the flexibility to 
determine the age range o f the student 
population for their School-to-Work 
Opportunities programs. However, 
States are expected to  develop systems 
that coordinate other education and 
training programs funded from sources 
that do set parameters for tire youth to 
be served. For example; the Job Training 
Partnership Act limi ts tire age o f  tire 
youth to be» served to  1&through 21 
years of age. In addition, the required 
school-based learning component must 
include career awareness and career 
exploration mid counseling. These 
activities may be carried out in  the 
elementary mid middle school years to 
better prepare students for School-to- 
Work Opportunities programs, as States 
and localities retain the flexibility to 
begin career awareness and counseling 
programs at as early a grade level as 
appears to be appropriate mid useful

C hanges: None;
C om m ent: One commenter felt that a 

student’s  eligibility to  participate in  a 
School-to-Work Opportunities program 
should not be determined by student 
population based on age, such as age 1& 
through 21, but rather should be geared 
to grade level. The commenter believed 
that a student’s  eligibility to  participate 
in School-to-Work Opportunities 
program should begin in ninth grade, 
since, in  this way, all students would 
have an equal opportunity to qualify for 
the program.

D iscu ssion : As is  discussed above, the 
Secretaries believe that States should 
retain the flexibility to design School-to- 
Work Opportunities systems, within the 
parameters of tire program as contained 
in this notice, that best meet the needs 
of their students.

C hanges: None.
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Safegu ards

C om m ent: One commenter requested 
that the Secretaries establish additional 
safeguards, beyond those provided for 
in the notice, so as to ensure student 
access, services, information, and 
assistance to students and parents. 
Another commenter suggested adding a 
new safeguard to provide that nothing 
in this notice should be construed as 
modifying or affecting the Fair Labor 
Standards Act.

D iscussion : Regarding the 
applicability of the Fair Labor Standards 
Act, the Secretaries note that, as a 
matter of law, this notice does not and 
cannot in any way modify or affect 
either the Fair Labor Standards Act or 
its applicability. However, the 
Secretaries agree with the commenter’s 
suggestion that a reference to applicable 
fair labor standards would be helpful in 
the context of the “Safeguards” section 
of the notice. Regarding the 
commenter’s suggestion that additional - 
safeguards be added to the list, the 
Secretaries do not believe that this is 
necessary, since relevant Federal and 
State law will continue to apply to this 
program, regardless of whether these are 
specifically mentioned or listed in the 
notice.

C hanges: The notice has been 
modified to include the word “labor” in 
paragraph (d) of the “Safeguards” 
section of the notice. Paragraph (d) now 
reads: “Students shall be provided with 
adequate and safe equipment and a safe 
and healthful workplace in conformity 
with all health, safety , and labor 
standards of Federal, State, and local 
law.”

S election  C riteria—C om prehensive 
S tatew ide System

Com m ent: In making choices among 
standards and assessments for 
occupational skills, one commenter 
suggested that States be required to 
consider whether the standards and 
assessments chosen reflect the needs of 
high-performance workplaces, whether 
they are benchmarked to the highest 
international standards, and whether 
they reflect requirements of clusters of 
occupations requiring similar skills, 
rather than individual jobs or 
occupations. The commenter suggested 
that among the needs of high 
performance work organizations are the 
acquisition of skills required to be an 
effective member of a work group, the 
capacity to learn new skills quickly, 
broad analytical and systems thinking 
skills, and specific skill sets that 
facilitate high mobility among a wide 
variety of related jobs and occupations

within an industry and among different 
industries.

D iscussion : The Secretaries agree that 
State skill standards and methods of 
skill assessment must be benchmarked 
to high quality standards in order to 
ensure, to the extent possible, that 
students receiving portable skill 
certificates under the School-to-Work 
Opportunities program will have the 
opportunity to enter high-skill, high- 
wage, employment. Therefore, the 
clause “benchmarked to high quality 
standards” is added to the definition of 
the term “Skill certificate.” Similarly, a 
question has been added to the 
“Comprehensive Statewide Systems” 
selection criterion requiring States to 
indicate in their applications whether 
their processes for assessing skills 
reflect the needs of high performance 
workplaces as well as meeting the 
requirements of broad clusters of related 
occupations and industries, rather than 
those of individual jobs or occupations. 
The Secretaries generally agree with the 
commenter that, in making their choices 
among standards and assessments for 
occupational skills, States should 
choose standards and assessments that 
build upon available standards and 
assessments; incorporate those skills 
that are necessary for employees to 
participate as active members of a work 
group and serve as team leaders; utilize 
high standards in an industry, 
occupation or profession; include 
measures of broad analytical and 
thinking skills; and reflect the 
requirements of clusters of occupations, 
requiring similar skills, rather than 
narrowly-defined individual jobs or 
occupations.

C hanges: In response to the 
commenter, the definition of the term 
“Skill certificate” has been revised to 
require that skills be benchmarked to 
high quality standards. In addition, the 
following question has been added to 
the “Comprehensive Statewide System” 
criterion: “Does the State’s process for 
assessing skills reflect the needs of high 
performance workplaces as well as meet 
the requirements of broad clusters of 
related occupations and industries, 
rather than those of individual jobs or 
occupations?”

C om m ent: One commenter suggested 
that the selection criterion 
“Comprehensive Statewide System” 
include a question asking applicants to 
describe how their School-to-Work 
Opportunities system is a part of school
wide restructuring that provides every 
student in each school with 
experimental learning programs— 
hands-on learning, students’ 
demonstration of skills through projects, 
mentoring and coaching relationships,

and increased student self-esteem and 
motivation that are linked with 
academic education.

D iscussion : School-to-Work 
Opportunities systems under the 
priority established in this notice must 
integrate work-based learning and 
school-based learning. School-to-Work 
Opportunities programs must 
incorporate a planned program of job 
training and experiences, paid work 
experience, workplace mentoring, and a 
program of study designed to meet the 
same challenging academic standards 
developed for all students. The criterion 
“Comprehensive Statewide System” is 
intended to encourage applicants to 
describe how their proposed School-to- 
Work Opportunities systems will 
produce systemic statewide change that 
will have a substantial beneficial impact 
on the preparation of youth for either a 
first job or further training or education.

This criterion also encourages States 
to describe State and local performance 
standards that lead to statewide 
systemic reform of secondary education. 
The “Local Programs” criterion is 
intended to elicit a detailed description 
of the School-to-Work Opportunities 
system to be implemented at the local 
level. The Secretaries expect that, 
combined, these criteria will result in 
applicants submitting descriptions of 
State plans that provide for fundamental 
statewide restructuring of existing 
education and training programs.

C hanges: None.
C om m ent: One commenter who 

believed that community-based 
organizations and the human services 
sectors are currently under-utilized, 
suggested that a question be added 
under the selection criterion 
“Comprehensive Statewide System” to 
read: “Does the plan describe methods 
to ensure high school completion by 
participants such as graduation 
assistance programs targeting low- 
achieving and at-risk youth or offering 
human services in coordination with 
education and job training?” One 
commenter was concerned that 
occupational and career information 
and career guidance and counseling be 
provided and suggested adding a 
question to read: “Has the State 
incorporated into the Statewide plan 
provisions for the presentation of 
occupational and career information 
and career development assistance to all 
students in all parts of the State?”

D iscussion : The Secretaries agree with 
the commenter that in response to this 
notice applicants should describe the 
methods that they have selected to 
ensure high school completion. The 
criterion “Student Participation”, 
therefore, focuses on providing “all
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students”, including low-achieving 
students, the opportunity to participate 
in School-to-Work Opportunities 
programs. The ‘‘Local Programs” 
criterion emphasizes that plans must 
include programs that result in the 
award of high school diplomas, as is 
otherwise required in the notice. With 
respect to the commenter’s suggestion 
that statewide plans provide for the 
presentation of occupational and career 
information and career development 
assistance, one of the “General Program 
Requirements” already contained in the 
priority, is that the school-based 
learning component of any School-to- 
Work program include career 
exploration and counseling.

C hanges: None.

S election  C riteria—C ollaboration  an d  
Involvem ent o f  K ey Partners

C om m ent: One commenter suggested 
adding State officials responsible for 
special education, vocational 
rehabilitation, and other transition 
services, to the list of State level 
officials with whom applicants are 
encouraged to collaborate in 
implementing statewide School-to-Work 
Opportunities systems. Other 
commenters suggested adding a variety 
of entities to the list of key parties to be 
involved in the implementation of 
States’ School-to-Work Opportunities 
systems. Specifically, commenters 
suggested adding vocational and 
comprehensive high schools, local 
vocational education agencies, private 
industry councils established under the 
Job Training Partnership Act (JTPA), 
related services personnel, State 
Occupational Information Coordinating 
Committees and other occupational 
information providers, human services 
agencies, JTPA operators and 
educational programs serving 
farmworkers. One commenter was of the 
opinion that the involvement of other 
parties cannot serve as a substitute for 
the involvement of students, parents, 
teachers, and area residents in State and 
local decision-making. The commenter 
also felt that the statewide system 
should include as many as possible of 
the interested parties listed under the 
criterion “Involvement by Key Parties.”

D iscussion : The lists of entities under 
paragraphs (b) (1) and (2) of the 
selection criterion “Collaboration and 
Involvement of Key Partners” are not 
intended to be exhaustive, but, rather, 
are intended to provide examples of 
entities that should be involved in 
developing and implementing a 
successful School-to-Work 
Opportunities system. It is likely that 
the other entities suggested by the 
commenters also would contribute to

the success of State and local School-to- 
Work Opportunities activities and it 
would be appropriate for State and local 
agencies to seek their involvement. In 
accordance with these criteria, as well 
as with paragraphs (b)(2) and (b)(3) of 
the priority, the Secretaries strongly 
encourage the involvement of all groups 
and entities that can perform useful and 
productive functions in the 
implementation of State School-to-Work 
Opportunities programs.

C hanges: None.

S election  C riteria—Student 
P articipation

C om m ent: One commenter felt that 
under the “Student Participation” 
selection criterion insufficient attention 
is accorded to the adequacy of plans to 
reach and serve out-of-school youth 
effectively and suggested adding a 
specific question to address this 
perceived deficiency. Another 
commenter said that the description of 
“all students” in the selection criteria is 
inconsistent with the definition of the 
term in the notice’s “Definitions” 
section, which includes students with 
limited-English proficiency. The 
commenter would have this population 
added to the selection criterion.

D iscussion : The priority established 
in this notice requires State plans to 
include realistic strategies and programs 
to ensure that all students have the 
opportunity to participate in School-to- 
Work Opportunities systems. With 
regard to the comment on service to out- 
of-school youth; the Secretaries note 
that the definition of the term “All 
students” has been modified to include 
students who have dropped out of 
school. The Secretaries recognize that 
the definition of “All students” includes 
individuals with limited-English 
proficiency and agree that, for 
consistency, the reference to students 
with limited-English proficiency also 
should be included in this criterion.

C hanges: The “Student Participation” 
criterion has been modified to include 
specific reference to students with 
limited-English proficiency;

C om m ent: One commenter was 
concerned that the children of migrant 
and seasonal farmworkers are often 
overlooked by States and suggested that 
the Secretaries add “migrant and 
seasonal farmworker children” among 
those explicitly intended to be served 
under the program. The commenter also 
suggested that States be encouraged to 
provide early intervention for youth, 
particularly youth at risk of dropping 
out of school at an early age.

D iscussion : As written, the “Student 
Participation” criterion calls for realistic 
strategies and programs to included all

students. In States with migrant workers 
and seasonal farmworkers, this would 
include the children of those 
individuals. The Secretaries expect 
those students to be provided with the 
opportunity to participate in School-to- 
Work Opportunities programs. 
Additionally, the Secretaries strongly 
encourage States to provide early 
intervention for youth, particularly 
youth at risk of dropping out of school 
at an early age.

C hange: None.

S election  C riteria—L ocal Program s
C om m ent: One commenter suggested 

that the “Local programs” selection 
criterion be modified to permit 
supported employment as a part of 
work-based learning. The commenter 
was also concerned about the 
participation of special education 
students and suggested that the phrase 
“or alternative certificate” be added 
after “award of a high school diploma.” 
The commenter also felt that the phrase 
“including those funded under JTPA, 
IDEA, Carl D. Perkins Vocational and 
Applied Technology Education Act 
(Perkins Act), the Rehabilitation Act, 
and JOBS” should be added following 
the question “Have promising existing 
programs been considered for 
adaptation?”

D iscussion : With regard to the 
suggestion that the “Local programs” 
selection criterion be modified to permit 
supported employment as a part of 
work-based learning, such a change 
would make the selection criterion 
inconsistent with the priority, which 
includes a safeguard prohibiting the use 
of funds awarded under this 
competition for the payment of wages to 
students. The Secretaries encourage 
grantees to use other Federal, State, 
local, public, and private resources to 
provide supported employment, work 
study, and cooperative education where 
these approaches facilitate work-based 
learning. With regard to the comment 
suggesting that alternative certificates be 
accepted in lieu of high school diplomas 
for disabled students, the clause “or its 
equivalent” is added to this part of the 
notice to provide for alternative 
certificates for disabled students. 
Finally, while the Secretaries agree with 
the commenter that programs under the 
JTPA, IDEA, Perkins Act, Rehabilitation 
Act, and JOBS have produced practices 
that should be considered for 
adaptation, other Federal, State, and 
local programs have also developed 
promising programs that States and 
locals may wish to consider. The 
Secretaries encourage States and 
localities to adapt all promising 
programs to their School-to-Work
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Opportunities systems in a manner that 
best suits the systems they plan to 
implement.

C hanges: The clause “or its 
equivalent“ has been added to the 
definition of the term “Career major,“ to 
the “General Program Requirements” 
section of this notice, and to the “Local 
Programs“ criterion, providing for 
alternative certificates for disabled 
students.

S election  C riteria—M anagem ent Plan
C om m ent: One commenter felt that 

greater emphasis should be given to 
States that present new or alternative 
methods of assessment for their 
activities. This commenter also believed 
that priority should be given to 
applicants that are able to demonstrate 
real innovation on the part of their own 
staff as well as on the part of the 
stakeholders they have brought together.

D iscussion : The Secretaries agree with 
the commenter that special 
consideration should be given to States 
that propose innovative approaches and 
have added this factor to the decision
making process of the Secretaries.

C hanges: The notice has been 
modified so that the description of the 
review process included under 
“Selection Criteria for Evaluating 
Applications“ has been revised to state 
that final funding decisions made by the 
Secretaries will also include 
consideration of such factors as 
replicability, sustainability, and 
innovation. In addition, the 
“Management Plan” criterion now asks 
the question “Does the management 
plan include a process for incorporating 
methods to improve or redesign the 
implementation system based on 
program outcomes?”

Com m ent: One commenter was 
concerned about special education 
students and expressed the belief that 
interagency data collection is essential 
for monitoring the success of special 
education programs and requested that 
the Secretaries add a question to read: 
“Does the State’s management plan 
include a system for interagency data 
collection?” This commenter also 
requested the insertion of the word 
“cross-trained” into the question on key 
personnel so that it would read “Are 
key personnel under the plan cross- 
trained and qualified to 
perform * * This commenter 
believed that key personnel should be 
knowledgeable on both labor and 
educational issues.

D iscussion : The Secretaries agree that 
the provision of occupational and career 
development assistance as well as 
program information, guidance, and 
counseling, are all important aspects of

School-to-Work Opportunities programs 
to be developed under the priority. 
However, the Secretaries believe that 
the importance of these is already 
provided for in the priority as written. 
While the Secretaries agree with the 
commenter that it would be beneficial 
for applicants to utilize key personnel 
who are knowledgeable of both the labor 
and educational components, the 
Secretaries do not think it advisable to 
prescribe the qualifications of key 
personnel. The Secretaries prefer to 
leave those decisions to the States.

C hanges: None.
C om m ent: One commenter was 

concerned about the sufficiency of 
occupational and career information 
provided under School-to-Work 
Opportunities programs and suggested 
adding two questions to the 
“Management Plan” criterion, to read: 
“Does the State management plan 
adequately address the timely provision 
of accurate occupational and career 
information to school and program 
administrators, teachers and counselors, 
students and parents throughout the 
State?” and “Does the State 
management plan adequately address 
the need to provide career development 
assistance, guidance and counseling to 
students and parents in all parts of the 
State?”

D iscussion : The Secretaries have 
concluded that, since the 
implementation of School-to-Work 
Opportimities programs will be a joint 
effort involving coordination among 
Federal, State, and local entities,, it is 
likely that effective methods to improve 
or redesign a project’s implementation 
will be shared among these.

C hanges: None.

S election  C riteria—D istribution o f  
Points

C om m ent: One commenter questioned 
the distribution of points among the 
selection criteria and recommended that 
the points be redistributed with 20 *
points for the “Comprehensive 
Statewide System” criterion, 17 points 
for the “Collaboration and Involvement 
of Key Partners” criterion, 17 points for 
the “Resources” criterion (particularly if 
the disadvantaged are to meet the same 
goals as other students), 17 points for 
the “Student Participation” criterion, 17 
points for the “Local Programs” 
criterion, and 12 points for the 
“Management Plan” criterion. Another 
commenter concerned with special 
education students suggested that more 
points be awarded for the “Local 
Programs” selection criterion.

D iscussion : The Secretaries have 
given much consideration to the 
distribution of points among the

selection criteria. They have concluded 
that the distribution provided for in the 
notice results in the most appropriate 
balance among the criteria.

C hanges: None.

S election  C riteria—G eneral .
C om m ent: O ne commenter believed 

the notice must be strengthened to 
ensure that all youth receive the 
assistance and services they need to 
fully participate and succeed and 
processes are in place for identifying 
and addressing disparities in 
participation and success. The 
commenter recommended that the 
Secretaries add a selection factor that 
reads: “Are there adequate State and 
local provisions to ensure equal access 
to all programs and program 
components; supplemental services and 
accommodations necessary for various 
students to participate and succeed; the 
collecting oi disaggregated data on how 
well different groups are being served; 
and the taking of effective steps to 
remedy unequal participation or 
outcomes (based on data concerning 
how groups need to be served)?”

D iscussion : In reviewing applications 
under this competition, the Secretaries 
will seek to determine the extent to 
which applications propose realistic 
strategies and programs to ensure that 
“all students” have an opportunity to 
participate in the State’s School-to-Work 
Opportunities programs. In order to 
succeed in a School-to-Work 
Opportunities program, some students 
may need additional assistance. In this 
regard, the selection criterion “Student 
Participation” will be used to assess 
applicants’ strategies for recognizing 
barriers to participation and proposing 
effective ways of overcoming them. 
However, the program funded under 
this competition does not purport to 
guarantee access to every student.

C hanges: None.
C om m ent: One commenter suggested 

that the selection criteria consider the 
extent and quality of a State’s 
implementation of key Perkins Act 
provisions, including all aspects of the 
industry, academic-vocational 
integration, full access, services and 
success for individuals who are 
members of special populations, and 
effective participatory planning with 
students, parents, teachers, and area 
residents in terms of: (a) the extent of 
the State’s current implementation of 
those provisions, and (b) how they will 
be coordinated with and incorporated 
into the comprehensive school-to-work 
system. This commenter believed the 
individual States’ track records in 
implementing these Perkins Act 
provisions would be good indicators of
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their capacities for commitments to high 
quality implementation of School-to- 
Work Opportunities systems.

D iscussion : Because the School-to- 
Work Opportunities system to be 
developed and implemented under the 
priority will involve the coordination of 
education and training resources of 
many different Federal, State, and 
private sources, the Secretaries believe 
that a State’s track record in 
implementing Perkins Act provisions, 
while important, is only one of many 
critical factors that serve as indicators of 
commitment and ultimately contribute 
to a successful School-to-Work 
Opportunities system. The Secretaries 
do not believe that giving special 
emphasis to a State’s implementation of 
provisions under the Perkins Act fosters 
the intent that States develop 
comprehensive School-to-Work 
Opportunities systems that incorporate 
the best practices and programs 
regardless of funding source.

C hanges: N one.
[FR Doc. 94-2387 Filed 2-2-94; 8:45 am] 
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Department of Labor
[CFDA No. 84.199-H]

Cooperative Demonstration—School- 
to-Work Opportunities State 
Implementation Grants Program; 
Notice Inviting Applications for New 
Awards for Fiscal Year (FY) 1994

N ote to A pplican ts: This notice is a 
complete application package. Together 
with the Carl D. Perkins Vocational arid 
Applied Technology Education Act (the 
statute authorizing the program), the - 
applicable regulations governing the 
program, including the Education 
Department General Administrative 
Regulations (EDGAR), and the notice of 
final priority, selection criteria, and 
other requirements, published 
elsewhere in this issue of the Federal 
Register, this notice contains all of the 
information, application forms, and 
instructions needed to apply for a grant 
under this competition.

P urpose o f  Program : The Cooperative 
Demonstration—School-to-Work 
Opportunities State Implementation 
Grants Program provides financial 
assistance to States to establish 
comprehensive, statewide, School-to- 
Work Opportunities systems. These 
systems will offer young Americans 
access to education and training 
programs designed to prepare them for 
a first job in high-skill, high-wage

careers, and to increase their 
opportunities for further education.

The Secretaries wish to highlight, for 
potential applicants, that this program 
can help to further National Education 
Goals 3 and 5—Goal 3, American 
students will leave grades four, eight, 
and twelve having demonstrated 
competency in challenging subject 
matter including English, mathematics, 
science, history, and geography; and 
every school in America will ensure that 
all students leam to use their minds 
well, so they may be prepared for 
responsible citizenship, further 
learning, and productive employment in 
our modem economy. The School-to- 
Work Opportunities initiative also 
meets Goal 5 by helping to ensure that 
every adult American will be literate 
and will possess the knowledge and 
skills necessary to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship.

E lig ible A pplican ts: States are eligible 
to apply for Implementation Grants 
under this competition.

D eadlin e fo r  Transm ittal o f  
A p p lica tion s:April 1 ,1994.

D eadlin e fo r  Intergovernm ental 
R eview : May 34,1994.

A vailab le Fu n ds: $36,000,000 
(funding for first 12 months).

E stim ated A verage S jze o f  A w ards: 
The amount of an award under this 
competition will be determined on a 
case by case basis and will depend upon 
the scope and quality of the application 
and the relative size of the State.

E stim ated N um ber o f  A w ards: 4 -8 .
Note: The Department is riot bound by any 

estimates in this notiee;
P roject P eriod : Up to 5 years (5 

twelve-month grant periods).
A p p licab le R egulations: (a) The 

Education Department General 
Administrative Regulations (EDGAR) as 
follows:

(1) 34 CFR Part 75 (Direct Grant 
Programs)

(2) 34 CFR Part 77 (Definitions that 
Apply to Department Regulations).

(3) 34 CFR Part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities).

(4) 34 CFR Part 80 (Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments).

(5) 34 CFR Part 81 (General Education 
Provisions Act-Enforcement).

(6) 34 CFR Part 82 (New Restrictions 
on Lobbying).

(7) 34 CFR Part 85 (Governmentwide 
Debarment and Suspension 
(Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).

(8) 34 CFR Part 86 (Drug-Free Schools 
and Campuses).

(b) The regulations for this program in 
34 CFR parts 400 and 426.

Priority an d  S election  C riteria: The 
priority and selection criteria in the 
notice of final priority, selection criteria, 
and other requirements for this program, 
as published elsewhere in this issue of 
the Federal Register, apply to this 
competition.

In tergovernm ental R eview  o f  F ed eral 
Program s: This program is subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs) and the regulations in 34 CFR 
Part 79.

The objective of the Executive order is 
to foster an intergovernmental 
partnership and to strengthen 
federalism by relying on State and local 
processes for State and local 
government coordination arid review of 
proposed Federal financial assistance.

Applicants must contact the 
appropriate State Single Point of contact 
to find orit about, arid to comply with, 
the State’s process under Executive 
Order 12372. Applicants proposing to 
perform activities iri more thari One 
State should immediately contact the 
Single Point of Contact for each of those 
States and follow the procedure 
established in each State under the 
Executive order. If you want to know 
the naine and address of any State 
Single Point of Contact, see the list 
published in the Federal Register on 
September 24 ,1993 (58 FR 50162- 
50164). , ‘ ■ 1 : v - " /

Instates that have not established à 
process or chosën a program fofrieview, 
State, area wide, regional, and local 
entities may submit comments directly 
to the Department. ; ,»*. :

Any State Process Recommendation 
and other comments submitted by a 
State Single Point of Contact and any 
comments from State, areawide, 
regional, and local entities must be 
mailed to the following address: The 
Secretary, E.O. 12372—CFDA #84.199— 
H, U.S. Department of Education, room 
4161, 400 Maryland Avenue SW., 
Washington, DC 20202-0125.

Proof of mailing will be determined 
on the same basis as applications (see 34 
CFR 75.102). Recommendations or 
comments may be hand-delivered until 
4:30 p.m. (Washington, DC time) on the 
date indicated in this notice.

Please note that the above address is 
not the same address as the one to 
which the applicant submits its 
completed application. Do not send 
applications to the above address.

Instructions fo r  T ransm ittal o f  
A pplication s: (a) If an applicant wants
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to apply for a grant, the applicant 
shall—

(1) Mail the original and six copies of 
the application on or before the 
deadline date to:
U.S. Department of Education, 
Application Control Center,
Attention: (CFDA #84.199-H), 
Washington, DC 20202-4725, or

(2) Hand deliver the original and six 
copies of the application by 4:30 p.m. 
(Washington, DC time) on the deadline 
date to:
U.S. Department of Education, 
Application Control Center,
Attention: (CFDA #84.199—H), 
room #3633,
Regional Office Building #3,
7th and D Streets SW.,
Washington, DC.

(b) An applicant must show one of the 
following as proof of mailing:

(1) À legibly dated U.S. Postal Service 
postmark.

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service.

(3) A dated shipping label, invoice, cur 
receipt from a commercial carrier.

(4) Any other proof of mailing 
acceptable to the Secretary.

(c) If an application is mailed through 
the U.S. Postal Service, the Secretary 
does not accept either of the following 
as proof o f mailing:

(1) A private metered postmark.
(2) A mail receipt that is not dated by 

the Ù.S. Postal Service.
Notes: (1) The U.S. Postal Service does not 

uniformly provide a dated postmark Before 
relying on this method, an applicant should 
check with its local post office.

(2) The Application Control Center will 
mail a Grant Application Receipt 
Acknowledgement to each applicant If an 
applicant fails to receive the notification of

application receipt within 15 days from the 
date of mailing the application, the applicant 
should call the U.S. Department of Education 
Application Control Center at (202) 708- 
9494.

(3) The applicant must indicate on the 
envelope and—if not provided by the 
Department—in Item 10 of the Application 
for Federal Assistance (Standard Form 424) 
the CFDA number—and suffix letter, if any— 
of the competition under which the 
application is being submitted.

A pplication  Instructions an d  Form s: 
The appendix to this application is 
divided into five parts, plus a statement 
regarding estimated public reporting 
burden. These parts and additional 
materials are organized in the same 
manner that the submitted application 
should be organized. The parts and 
additional materials are as follows:

Part I: Application for Federal 
Assistance (Standard Form 424 (Rev. 4— 
88]) and instructions.

Part II: Budget Information.
Part HI: Budget Narrative.
Part IV: Application Narrative,
Part V: Additional Assurances and 

Certifications:
a. Estimated Public Reporting Burden,
b. Assurances—Non Construction 

Programs (Standard Form 424B).
c. Certification regarding Lobbying: 

Debarment, Suspension, and Other 
Responsibility Matters; and Drug-Free 
Workplace Requirements (ED 80-0013) 
and Instructions.

d. Certification regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion: Lower Tier Covered 
Transactions (ED 80-0014 ,9 /90) fmd 
Instructions. (NOTE: ED 80-0014 is 
intended for the use of grantees and 
should not be transmitted to the 
Department.)

e. Disclosure of Lobbying Activities 
(Standard Form LLL) (if applicable) and

instructions, and Disclosure of Lobbying 
Activities Continuation Sheet (Standard 
Form LLL-A).

All applicants must submit one 
original signed application, including 
ink signatures on all forms and 
assurances and six copies of the 
application. Please mark each 
application as original or copy.

No grant may be awarded unless a 
complete application form has been 
received.
FOR FURTHER INFORMATION CONTACT: 
Marian Banfield, U.S. Department of 
Education, 400 Maryland Avenue, SW. 
(room 4517 MES), Washington, DC 
20202-7327. Telephone (202) 205-8838. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1 -800-877-8339  
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.

Information about the Department's 
funding opportunities, including copies 
of application notices for discretionary 
grant competitions, can be viewed on 
the Department ’s electronic bulletin 
board (ED Board), telephone (202) 26 0 - 
9950; or the Internet Gopher Server at 
GOPHERLD.GOV (under 
Announcements, Bulletins, and Press 
Releases). However, the official 
application notice for any discretionary 
grant competition is the application 
notice published in the Federal 
Register.

Program Authority: 20 U.S.C. 24201.
• Dated: January 25,1994.
Richard W.Riley,
Secretary o f Education.
R obertB.R eich*..y.rv*.- 
Secretary o f Labor.
BtUiNO COOt 400»4f-J>
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Appendix A
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FEDERAL ASSISTANCE
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INSTRUCTIONS FOR THE SF 424

This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant's submission.
Item: Entry: Item: Entrv:

1. Self-explanatory.

2. Date application submitted to Federal agency (or 
State if applicable) & applicant's control number 
(if applicable).

3. State use only (if applicable).
4. If this application is to continue or revise an 

existing award, enter present Federal identifier 
number. If for a new project, leave blank.

5. Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application.

6. Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service.

7. Enter the appropriate letter in the space 
provided.

8. Check appropriate box and enter appropriate 
letter(s) in the space(s) provided:
—"New" means a new assistance award.
— "Continuation" means an extension for an 

additional funding/budget period for a project 
with a projected completion date.

—"Revision" means any change in the Federal 
Government's financial obligation or 
contingent liability from an existing 
obligation.

9. Name of Federal agency from which assistance is 
being requested with this application.

10. Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested.

11. Enter a brief descriptive title of the project, if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or redl property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project

12. List only the largest political entities affected 
(e.g.. State, counties, cities).

13. Self-explanatory.

14. List the applicant’s Congressional District and 
any Districts) affected by the program or project.

15. Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate on ly  the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet For multiple 
program funding, use totals and show breakdown 
using same categories as item 15.

16. Applicants should contact the State Single Point 
of Contact (SPOCVfor Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process.

17. This question applies to the applicant organi
zation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes.

18. To be signed by the authorized representative of 
the applicant. A copy of the governing body's 
authorization for you to sign this application as 
official representative must be on file in the 
applicant's office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.)

S F  424 f«€V 44St BftCk
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Instructions for Part II—Budget 
Information
Section A—Budget Summary by 
Categories

1 . PersonnelShow salaries to be paid 
to project personnel.

2 . Fringe Benefits: Indicate the rate 
and amount of fringe benefits.

3. Travel: Indicate the amount 
requested for both inter- and intra-State 
travel of project staff. Include funds for 
three people to attend three 
developmental staff meetings in 
Washington, DC.

4. Equipment: Indicate the cost of 
non-expendable personal property that 
has a useful life of more than one year 
and a cost of $300 or more per unit 
($5,000 or more if  State, Local, or Tribal 
Government). (Please see EDGAR 
74.132)

5. Supplies: Include the cost of 
consumable supplies and materials to be 
used during the project.

6 . Contractual: Show the amount to 
be used for (1 ) procurement contracts 
(except those which belong on other 
lines such as supplies and equipment); 
and (2) sub-contracts.

7. Other; Indicate all direct costs not 
clearly covered by lines 1  through 6 
above, including consultants.

8. Total, Direct Costs: Show the total 
for lines 1 through 7.

9. Indirect Costs: Indicate the rate and 
amount of indirect costs.

10 . Training/Stipend Cost: (if 
allowable).

11. Total, Federal Funds Requested: 
Show total for lines 8 through 10.

Section B—Cost Sharing Summary
Indicate the actual rate and amount of 

cost sharing. A recipient of an award 
under the Cooperative Demonstration 
Program—School-to-Work 
Opportunities State Implementation 
Grants is required to provide at least 25 
percent, as cash contribution or in-kind 
match, of the total cost (the sum of the 
Federal and non-Federal shares) of the 
project it conducts. For example, if  the 
total cost of a project is $100 ,000, an 
applicant would have to contribute 
$25,000 to match a Federal award of 
$75,000 ($25,000=25 percent of 
$100,000 ($25,000 plus $75,000)).

Part III—Instructions for Budget 
Narrative

Prepare a detailed Budget Narrative 
for the first year of the project that 
justifies, and/or clarifies the budget 
figures shown in sections A. Explain:

1 . How personnel costs are 
calculated—provide yearly and/or 
hourly rates; for other than full-time 
staff, provide hours per day, week, 
month, and year.

2 . The basis used to estimate certain 
costs (professional personnel, 
consultants, travel, indirect costs) and 
any other cost that may appear unusual;

3. How the major cost items relate to 
the proposed project activities (refer to 
application page);

4. The costs of the project’s evaluation 
component;

5. What matching occurs in each 
budget category; and

Provide estimated budget totals for 
the second, third, fourth, and fifth years 
of the project.

Instructions for Part IV—Application 
Narrative

Before preparing the Application 
Narrative, an applicant should read 
carefully the description of the program 
and the selection criteria the Secretary 
uses to evaluate applications.

The narrative should encompass each 
function or activity for which hinds are 
being requested and should—

1 . Begin with an Abstract; that is, a 
summary of the proposed project;

2 . Describe the proposed project in 
light of each of die selection criteria in 
the order in which the criteria are listed 
in this application package; and

3. Include any other pertinent 
information that might assist the 
Secretaries in reviewing the application.

The Secretaries strongly requests the 
applicant to limit the Application 
Narrative to no more than 50 double
spaced, typed, 8V2"  x 1 1 "  pages (on one 
side only), although applications of 
greater length will be considered. Be 
sure that each page of your application 
is numbered consecutively.

Include as an appendix to the 
Application Narrative supporting 
documentation, also on 8 W  x 1 1 "  
paper, (e.g., letters of support, footnotes,

resumes, etc.) or any other pertinent 
information that might assist the 
Secretaries in reviewing the application.

Applicants are advised that—
(1 ) Under § 75.217 of the Education 

Department General Administrative 
Regulations (EDGAR), the Department 
considers only information contained in 
the application for this phase of the 
review process. Letters of support sent 
separately from the formal application 
package are not considered by the 
technical review panels.

(2) In reviewing applications, the 
technical review panel evaluates each 
application solely on the basis of the 
established technical review criteria. 
Letters of support contained in the 
application will strengthen the 
application only if  they contain 
commitments that pertain to the 
established technical review criteria, 
such as commitment of resources and 
placement of successful completers.

Instructions for Estimated Public 
Reporting Burden

Under terms of the Paperwork 
Reduction Act of 1980, as amended, and 
the regulations implementing that Act, 
the Department of Education invites 
comment on the public reporting 
burden in this collection of information. 
Public reporting burden for this 
collection of information is estimated to 
average 90 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
You may send comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, to 
the U.S. Department of Education, 
Information Management and 
Compliance Division, Washington, DC 
20202-4651; and to the Office of 
Management and Budget, Paperwork 
Reduction Project 1830-0512, 
Washington, DC 20503.
(Information collection approved under OMB 
control number 1830-0524. Expiration date: 
December 31,1996.)
Billing Code 4000-01-#
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Note:
ASSURANCES —  NON-CONSTRUCTION PROGRAMS

Certain of these assurances may not be applicable to your project or program. If you have questions 
ple&secontact the awarding agency. Further, certain Federal awarding agencies may require applicants 
to certify to additional assurances. If such is the case, you will be notified.

As the duly authorised representative of the applicant I certify that the applicant:

1. Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com* 
pletion of the project described in this application.

2. Will give the awarding agency, the Comptroller 
General of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives.

3. Will establish safeguards to prohibit employees 
from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain.

4. Will initiate and complete the work within the 
applicable time frame after receipt of approval of 
the awarding agency.

5. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.C. II 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F).

6. Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88*352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. SI 1681*1683, and 1685-1686), 
which prohibits discrimination on the basis of sex;
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. I 794), which prohibits dis
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.|§ 6101*6107), which prohibits discrim
ination on the basis of age;

(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse; (0 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) {$ 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) Title 
VIII of the Civil Rights Act of 1968 (42 U.S.C. I 
3601 et seq.), as amended, relating to non
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made; 
and (j) the requirem ents of any other 
nondiscrimination statute(s) which may apply to 
the application.

7. Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as

' a result of Federal or federally assisted programs. 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases.

8. Will comply with the provisions of the Hatch Act 
(5 U.S.C. IS 1501*1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds.

9. Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S.C. IS 276a to 276a- 
7), the Copeland Act (40 U.S.C. f 276c and 18 
U.S.C. I§ 874), and the Contract Work Hours and 
Safety Standards Act (40 U.S.C. IS 327-333), 
regarding labor standards for federally assisted 
construction subagreements.

Authorized for Local Reproduction

Standard Form 4248 (4-48)
Praacnbad by OMB Circular A-«02
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10. Will eomply, if applicable, with flood insurance 
purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program and to purchase 
flood insurance if the total eost of insurable 
construction and acquisition is $10,000 or more.

11. Will comply with environmental standards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with 
the approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (18 U.S.C. if  1451 at seq ); (f) 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. i 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205).

12. Will eomply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. §5 1271 et seq.) related to 
protecting components or potential components of 
the national wild and scenic rivers system.

13. Will assist the awarding agency in assuring 
compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.).

14. Will comply with P.L. 93-348 regarding the 
protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance.

15. Will comply with the Laboratory Animal Welfare 
Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the cafe, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance.

16. Will comply with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. II 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures.

17. Will cause to be performed the required financial 
and compliance audits in accordance with the 
Single Audit Act of1984.

18. Will comply with all applicable requirements of all 
other Federal laws, executive orders, regulations 
and policies goyelming this program.

SIGNATURE OF AUTHORIZED CERTIFYING OFFICIAL TITLE

APPLICANT ORGANIZATION DATE SUBMITTED

SF 424 8  <44« ) Back
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CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND OTHER 
RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS

Applicants should refer to the regulations cited below to determine the certification to which they are required to attest. Applicants 
should also review the instructions for certification included in the regulations before completing this form. Signature of this form 
provides for compliance with certification requirements under 34 CFK Part 82, "New Restrictions on Lobbying* and 34 CFR Part 85, 
*Covemment-wide Debarment and Suspension (Nonprocurement) and Government-wide Requirements for Drug-Free Workplace 
(Grants)." The certifications shall be treated as a material representation of fact upon which reliance wUl be placed when the Department 
of Education determines to award the covered transaction, grant, or cooperative agreement.

1. LOBBYING
As required by Section 1352, Title 31 of the U.S. Code; and 
implemented at 34 CFR Part 82, for persons entering into a 
grant or cooperative agreement over $100,000, as defined at 34 
CFR Part 82, Sections 82.105 and 82.110, the applicant certifies 
that:
(a) No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, an officer or employee 
of Congress, or an employee of a Member of Congress in 
connection with thunaking of any Federal grant, the entering 
into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any 
Federal grant or cooperative agreement;
(b) If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a 
Member or Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this 
Feaeral grant or cooperative agreement, the undersigned shall 
complete and submit Standard Form - LLL, "Disclosure Form 
to Report Lobbying," in accordance with its instructions;
(c) The undersigned shall require that the language of this 
certification be included in the award documents for all 
subawards at all tiers (including subgrants, contracts under 
grants and cooperative agreements, and subcontracts) and that 
all subrecipients shall certify and disclose accordingly.

2. DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILITY MATTERS
As required by Executive Order 12549, Debarment and 
Suspension, and implemented at 34 CFR Part 85, for 
prospective participants in primary covered transactions, as 
defined at 34 CFR Part 85, Sections 85.105 and 85.110 —

A. The applicant certifies that it and its principals:
(a) Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
covered transactions by any Federal department or agency;
(b) Have not within a three-year period preceding this 
application been convicted of or nad a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property;
(c) Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State, or 
local) with commission of any of the offenses enumerated in 
paragraph (l)(b) of this certification; and

(d) Have not within a three-year period preceding this 
application had one or more public transactions (Federal, State, 
or local) terminated for cause or default; and

B. Where the applicant is unable to certify to any of the 
statements in this certification, he or she shall attach an 
explanation to this application.

3. DRUG-FREE WORKPLACE 
(GRANTEES OTHER THAN INDIVIDUALS)
As required by the Drug-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for grantees, as 
denned at 34 CFR Part 85, Sections 85.605 and 85.610 —

A. The applicant certifies that it will or will continue to 
provide a drug-free workplace by:

(a) Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession, or 
use of a controlled substance is prohibited in the grantee's 
workplace and specifying the actions that will be taken against 
employees for violation of such prohibition;
(b) Establishing ah on-going drug-free awareness program to
inform employees about— „
(1) The dangers of drug abuse in the workplace;
(2) The grantee's policy of maintaining a drug-free workplace;

(3) Any available drug counseling, rehabilitation, and 
employee assistance programs; and
(4) The penalties that may be imposed upon employees for ’ 
drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged 
in the performance of the grant be given a copy of the . 
statement required by paragraph (a);

(d) Notifying the employee in the statement required by 
paragraph (a) that, as a condition of employment under the 
grant, the employee will—

(1) Abide by the terms of the statement; and
(2) Notify the employer in writing of his or her conviction for a 
violation of a criminal drug statute occurring in the workplace 
no later than five calendar days after such conviction;

(e) Notifying the agency, in writing, within 10 calendar days 
after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such 
conviction. Employers of convicted employees must provide 
notice, including position title, to: Director, Grants and 
Contracts Service, U.S. Department of Education, 400 
Maryland Avenue, S.W. (Room 3124, GSA Regional Office
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Building No. 3), Washington. DC 20202-4571. Notice shall 
include the identification numbers) of each affected grant;

(f) Taking one of the following actions, within 30 calendar days 
of receiving notice under subparagraph (d)(2), with respect to 
any employee who is so convicted—
(1) Taking appropriate personnel action against such an 
employee, up to and including termination, consistent with the 
requirements of the Rehabilitation Act of 1973, as amended; or
(2) Requiring such employee to participate satisfactorily in a 
drug abuse assistance or rehabilitation program approved for 
such purposes by a Federal, State; or local health, law 
enforcement, or other appropriate agency;

j  a good faith effort to continue to maintain a 
drug-free workplace through implementation of paragraphs 
(a)7fo). (c), (d), (e), and (f).

B. The grantee may insert in the space provided below the 
site(s) for the performance of work done in connection with the 
specific grant:

Place of Performance (Street address, dty, county, state; zip 
code)

DRUG-FREE WORKPLACE 
(GRANTEES WHO ARE INDIVIDUALS)
As required by the Drug-Free Workplace Act of 1988, and 
implemented at 34 CFR Part 85, Subpart F, for grantees, as 
denned at 34 CFR Part 85, Sections 85.605 and 85.610 —

A* As a condition of the grant,! certify that I win not engage in 
thé unlawful manufacture, distribution, dispensing, 
possession, or use of a controlled substance in conducting any 
activity with the grant; and

B. If convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any grant activity, 1 
will report the conviction, in writing, within 10 calendar days 
of the conviction, to: Director, Grants and Contracts Service, 
U.S. Department of Education, 400 Maryland Avenue, S.W. 
(Room $124, GSA Regional Office Building No. 3), 
Washington, DC 20202-4571. Notice shall include the 
identification number(a) of each affected grant.

Check O  if there are workplaces on file that are not identified 
here.

As the duly authorized representative of the applicant, I hereby certify that the applicant will comply with the above certifications.

NAME OF APPLICANT PR/A WARD NUMBER AND/OR PROJECT NAME

PRINTED NAME ANDTITLEOF AUTHORIZED REPRESENTATIVE

SIGNATURE DATE

ED 60-0013
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• Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntaxy Exclusion — Lower Tier Covered Transactions

This certification is required by the Department of Education regulations implementing Executive Order 
12549, Debarment and Suspension, 34 CFR Part 85, for all Iovitt tier trnmartinny meeting the threshold 
and tier requirements stated at Section 85.110.
Instructions for Certification
1 . B y  s ig n in g  a n d  su b m ittin g  th is  p roposal, th e  
p ro sp e ct) v e  lo w e r  tie r  p a r tic ip a n t is  p ro v id in g  th e  
ce rtifica tio n  se t o u t b e lo w .

2- T h e  cert i fic a tio n  in  th is  c la u se  is  a  m ateria l 
re p re sen ta tio n  o f  fa c t u p o n  w h ich  re lian ce w a s  p laced  
w h en  th is  tran sac tio n  w a s  en tered  into. I f  it  is  la te r 
d e term in ed  th a t  th e  p ro sp e ctiv e  low er tie r  p artic ip an t 
k n o w in g ly  re n d e red  a n  e rro n eo u s certifica tio n , in  
a d d itio n  to  o th e r  re m ed ies  av a ilab le  to  th e  Fed era l 
G o v e rn m e n t, th e  d e p a rtm e n t o r  ag en cy  w ith  w h ich  
th is  tra n sa c tio n  o rig in a te d  m ay  pu rsu e a v a ila b le  
re m ed ies , in c lu d in g  su sp e n sio n  a n d /o r  d e b arm en t.

3 .  T h e  p r o s p e c tiv e  lo w e r  t ie r  particip an t sh all p ro v id e  
im m e d ia te  w ritten  n o tic e  to  th e  p erso n  to  w h ich  th is  
p ro p o sa l is  su b m itted  i f  a t  a n y  tu n e  th e  p ro sp ectiv e  
lo w e r t ie r  p a rtic ip a n t lea rn s  th a t its  certifica tio n  w as 
e r ro n e o u s  w h e n  su b m itted  o r  h as  b eco m e erro n eo u s 
b y  re a so n  o f  ch a n g ed  circu m stan ces .

4 . T h e  te rm s  "co v e red  tra n sa c tio n ,"  "d eb arred ,"  
"su sp e n d e d ,"  " in e lig ib le ,"  " lo w e r tie r co v ered  
tra n sa c tio n , "p a rtic ip a n t,"  "p erso n ,"  "p rim ary  co v ered  
tra n s a c tio n ,"  p r in c ip a l,"  p rop o sal,” an d  "v o lu n tarily  
e x c lu d e d ,"  a s  u sed  in  th is  clau se , h av e  th e  m ean in g s 
set o u t in  th e  D efin itio n s  an d  C o verag e sectio n s o f  
ru les  im p lem e n tin g  E x e cu tiv e  O rd e r1 2 5 4 9 . Y o u  m a y  
co n ta c t th e  p e rso n  to  w h ich  th is  prop osal is  su b m itted  
fo r  a s s is ta n c e  in  o b ta in in g  a  c o p y  o f  th o se  re g u la tio n s .

5 .  T h e  p ro s p e c tiv e  lo w e r t ie r  participan t a g re es  b y  
su b m ittin g  th is  p ro p o sa l th a t, sh ou ld  th e p rop o sed  
co v e re d tra n sa c tio n  b e  en te re d  into, it  sh all n o t 
k n o w in g ly  e n te r  in to  a n y  lo w e r tie r c ove r e d  - 
tra n sa c tio n  w ith  a  p e rso n  w h o  is  debarred , 
su sp e n d e d , d e c la re d  in elig ib le , o r  v o lu n tarily  
e x c lu d e d  fro m  p a rtic ip a tio n  in  th is co v ered  
tra n sa c tio n , u n le ss  a u th o riz e d  b y  th e  d e p a rtm e n t o r  
a g e n c y  w ith  w h ich  th is  tran sactio n  o rig in a ted .

6 .  T h e  p ro sp e ctiv e  lo w er tie r  p a rtid p a n t fu rth e r  
a g re es  tty su b m ittin g  th is p rop o sal th a t it  w ill 
in d u d e  th e  d a u s e  titled  "Certification R e g a rd in g  
D eb a rm e n t, S u sp en sio n . In e lig ib ility , a n d  V o lu n ta ry  
E x c lu s io n -L o w e r  T ie r  C o v ered  T ra n sa ctio n s ,"  
w ith o u t m o d ifica tio n , in  a ll lo w er t ie r  co v ere d  
tra n sa ctio n s  an d  in  a ll so licita tio n s  fa r  lo w e r  t ie r  
co v ere d  tran sactio n s .

7 .  A  p a rtic ip a n t in  a  co v ered  tran sactio n  m a y  re ly  
u p o n  a  ce rtifica tio n  o f  a  p rospect iv e  p a rtic ip a n t i n a  
lo w e r  tie r  co v ered  tran sac tio n  th a t ft i s  n o t 
d e b a rre d , su sp en d ed , in elig ib le , o r  v o lu n ta rily  
ex c lu d e d  fro m  th e  co v ered lran saC tio n , u n le ss  it 
k n o w s th a t  th e  ce rtifica tio n  is  erro n eo u s. A  
p a rtic ip a n t m ay  d e c id e  th e  m eth o d  an d  fre q u e n cy  
b y  w h ich  It d e term in es  d ie  e lig ib ility  o f  its  
p r in c ip a ls . E ach  p a rtic ip a n t m ay , b u t is  n o t 
re q u ited  to , ch e ck  th e  N o n p ro cu rem en t l i s t .

8 .  N o th in g  co n ta in ed  in  th e  fo reg o in g  sh a ll b e  
co n stru e d  to  re q u ire  estab lish m en t ohi  sy ste m  o f  
re co rd s  in  o rd e r  to  re n d e r in  n o d  fa ith  th e  
ce rtifica tio n  requ ired  b y  th is  clau se . T h e  k n o w le d g e  
a n d  in fo rm atio n  o f  a  p a rtid p a n t to n o t req u ired  to  
ex cee d  th a t w h ich  to n o rm ally  p o ssessed  b y  a  
p ru d e n t p erso n  in  th e  o rd in a ry  co u rse  o f  b u sin e ss  
d e a lin g s .

9 .  E x ce p t fo r  tran sactio n s au th o rized  u n d er 
p a ra g ra p h  5  o f  th e se  in stru ction s, i f  a  p a r tid p a n t in  
a  co v ered  tran sactio n  k n o w in g ly  e n te rs  in to  a  lo w e r 
t ie r  co v ere d  tran sac tio n  w ith  a  p e rso n  w h o  to 
su sp e n d ed , d eb arred , inelig ib le , o r  v o lu n ta rily  
e x c lu d e d  fro m  p artic ip atio n  in  th is  tra n sa c tio n , lit 
a d d itio n  to  o th e r  rem ed ies a v a ilab le  to  th e  F ed era l 
G o v ern m en t,1 th e  d ep artm en t o r  a g en cy  w ith  w h ich  
th is  tran sac tio n  o rig in ated  m ay  p u rsu e  a v a ila b le  
re m ed ies , in clu d in g  s u sp en sio n  a n d / o r  d e b a r m e n t

Certification

0  ) The prospecti ve lower tier partidpant certifies, by submission of this proposal that neither it nor its 
principals are presently debarred, suspended, proposed for debarment, aedared ineligible, or 
voluntarily excluded from partidpation in this transaction by any Federal departmentor agency.

(2) Where the prospective lower tier partidpant is unable to certify to any of the statements in this 
certification, such prospective partidpant shall attach an explanation to this proposal.

E D  8 0 - 0 0 1 4 ,9 / 9 0  (R e p U m G C S 0 0 9 ( R E V . 1 2 /8 8 ) ,  w h ich  to o b so ie te)
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(S e e  re v erse  fo r p u b lic  b u rd en  d is c lo s u re .)

. Approv'd by OMI 
8Ì4SO04S

1 . T yp e o f  F ed era l A ctio n :

□ a . co n tra ct
b .  grant
c ,  co o p e ra tiv e  a g re e m e n t
d . loan
e .  loan  g u aran tee  
1. loan  in su ran ce

i S ta tu s  o f  F ed e ra l A ctiom 
f  I a- b id /o ffer/ap p iica tio n

b . in itia l aw ard 
c  p o st-aw ard

3 . R e p o r t  T yp e:

□ a . In itial filing 
b .  m ateria l c h a n g e

F o r  M a ter ia l C h a n g e  O n ly : 
y ea r _ _ _ _ _ _ _ _  q u a rte r

d a te  o f  last re p o rt _____

4 . N am e an d  A d d ress o f  R e p o rtin g  Entity :

□  Prim e □  S u b aw ard ee
T ier _ _ _ _ _ ,  H known:

C o n g re ss io n a l D istrict, it known:

%. If  R e p o rtin g  E n tity  in  N o. 4  is  S u b a w a rd e e . E n te r N am e 
a n d  A d d ress o f  P r im e :

C o n g r e s s io n a l D is t r ic t  d  known:

i  F ed era l D ep artm en l/A g en cy : 7 . F e d e ra l P ro g ra m  N a m e/D e scrip tio n :

C FD A  N u m b e r, it êppiktblt:

L  F ed era l A ctio n  N u m b e r, it known: 9 . A w ard A m o u n t  U known: 
%

10. a . N am e an d  A d d ress o f  L o b b y in g  Entity  
Ut indwidu*!, Utt n a m e, first n a m e . MOi

b . In d iv id u als  P e rfo rm in g  S e r v ic e s  (including a d d re s s  if 
difft/tnt from No. fO aJ 
(fast n a m e . Aral n a m e , Mlk

(stitch Conitnytuo* U-LU-A H «vcvniM

11. A m o u n t o f P ay m e n t (chtck *U th at apply):

S  . □  ac tu a l □  p la n n ed

1 3 . T y p e o f  P a y m e n t (chtck a ll th a t apply):

12. F o rm  o f P ay m en t (chtck *11 th a t apply): 
D a . ca sh
Q  b . in-km d. sp ec ify : n a tu re  -

v a lu e  __________

O
O
O
O
O
O

a . re ta in e r
b .  o n e -t im e  fe e
c .  co m m iss io n
d . c o n tin g e n t f e e
e .  d e fe r re d
f. o th e r ; sp ec ify :

14 . R r ie f  D escrip tio n  o f  S e r v ic e s  P e r fo rm e d  o r  t o  b e  P e r fo rm e d  a n d  D a te fs )  o f  S e r v ic e , In c lu d in g  o ff  k e r f s ) ,  e m p f o y e c f s l  
o r  M e m b e rfs ) c o n ta c te d , fo r  P a y m e n t lo d k a t e d  in  I te m  11 :

ohm*  CvU sm U o* S h -tft) SHU +
I t .  C o n tin u a tio n  S h e e tfs )  SF*LLL*A a tta c h e d : O  V e t O  N o

SWJMmCmM

S ig n a tu re : _  

P rin t N am e: 

T i t l e : _______

T e le p h o n e  N o * . D a te : .
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W s  d is c lo s u re  fo r m  s h a ll  b e  c o m p le t e d  b y  t h e  « « p o rtin g  e n t ity , « A e t h e r  s u b a w a r d e e  o r  p r im e  F e d e r a l  r e c ip ie n t , a t  th e  
t a x a t i o n  o r  r e c e ip t  o f  a  c o v e re d  F e d e ra l a c t io n , o r  a  m a te r ia l  c h a n g e  t o  a  p r e v io u s  filin g , p u r s u a n t  t o  t i t le  3 1  U -5 .C . 
• a ctio n  1 3 5 2 . T h e  filin g  o f  a  fo r m  fs  re q u ir e d  fo r  e a c h  p a y m e n t  o r  a g r e e m e n t  t o  m a k e  p a y m e n t  t o  a n y  lo b b y in g  e n tity  fo r  
M u e n d n g  o r  a t te m p t in g  t o  in f lu e n c e  a n  o f f i c e r  o r  e m p lo y e e  o r  a n y  a g e n c y , a  M e m b e r  o f  C o n g r e s s ,  a n  o ff ic e r  o r  
e m p lo y e e  o f  C o n g r e s s ,  o r  a n  e m p lo y e e  o f  a  M e m b e r  o f  C o n g r e s s  b i  c o n n e c t io n  w ith  a  c o v e r e d  F e d e ra l a c t io n .  U s e  t h e  
9 ’LLL‘ A C o n t in u a tio n  S h e e t  fo r  a d d itio n a l in fo r m a tio n  i f  t h e  s p a c e  o n  t h e  fo r m  is  in a d e q u a te .  C o m p le t e  ad  h e m s  th a t  
apply  fo r  b o th  t h e  in itia l f ilin g  a n d  m a te r ia l  c h a n g e  re p o r t . R e fe r  t o  d i e  im p le m e n t in g  g u id a n c e  p u b lis h e d  b y  t h e  O f f ic e  o f  
M a n a g e m e n t a n d  B u d g e t  f o r  a d d itio n a l in fo r m a tio n .

I  Id e n tify  t h e  ty p e  o f  c o v e r e d  F e d e ra l a c t io n  fo r  w h ic h  lo b b y in g  activ ity  is  a n d /o r  h a s  b e e n  s e c u r e d  t o  in f lu e n c e  th e  
o u tc o m e  o f  a  c o v e r e d  F e d e r a l  a c t io n .

2 .  Id e n tify  t h e  s ta tu s  o f  t h e  c o v e r e d  F e d e ra l a c t io n .

3 .  Id e n tify  t h e  a p p r o p r ia te  c la s s if ic a t io n  o f  th is  r e p o r t  I f  th is  Is  a  fo llo w u p  r e p o r t  c a u s e d  b y  a  m a te r ia l  c h a n g e  t o  th e  
in fo r m a tio n  p re v io u sly  r e p o r te d , e n t e r  t h e  y e a r  a n d  q u a r te r  in  w h ic h  t h e  c h a n g e  o c c u r r e d . E n te r  t h e  d a te  o f  th e  la s t 
p re v io u sly  s u b m it te d  r e p o r t  b y  th is  re p o r t in g  e n t ity  fo r  th is  c o v e r e d  F e d e ra l a d d o n .

4 .  E n te r  t h e  fu ll n a m e , a d d r e s s ,  d t y ,  s ta te  a n d  z ip  c o d e  o f  t h e  re p o r t in g  e n t ity .  I n d u d e  C o n g r e s s io n a l  D is t r ic t  if  
k n o w n . C h e c k  t h e  a p p r o p r ia te  c la s s if ic a t io n  o f  t h e  r e p o r t in g  e n t ity  th a t  d e s ig n a te s  If  i t  is ,  o r  e x p e c t s  t o  b e ,  a  p r im e  
o r  s u b a w a rd  r e c i p i e n t  id e n tify  t h e  t ie r  o f  t h e  s u b a w a r d e e , e .g . ,  th e  f ir s t  s u b a w a r d e e  o f  t h e  p r im e  i s  t h e  1 s t  tie r . 
S u b a w a rd s  i n d u c e  b u t  a r e  n o t  l im ite d  t o  s u b c o n tr a c t s ,  s u b g r a n ts  a n d  c o n t r a c t  a w a rd s  u n d e r  g r a n ts . '

5 .  I f  th e  o rg a n iz a t io n  filin g  t h e  r e p o r t  in  I t e m  4  c h e c k s  " S u b a w a r d e e " ,  t h e n  e n t e r  t h e  fu ll n a m e ,  a d d r e s s , d ty ,  s ta te  a n d  
z ip  c o d e  o f  t h e  p r im e  F e d e r a l  r e c ip ie n t .  In d u d e  C o n g r e s s io n a l  D is tr ic t , if  k n o w n .

4 .  E n te r  th e  n a m e  o f  t h e  F e d e ra l a g e n c y  m a k in g  t h e  a w a rd  o r  lo a n  c o m m itm e n t .  I n d u d e  a t  le a s t  o n e  o rg a n iz a t io n a l 
le v e l b e lo w  a g e n c y  n a m e ,  if  k n o w n . F o r  e x a m p le .  D e p a r tm e n t  o f  T ra n s p o r ta t io n , U n ite d  S ta te s  C o a s t  G u a rd .

7 .  E n te r  t h e  F e d e ra l p r o g ra m  n a m e  o r  d e s c r ip t io n  fo r  t h e  c o v e r e d  F e d e ra l a c t io n  ( I t e m  1 ) . U k n o w n , e n t e r  th e  M i  
C a ta lo g  o f  F e d e ra l D o m e s t ic  A s s is ta n c e  (C F D A ) n u m b e r  fo r  g ra n ts , c o o p e r d i v e  a g re e m e n ts , lo a n s ,  a n d  lo a n  
c o m m itm e n ts .

9 .  E n te r  th e  m o s t  a p p r o p r ia te  F e d e ra l id e n tify in g  n u m b e r  a v a ila b le  fo r  t h e  F e d e ra l a c t io n  id e n t i f ie d  in  i t e m  1  < e .g .. 
R e q u e s t  fo r  P r o p o s a l (R F P ) n u m b e r ; In v ita tio n  fo r  B id  ( tF B )  n u m b e r  g ra n t a n n o u n c e m e n t  n u m b e r ;  t h e  c o n tr a c t ,  
g ra n t, o r  lo a n  a w a rd  n u m b e r ;  t h e  a p p lic a t io n /p r o p o s a l c o n tr o l  n u m b e r  a s s ig n e d  b y  t h e  F e d e ra l a g e n c y ) .  In d u d e  
p r e f ix e s , e .g . ,  " R F P -D E -9 0 -0 0 1 ."

9 .  F o r  a  c o v e r e d  F e d e ra l a c t io n  w h e r e  th e r e  h a s  b e e n  a n  a w a rd  o r  lo a n  c o m m itm e n t  b y  t h e  F e d e r a l  a g e n c y , e n t e r  th e  
F e d e ra l a m o u n t  o f  t h e  e w a rd /lo a n  c o m m itm e n t  fo r  th e  p r im e  e n t ity  id e n t if ie d  in  i t e m  4  o r  S .

1 0 .  ( a )  E n te r  t h e  fu ll n a m e ,  a d d r e s s , d t y ,  s t a t e  e n d  z ip  c o d e  o f  t h e  lo b b y in g  e n t ity  e n g a g e d  b y  t h e  « « p o r tin g  e n t ity
id e n tif ie d  in  i te m  4  t o  in f lu e n c e  t h e  c o v e r e d  F e d e ra l a c t io n .

(b )E n te r  t h e  fu ll n a m e s  o f  t h e  In d M d u a K s ) p e r fo r m in g  s e r v ic e s ,  a n d  i n d u d e  fu ll a d d r e s s  i f  d i f f e r e n t  fr o m  1 0  (a ) .
E n te r  L a s t N a m e , F irst N a m e , e n d  M id d le  in itia l (M l) .

1 1 .  E n te r  th e  a m o u n t  o f  c o m p e n s a t io n  p a id  o r  r e a s o n a b ly  e x p e c t e d  t o  b e  p a id  b y  t h e  r e p o r t in g  e n t ity  ( I t e m  4 )  t o  th e  
lo b b y in g  e n t ity  ( i te m  1 0 ) .  In d ic a te  w h e th e r  t h e  p a y m e n t  h a s  b e e n  m a d e  (a c tu a l )  o r  w ffl b e  m a d e  (p la n n e d ) .  C h e c k  
a l l  b o x e s  th a t  a p p ly . I f  th is  Is  a  m a te r ia l  c h a n g e  r e p o r t ,  e n t e r  t h e  c u m u la t iv e  a m o u n t  o f  p a y m e n t  m a d e  o r  p la n n e d  
t o  b e  m a d e .

1 2 .  C h e c k  t h e  a p p r o p r ia te  b o x ( e s ) .  C h e c k  a ll b o x e s  th a t  ap p ly * I f  p a y m e n t  Is  m a d e  th ro u g h  a n  fcv-kfnd c o n tr ib u t io n , 
s p e d f y  t h e  n a tu r e  a n d  v a lu e  o f  t h e  irv-kind p a y m e n t

1 3 .  C h e c k  t h e  a p p r o p r ia te  b o x ( e s ) .  C h e c k  a ll b o x e s  th a t  ap p ly - W o th e r ,  s p e c i fy  n a tu r e .

1 4 .  P ro v id e  a  s p e c i f ic  a n d  d e ta i le d  d e s c r ip t io n  o f  t h e  s e r v ic e s  th a t  t h e  lo b b y is t  h a s  p e r fo r m e d , o r  w ill b e  e x p e c t e d  to  
p e r fo r m , a n d  t h e  d a te ( s )  o f  a n y  s e r v ic e s  r e n d e r e d . I n d u d e  a ll p r e p a r a to r y  a n d  r e la te d  a ctiv ity , n o t  {u s t  t im e  s p e n t  in  
a c tu a l  c o n t a c t  w ith  F e d e ra l o f f ic ia ls . Id e n tify  t h e  F e d e ra l o ff id a K s )  o r  e m p l o y e e s )  c o n t a c t e d  o r  t h e  o f f ic e r is ) ,  
e m p io y e e fs ) ,  o r  M e m b e K s )  o f  C o n g r e s s  th a t  w e r e  c o n t a c t e d .

1 5 -  C h e c k  « A e t h e r  o r  n o t  a  S F 4 1 L -A  C o n t in u a tio n  S h e e t t s )  I s  a t ta c h e d .

1 6 .  T h e  c e r t ify in g  o ff ic ia l  s h a ll  s ig n  a n d  d a t e  t h e  fo r m , p r in t  h is /h e r  n a m e , t id e ,  a n d  t e l e p h o n e  n u m b e r .

Public reporting burden for th is co flectio n  o f  inform ation b  estim ated  So average 3 0  m in tues p e r resp on se , in d u d m g  tim e for re vsewf o g 
instructions, searching existing data sou rces, gathering and m aintaining th e  data n eed ed ,  an d  co m pletin g  and  tevfom ng th e  co llectio n  o f 
Inform ation. S en d  co m m en ts regarding th e  bu rden estim ate o r  any o th e r asp ect o f th is co llec tio n  «1 inform atio n , including suggestions 
for «educing th is bu rden, to  th e  O ffice  o f  M an agem en t and  f lu d g e t Paperw ork I n ductio n  P ro je c t ( M t i t o t i ) .  W ashingto r y P - C  30501 .
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 17 
RIN  1 0 1 8 - A C 3 9

Endangered and Threatened Wildlife 
and Plants; Emergency Rule to List the 
Pacific Pocket Mouse as Endangered
AGENCY: Fish and Wildlife Service, 
Interior,
ACTION: Emergency rule.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) exercises its 
emergency authority to determine the 
Pacific pocket mouse (Perognathus 
longim em bris p a d  ficu s) to be an 
endangered species pursuant to the 
Endangered Species Act of 1973, as 
amended (Act). Prior to 1993, this 
species had not been observed in over 
20 years. The Pacific pocket mouse was 
rediscovered on the Dana Point 
Headlands, Orange County, California, 
during July 1993. No more than 39 
individuals are known to exist despite 
relatively intensive, recent surveys in all 
of the remaining, undisturbed locales 
where the species historically occurred.

The only Known existing Pacific 
pocket mouse population is imminently 
threatened by a land development 
project and depredation by feral and/or 
domestic cats. Because of the need to 
make Federal funding, protection, and 
other measures immediately available to 
protect this species and its habitat, the 
Service finds that an emergency rule 
action is justified. This emergency rule 
provides Federal protection pursuant to 
the Act for this species for a period of 
240 days. A proposed rule to list the 
Pacific pocket mouse as endangered is 
published concurrently with this 
emergency rule in this same Federal 
Register separate part.
D A T E 8 : This emergency rule is effective 
on January 31 ,1994 , said expires on 
September 28 .1994 .
A D D R E S S E S : The complete file for this 
rule is available for inspection by 
appointment during normal business 
hours at the Carlsbad Field Office, U.S. 
Fish and Wildlife Service, 2730 Loker 
Avenue West, Carlsbad, California 
92008.
F O R  FU RTH ER INFORMATION CO N TA CT: Gail 
Kobetich, Field Supervisor, Carlsbad 
Field Office, at the above address 
(telephone 619 431-9440; facsimile 619 
431-9624).
SU PPLEM EN TA RY INFORM ATION: 

Background
. The Pacific pocket mouse 
(Perognathus longimembris pad ficus) is

1 of 19 recognized subspecies of the 
little pocket mouse (Perognathus 
longim em bris) (Hall 1981), a species 
that is widely distributed throughout 
arid regions of the western United States 
and northwestern Mexico. It is the 
smallest member of the family 
Heteromyidae, which consists of spiny 
pocket mice (H eterom ys an d  Liom ys), 
pocket mice (P erognathus an d  
C haetodipu s), kangaroo rats 
[D ipodom ys), and kangaroo mice 
[M icrodipodops). Virtually all members 
of this family are nocturnal, 

anivorous, and have external, deep, 
r-lined cheek pouches (Ingles 1965; P. 

Brylski, consulting mammalogist, pers. 
comm., 1993). *

The little pocket mouse is about 110 
to 148 millimeters (mm) (4.3 to 6 inches 
(in)) long from nose to tip of tail. Its 
body pelage is spineless, bristle-free, 
and predominately brown, pinkish buff, 
or ochraceous buff above and light 
brown, pale tawny, buff, or whitish 
below. Two small patches of lighter 
hairs typically exist at the base of the 
ear. The tail can be either distinctly or 
indistinctly bicolored. The soles of the 
hind feet are hairy (Hall 1981).

The Pacific pocket mouse is the 
smallest subspecies of the little pocket 
mouse, ranging from about 110 to 126 
mm (4.3 to 4.9 in) long from nose to tip 
of tail. The tail, hind foot, and skull 
lengths and the size of skull structures 
are also the smallest of all little pocket 
mouse subspecies.

The Los Angeles pocket mouse 
[Perognathus longimembris brevinasus), 
which occurs mostly northeast of and 
more interior than the Pacific pocket 
mouse, is the only other subspecies of 
little pocket mouse in cismontane 
southern California, is 125 to 145 mm 
(4.9 to 5.7 in) in total length, and has a 
longer tail, hind foot, and skull than the 
Pacific pocket mouse. The nasal bones 
in the skull of the Los Angeles pocket 
mouse are also considerably larger than 
those of the Pacific pocket mouse (Huey 
1939).

The Pacific pocket mouse was 
originally described by Meams (1898) as 
a distinct species, Perognathus 
padficus, based on the type specimen 
from San Diego County, California, von 
Bloeker (1931a,b) later recognized the 
Pacific pocket mouse as a distinct 
species, but subsequently concluded 
that the morphology of P. padficus was 
not sufficiently distinct from P. 
longimembris to maintain the Pacific 
pocket mouse as a distinct species, von 
Bloeker reduced P. padficus to P. 
longimembris padficus. von Bloeker 
also described a second coastal 
subspecies, P. longimembris cantwelli, 
from El Segundo in Los Angeles County,

California (von Bloeker 1932). After an 
analysis of 331 specimens of the little 
pocket mouse, Huey (1939) recognized 
P. 1. p a d ficu s  to include the two 
subspecies described by von Bloeker 
(1932).

Although a taxonomic review of P. 
longim em bris may be appropriate, 
Williams [in litt., 1993) indicated that 
“the Pacific pocket mouse is distinct.”

The Pacific pocket mouse occurs 
within about 3 kilometers (km) (2 miles 
(mi)) of the immediate coast of southern 
California from Marina del Rey and El 
Segundo in Los Angeles County south to 
the vicinity of the Mexican border in 
-San Diego County (Hall 1981, Williams 
1986, Erickson 1993) and below 180 
meters (m) (600 feet (ft)) in elevation 
(Erickson 1993). Although the range 
map in Hall (1981) suggests that the 
range of the Pacific pocket mouse may 
extend into northwestern Baja 
California, Mexico, this subspecies has 
never been recorded outside of 
California (Erickson 1993).

The Pacific pocket mouse occurs on 
fine-grain, sandy substrates in the 
immediate vicinity of the Pacific Ocean 
(Meams 1898, von Bloeker 1931a, 
Grinnell 1933, Bailey 1939). The Pacific 
pocket mouse inhabits coastal strand, 
coastal dunes, river alluvium, and 
coastal sage scrub growing on marine 
terraces (Grinnell 1933, Meserve 1972, 
Erickson 1993). Brylski (1993) detected 
the only known extant population on 
the Dana Point Headlands on loose sand 
substrates in a coastal sage scrub 
community dominated by California 
buckwheat [Eriogonum  fasicu latu m ) 
and California sage [A rtem isia 
ca lifom ica ).

Tne Pacific pocket mouse is likely 
facultatively or partially fossorial. 
relatively sedentary, and able to become 
torpid, estivate, or nibemate in response 
to adverse environmental conditions 
(Ingles 1965, Vaughan 1978, Zeiner et 
c/. 1990).

While active above ground, little 
pocket mice have ranged up to 320 m 
(1,000 ft) from their burrows in a 24- 
hour period (Burt and Grossenheider 
1976), Little pocket mouse home ranges 
vary in size from 0.12 to 0.56 hectares 
(0.30 to 1.4 acres), and populations 
ranee in density from 1 to 5.5 
individuals per hectare (0.4 to 2.2 
individuals per acre) (Chew and 
Butterworth 1964).

Pacific pocket mice primarily eat the 
6eeds of grasses and forbs, but 
occasionally eat leafy material and soil
dwelling insects (von Bloeker 1931a; 
Meserve 1976a; Jameson and Peelers 
1988; P. Brylski, pers. comm.. 1993k

The tittle pocket mouse has a  high 
metabolic rate (Bartholomew and Cade
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1957), continually needs food supplies 
while active, and loses heat rapidly. It 
has limited capacity to store food. Little 
pocket mice may stay in their burrows 
continuously for up to 5 months in 
winter, alternating between periods of 
dormancy and feeding on stored seeds 
or hibernation in winter under adverse 
conditions (Bartholomew and Cade 
1957, Ingles 1965, Kenagy 1973,
Whitaker 1980).

Little pocket mice live up to 7.5 years 
in captivity and 3 to 5 years in the wild 
(Burt and Grossenheider 1976, Whitaker 
1980). Pregnant and lactating females 
have been found from April through 
June, and immatures have been reported 
from June through September (Erickson
1993). Buri and Grossenheider (1976) 
previously reported that the little pocket 
mouse produces one or two litters 
(ranging in size from three to seven 
young) in a year.

The Pacific pocket mouse is 
historically known from eight 
populations. Approximately 80 percent 
of all Pacific pocket mouse records are 
from 1931 ór 1932 (Erickson 1993). The 
following summarizes thè historical 
distribution of the Pacific pocket mouse 
by county:

Los A ngeles County. The Pacific 
pocket mouse historically was detected 
in three areas: Marina del Rey/El 
Segundo, Wilmington, and Clifton. No 
records of the Pacific pocket mouse 
exist in Los Angeles County since 1938 
(P. Brylski ,  in  litt., 1993; D. Erickson, 
consulting biologist, in  lift:, 1993; 
Erickson 1993).

O range County. The Pacific pocket 
mouse has been found at two locales in 
Orange County: Dana Point and the San 
Joaquin Hills. The species was found on 
“Spyglass Hill” in the Sail Joaquin Hills 
from 1968 to Ì971 (Erickson 1993). G.G. 
Cantwell previously collected 10 
specimens at the Dana Point Headlands 
in 1932/ : "

San D iego County. The Pacific pocket 
mouse has been detected at three 
general locales in San Diego County: the 
San Onofre area, Santa Margarita River 
Estuary, and the lower Tijuana River 
Valley. Another report of a single Pacific 
pocket mouse in suitable habitat from 
Lux Canyon, Encinitas, in June 1989 is 
now considered probable by the 
observer (Erickson 1993).

The only known extant population of 
the Pacific pocket mousé was 
rediscovered in July 1993 on the Dana 
Point Headlands in  Orange County, 
California. Between 25 to 39 individual 
Pacific pocket mite" were detected 
during trapping stìrvey ¿conducted into 
August 1993 (Brylski 1993). This was 
the first time the Pacific pocket mouse 
had been cbllected at this site since.

1971 (Erickson 1993). Numerous small- 
mammal survey and trapping efforts 
within its historical range (D. Erickson, 
in  litt., 1993; Erickson 1993) have failed 
to locate any additional populations.
The remaining site is imminently 
threatened by a development that is 
expected to receive final approval in the 
very near future.

P r e v io u s  F e d e r a l  A c t i o n

The Pacific pocket mouse was 
designated by the Service as a category 
2 candidate species for Federal listing as 
endangered or threatened in 1985 (50 
FR 37966). It was retained in this 
category in subsequent notices of review 
published by the Service in the F e d e r a l  
R e g is te r  in 1989 and 1991 (54 FR 554 
and 56 FR 58804, respectively).
Category 2 comprises taxa for which 
information now in the possession of 
the Service indicates that proposing to 
list as endangered or threatened is 
possibly appropriate, but for which 
conclusive data -bn biological 
vulnerability and threat are not 
currently available to support proposed 
rules. The Service made the 
determination to list this species on the 
basis of new information received in 
1993 that resulted in the elevation of the 
Pacific pocket mouse to category 1 
status. Category 1 comprises taxa for 
which the Service has on file sufficient 
information to support proposals for 
endangered or threatened-status.
S u m m a r y  o f  F a c t o r s  A f f e c t in g  th e  
S p e c ie s

After a thorough review and 
consideration of all information 
available, the Service has determined 
that the Pacific pocket mouse should be 
classified as an endangered species. 
Procedures found at section 4 of the Act 
and regulations (50 CFR part 424) 
promulgated td implement the listing 
provisions of the Act wore followed. A 
species may be determined to be an 
endangered or threatened species due to 
one or more of the five factors described 
in section 4(a)(1). These factors and 
their application to the Pacific pocket 
mouse (P erognathus longim em bris 
pacificu s) are as follows:

A. T he p resen t or th reaten ed  
destruction , m od ification , or  
cu rtailm ent o f  its h ab itat o r range. 
Although originally known from eight 
locales, the Pacific pocket mouse now 
occurs in one site on the Dana Point 
Headlands of Dana Point in Orange 
County. Although thè Dana Point . 
Headlands have remained relatively 
unchanged since thé Pacific poCkjet 
mouse was first detected at this locale, 
a land development project hás been 
approved by the Pránnirig Commissioh,

with final approval anticipated in early
1994. This proposed residential and 
hotel complex project would result in 
the removal of 3.65 acres of the 3.75 
acres of habitat that Brylski (1993) 
identified as being occupied by Pacific 
pocket mice (EDAW 1993b). Grading 
that would destroy the only known 
Pacific pocket mouse population may 
proceed upon final approval of the 
proposed project. This site is also 
threatened by fuel modification for fire 
protection.

In Los Angeles County, two of the 
three historic locales for the Pacific 
pocket mouse (Clifton and Wilmington) 
have been developed, and the third 
(Marina del Rey/El Segundo) has been 
substantially altered since the species 
was last detected there. Recent surveys 
have been unsuccessful in relocating the 
species in the vicinity of Marina del Rey 
or El Segundo, The Hyperion area, 
which formerly contained relatively 
large expanses of coastal strand and 
wetland habitats, has been extensively 
developed.

In Orange Coupty, the development of 
the Spyglass Hill area began in 1972.
This development resulted in the 
destruction of the formerly occupied 
habitat at that site.

Although portions of the San Onofre 
area and the Santa Margarita River 
mouth in San Diego County remain 
relatively undisturbed, recent survey 
and small mammal trapping efforts at 
these locations failed to detect the : 
presence of the Pacific pocket mouse (P. 
Brylski, pers. comm., 1993; R. Erickson, 
in litt., 1993; Erickson 1993; R. Zembal, •; . 
U.S. Fish and Wildlife Service, pers. 
comm., 1993). During the 1930s, Camp 
Pendleton Marine Corps Base did not 
exist and the city of Oceanside was 
immediately adjacent to the Santa 
Margarita River estuary. Much of the 
southern half of the Santa Margarita 
River estuary was destroyed in the early 
1940s during the establishment of Camp 
Pendleton Marine Corps Base and the 
related construction of a boat basin and 
harbor facilities. In addition, the 
Oceanside area has been extensively 
developed since the Pacific pocket 
mouse was last recorded there in 1931, 
and little, if any, suitable habitat 
remains at that location.

Although the lower Tijuana River 
Valley evidently supported a relatively. 
large population of the Pacific pocket 
mouse in, the early 1930s, this area has 
been substantially altered and currently 
provides little, if any, suitable habitat.

’ Recent trapping efforts have failed to 
detect the Pacific pocket mouse at this 
location (Taylor and Tiszler 1991; R.T., 
Miller, pers, comip. tQ Ericksoil,' l093). .
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Another potential site for the Pacific 
pocket mouse is Lux Canyon in 
Encinitas, San Diego County, where an 
unverified sighting occurred in 1989. 
However, the majority of Lux Canyon 
has already been converted to urban 
development and agriculture. The 
remaining habitat in Lux Canyon is 
highly fragmented and subject to 
additional urban development (F. 
Roberts, U.S. Fish and Wildlife Service, 
pers. comm., 1993).

Opportunities to find additional 
populations of the Pacific pocket mouse 
are limited. Less than 400 hectares 
(1,000 acres) of about 28,000 hectares 
(70,000 acres) (1 percent) encompassing 
the range of the Pacific pocket mouse in 
Los Angeles County are undeveloped 
(U.S. Fish and Wildlife Service, 
unpublished data, 1993). About 17,600 
hectares (44,000 acres) of approximately 
21,600 hectares (54,000 acres) (81 
percent) encompassing the range of the 
Pacific pocket mouse in Orange County 
has been converted to urban uses (U.S. 
Fish and Wildlife Service, unpublished 
data, 1993). Land use patterns in coastal 
San Diego County are similar.
Oberbauer and Vanderwier (1991) 
reported that 72 percent of coastal sage 
scrub, 94 percent of native grasslands,
88 percent of coastal mixed chaparral,
88 percent of coastal salt marsh, 100 
percent of coastal strand, and 92 percent 
of maritime sage scrub habitats in San 
Diego County had been converted to 
urban and agricultural uses by 1988.

An additional 16 hectares (41 acres) o f 
suitable habitat for the Pacific pocket 
mouse occurs on the Dana Point 
Headlands. However, 13 hectares (32 
acres) of this habitat would be 
eliminated by the same project that 
threatens the only known occupied 
habitat (EDAW 1993b). Additional 
potential habitat occurs on Pelican Hill 
in the San Joaquin Hills and along the 
coastal bluffs in Crystal Cove State Park. 
Over 50 percent of the Pelican Hill site 
was graded in March 1993 with the 
remainder approved for development (F. 
Roberts, pers. comm., 1993).

Within the remaining undeveloped 
range of the Pacific pocket mouse, areas 
that contain suitable habitat for the 
species represent less than 10 percent of 
the remaining habitat. This is 
exemplified by the situation in Orange 
County, where identified suitable 
habitat for the Pacific pocket mouse is 
restricted to less than 60 hectares (150 
acres) (F. Roberts, pers. comm., 1993).

B. O verutilization  fo r  com m ercial, 
recreation al, sc ien tific , o r  ed u cation al 
pu rposes. Not known to be applicable.

C. D isease o r  p red ation . Disease is not 
known to be a factor affecting this 
species at this time.

The proliferation of non-native 
populations of the red fox (V ulpes 
w ip es)  in coastal southern California is 
well documented (Lewis et al. 1993). 
Erickson (1993) has speculated that the 
red fox “may have hastened the demise 
of the Pacific pocket mouse in the El 
Segundo area,” where the species 
apparently was well-represented 
historically.

Feral and domestic cats are known to 
be predators of native rodents (Hubbs 
1951, George 1974). Pearson (1964) 
concluded that the removal of 4,200 
mice from a 14 hectare (35 acre) test plot 
was accomplished largely by 6 cats over 
an 8-month period. Feral and/or 
domestic cats are threatening the only 
known population of the Pacific pocket 
mouse. A resident living immediately 
adjacent to the only known population 
has reported that domestic cats had 
recently and repeatedly brought home a 
number of “tiny gray mice” (P. Brylski, 
in  lift., 1993). Of all rodent captures at 
Dana Point Headlands reported by 
Brylski (1993), 81 percent were Pacific 
pocket mice.

D. T he in ad eq u acy  o f  existing  
regu latory  m echan ism s. Existing 
regulatory mechanisms that may 
provide some protection for the Pacific 
pocket mouse include: (1) The Federal 
Endangered Species Act (Act) in those 
cases where the pocket mouse occurs in 
habitat occupied by a listed species; (2) 
the California Natural Community 
Conservation Planning Program; (3) the 
California Environmental Quality Act;
(4) land acquisition and management by 
Federal, State, or local agencies or by 
private groups and organizations; and
(5) local laws and regulations.

The Pacific pocket mouse is currently 
classified as a candidate for Federal 
listing under the Act and as a Species 
of Special Concern “Of Highest 
Priority” by the California Department 
of Fish and Game (Department). 
However, Federal candidate species and 
Department Species of Special Concern 
have no local status and are afforded no 
protection under the Federal or 
California Endangered Species Acts.

The only known population of the 
Pacific pocket mouse is found in 
conjunction with a population of coastal 
California gnatcatchers on the Dana 
Point Headlands (Brylski 1993; EDAW 
1993a,b). The coastal California 
gnatcatcher’s status as a threatened 
species gives it protection under the 
Act. However, the legal authority to 
protect the gnatcatcher does not extend 
to candidate species.

Under provisions under section 10(a) 
of the Act, the Service may permit the 
incidental “take” of the gnatcatcher 
during the course of an otherwise legal

activity as long as the likelihood of that 
species’ survival and recovery in the 
wild is not precluded. If the Service 
authorized take of the gnatcatcher at the 
Dana Point Headlands pursuant to 
section 10(a), the permitted activities 
could result in the extinction of the 
Pacific pocket mouse.

In 1991, the State of California 
established the Natural Communities 
Conservation Planning Program to 
address the conservation needs of 
natural ecosystems throughout the State. 
The initial focus of that program is the 
coastal sage scrub community occupied, 
in part, by the Pacific pocket mouse. At 
the present time, no plans have been 
completed or implemented, and no 
protection is currently proposed to 
prevent or reduce impacts to 3.65 of the 
3.75 acres of occupied habitat on the 
Dana Point Headlands that are proposed 
for development.

In many cases, land-use planning 
decisions are made on the basis of 
environmental review documents 
prepared in accordance with the 
California Environmental Quality Act 
(CEQA) or the National Environmental 
Policy Act. These Acts have not 
adequately protected Pacific pocket 
mouse habitat.

A relocation program proposed to 
mitigate impacts to the Pacific pocket 
mouse on the Dana Point Headlands 
(EDAW 1993b) has not been fully 
defined or developed and must be 
considered highly experimental. As part 
of this proposed mitigation program, 
“the Pacific pocket mouse will be 
relocated to suitable on-site or off-site 
locations that are or will be preserved as 
suitable habitat” (EDAW 1993b). EDAW 
(1993b) has concluded that the 
“implementation of this mitigation will 
not reduce impacts to this species to a 
level of insignificance.” The program 
proposed in the Dana Point Headlands 
to control domestic cat predation is also 
inadequate.

E. O ther n atu ral o r  m an -m ade fa cto rs  
affectin g  its  con tin u ed  ex isten ce. This 
species is highly susceptible to 
extinction as a result of stochastic 
environmental or demographic causes 
because the remaining animals are 
found in one location.

The Service has determined that 
listing as endangered is appropriate 
because the remaining location is 
imminently threatened by urban 
development.

Reasons for Emergency Determination
Under section 4(b)(7) of the 

Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq .) and 50 CFR 424.20, 
the Secretary may determine a species 
to be endangered or threatened by an
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emergency rule that shall cease 240 days 
following publication in the Federal 
Register. The reasons why this rule is 
necessary are discussed below. If at any 
time after this rule has been published 
the Secretary determines that 
substantial evidence does not exist to 
warrant such a rule, it shall be 
withdrawn.

Of the eight known sites historically 
occupied by the species, all but two 
have been developed or significantly 
altered through human activities. 
Suitable habitat remains in the Marina 
del Rey/El Segundo portion of Los 
Angeles County; however, efforts to find 
the animal in this area have not been 
successful; One other site at San Onofre 
in San Diego County still retains 
suitable habitat. However, the Pacific 
pocket mouse was never common at this 
site, and recent surveys have not located 
any individuals.

The only remaining population 
(containing no more than 39 animals) of 
the Pacific pocket mouse occurs on the 
Dana Point Headlands of Dana Point, 
California. As discussed under factors 
A, C, and D in the Summary of Factors 
Affecting the Species section above, an 
emergency posing a significant risk to 
the well-being and continued survival of 
the Pacific pocket mouse exists as the 
result of the imminent, proposed 
destruction of 3.65 of the 3.75 acres of 
occupied habitat (Biylski 1993; ED AW 
1993a,b). The Pacific pocket mouse is 
also imminently threatened at this 
location by feral and/or domestic cat 
depredation.

For these reasons, the Service finds 
that the Pacific pocket mouse is in 
imminent danger of extinction 
throughout all or a significant portion of 
its range and warrants immediate 
protection under the Act.
Critical Habitat

Critical habitat, as defined by section 
3(5)(A) of the Act, means: (i) The 
specific areas within the geographical 
area occupied by a species, at the time 
it is listed in accordance with the Act, 
on which are found those physical or 
biological features (I) essential to the 
conservation of the species, and (II) that 
may require special management 
considerations or protection, and (ii) 
specific areas outside the geographical 
area occupied by a species at the time 
it is listed, upon a determination that 
such areas are essential for the 
conservation of the species.

Section 4(a)(3) of the Act requires that 
critical habitat be designated to the 
maximum extent prudent and 
determinable concurrently with the 
determination that a species is 
endangered or threatened. The Service’s

regulations (50 CFR 424.12(a)(1)) state 
that a designation of critical habitat is 
not prudent when one or both of the 
following situations exist: (1) The 
species is threatened by taking or other 
human activity, and identification of 
critical habitat can be expected to 
increase the degree of such threat to the 
species, or (2) such designation of 
critical habitat would not be beneficial 
to the species.

The Service finds that designation of 
critical habitat is not prudent at this 
time for the Pacific pocket mouse. The 
only known population of this species 
is found on private lands where Federal 
jurisdiction or involvement in land-use 
activities is not expected. Therefore, the 
designation of critical habitat within the 
existing range of the Pacific pocket 
mouse would not appreciably benefit 
the species.

Available Conservation Measures
Conservation measures provided to 

species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain activities. Recognition 
through listing encourages and results 
in conservation actions by Federal,
State, and private agencies, groups, and 
individuals. The Act provides for 
possible land acquisition, cooperation 
with the States, and requires that 
recovery actions be carried out for all 
listed species. The protection required 
of Federal agencies and the prohibitions 
against certain activities are discussed, 
in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if  any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(4) of the Act requires 
Federal agencies to confer informally 
with the Service on any action that is 
likely to jeopardize the continued 
existence of a proposed species or result 
in destruction or adverse modification 
of proposed critical habitat. If a species 
is subsequently listed, section 7(a)(2) 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat. If a Federal action may 
affect a listed species or its critical 
habitat, the responsible Federal agency 
must enter into formal consultation with 
the Service. The Service does not expect

to receive requests for consultation from 
other Federal agencies with respect to 
this species because no Federal 
involvement is expected for activities 
occurring within habitat currently 
occupied by the Pacific pocket mouse.

The Act and implementing 
regulations found at 50 CFR 17.21 set 
forth a series of general prohibitions and 
exceptions that apply to all endangered 
wildlife. These prohibitions, in part, 
make it illegal for any person subject to 
the jurisdiction of the United States to 
take (including harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, 
collect, or attempt any such conduct), 
import or export, transport in interstate 
or foreign commerce in the course of 
commercial activity, or sell or offer for 
sale in interstate or foreign commerce 
any listed species. It also is illegal to 
possess, sell, deliver, carry, transport, or 
ship any such wildlife that has been 
taken illegally. Certain exceptions apply 
to agents of the Service and State 
conservation agencies.

Permits may be issued to carry out 
otherwise prohibited activities 
involving endangered wildlife species 
under certain circumstances. 
Regulations governing permits are 
codified at 50 CFR 17.22 and 17.23. 
Such permits are available for scientific 
purposes, to enhance the propagation or 
survival of the species, and/or for 
incidental take in connection with 
otherwise lawful activities.

Requests for copies of the regulations 
on listed wildlife and inquiries 
regarding same should be addressed to 
the U.S. Fish and Wildlife Service, 
Endangered Species Permits, 911 N.E. 
11th Avenue, Portland, Oregon 97232- 
4181 (telephone 503/231-6241; 
facsimile 503/231-6243).

National Environmental Policy Act

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be 
prepared in connection with regulations 
adopted pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register 
on October 25 ,1983 (48 FR 48244).

References Cited

A complete list of references cited 
herein is available upon request from 
the U.S. Fish and Wildlife Service, 
Carlsbad Field Office (see ADDRESSES 
section).
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Author

The primary authors of this 
emergency rule are Loren R. Hays and 
Fred M. Roberts, Jr., U.S. Fish and 
Wildlife Service, Carlsbad Field Office 
(see ADDRESSES section).
List of Subjects In 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.

Regulation Promulgation

Accordingly, effective from January 
31,1994 until September 28 ,1994 , part 
17, subchapter B of chapter I, title 50 of 
the Code of Federal Regulations, is 
amended as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U .S .C . 1361-1407; 16 U .S .C . 1531-1544; 16 U .S .C . 4201-4245; Pub. L. 99- 625,100 Stat. 3500; unless otherwise noted.
2. Amend § 17.11(h) by adding the 

following in alphabetical order under 
"MAMMALS,” to the List of 
Endangered and Threatened Wildlife, to 
read as follows:

§17.11 Endangered and threatened 
wildlife.
* * * * *

(h) * * *

Species
Historic range

Vertebrate popu-
When listed Critical habi

tat
Special

rulesCommon name Scientific name tation where endan- Status 
gered or threatened

Mammals
*

Mouse, Pacific pock
et.

•

Perognathus
longimembris
pacificus.

*
U.S.A. (CA)............. . Entire ......................  E

* *

526 NA NA

Dated: January 28,1994.
Mollie H. Beattie,
Director, U.S. Fish a n d  W ild life  Service.|FR Doc. 94-2463 Filed 1-31-94; 3:57 pml 
BILLING CODE 4310-W-P
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50CFR Part 17
RIN 1018-AC39

Endangered and Threatened Wildlife 
and Plants; Proposed Rule to List the 
Pacific Pocket Mouse as Endangered
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service 
(Service) proposes to make the 
provisions of the emergency rule listing 
the Pacific pocket mouse [Perognathus 
longim em bris pacificu s) as an 
endangered species pursuant to the 
Endangered Species Act of 1973, as 
amended (Act), permanent. Although a 
minimum of 8 populations of the Pacific 
pocket mouse encompassing 29 sites 
from Los Angeles County south to San 
Diego County formerly occurred, the 
only known extant population occurs on 
the Dana Point Headlands in Orange 
County, California. Depredation by feral 
and/or domestic cats and a proposed 
development threaten the continued 
existence of the remaining population. 
Additional data and information, which 
may assist the Service in making a final 
decision on this proposed action, is 
solicited on the status of this species. 
DATES: Comments from all interested 
parties must be received by April 4, -
1994. The Service intends to hold a 
public hearing on this proposal and will 
soon announce the date, time, and 
location in the Federal Register. 
ADDRESSES: Comments and materials 
concerning this proposal should be 
submitted to the Field Supervisor, U.S. 
Fish and Wildlife Service, Carlsbad 
Field Office, 2730 Loker Avenue West, 
Carlsbad, California 92008. Comments 
and materials received will be available 
for public inspection by appointment 
during normal business hours at the 
address listed above.
FOR FURTHER INFORMATION CONTACT: Gail 
Kobetich, Field Supervisor, Carlsbad

Species

Common name Scientific name

Mammals
• ; : •

Mouse, Pacific pocket Pemgnathus
longimembris
pacificus.

Field Office, at the address listed above 
(telephone 619/431-9440).
SUPPLEMENTARY INFORMATION: 
Background

For a thorough discussion of 
biological information, previous Federal 
action, a summary of the factors 
affecting the species, the reasons why 
critical nabitat is not being proposed, 
and conservation measures available to 
listed and proposed species, consult the 
emergency rule on the Pacific pocket 
mouse published in this same Federal 
Register separate part

Public Comments Solicited
The Service intends that any final 

action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientific community, industry, or any 
other interested party concerning this 
proposed rule are hereby solicited. 
Comments particularly are sought 
concerning:

(1) Biological, commercial trade, or 
other relevant data concerning any 
threat (or lack: thereof) to this species;

(2) The location of any additional 
populations of this species and the 
reasons why any habitat should or 
should not be determined to be critical 
habitat as provided by section 4 of the 
Act;

(3) Additional information concerning 
the range, distribution, and population 
size of this species; and

(4) Current Or planned activities in the 
subject area and their possible impacts 
on this species.

Any final decision on this proposal 
will take into consideration tne 
comments and any additional 
information received by the Service, and 
such communications may lead to a 
final regulation that differs from this 
proposal.

Tne Endangered Species Act requires 
that a public hearing be held if 
requested within 45 days of the date of 
publication of a proposed rule. As 
indicated under the DATES section of

this proposed rule, the Service intends 
to hold a public hearing on this 
proposal and will soon announce the 
date, time, and location in the Federal 
Register.

N ation a l E n v iron m en tal P o licy  A ct

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be 
prepared in connection with regulations 
adopted pursuant to section (4)(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register 
on October 25 ,1983 (48 FR 49244).
Author

The primary author of this proposed 
rule is Loren R. Hays of the Carlsbad 
Field Office (see ADDRESSES section).
List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.

Proposed Regulation Promulgation
Accordingly , the Service hereby 

proposes to amend part 17, subchapter 
B of chapter I, title 50 of the Code of 
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17 
continues to read as follows: >

A u th o r ity : 16 U.S.C 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C 4201-4245; Pub. L. 9 9 - 
625,100 Stab 3500; unless otherwise noted.

2. Amend § 17.11(h) by revising thé 
entry for “Mouse, Pacific pocket” under 
“MAMMALS,” in the List of 
Endangered and Threatened Wildlife, to 
read as follows:

§ 17.11 Endangered and threatened 
w ildlife.
* * * * *

(h) * * *

Vertebrate popu-
Historic range Status When listed Crittcdhabl- SpecUH

threatened

U.S.A. (ÇA) .......... Entire ...... .'.......... E 526,___  NA NA

* • t .  ,
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Dated: January 28,1994.
Mollie H. Beattie,
Director, U.S. Fish and W ildlife Service. 
[FR Doc. 94-2464 Filed 1-31-94: 8:45 ami 
BILLING CODE 4310-65-VY
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